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United  States  of  America 

Before  the  National  Labor  Relations  Board 

Nineteenth  Region 

Case  No.  X1X-C-896 

In  the  Matter  of 
SCHAEFER-HITCHCOCK  COMPANY 

and 

LUMBER  AND  SAWMILL  WORKERS  UNION, 
LOCAL  NO.  2614,  chartered  by  the  UNITED 
BROTHERHOOD  OF  CARPENTERS  AND 
JOINERS  OF  AMERICA,  affiliated  with  the 
AMERICAN  FEDERATION  OF  LABOR. 

COMPLAINT 

It  having  been  charged  by  Lumber  and  Sawmill 
Workers  Union,  Local  No.  2614,  that  Schaefer- 
Hitchcock  Company,  (herein  called  the  Respon- 
dent), has  engaged  in,  and  is  engaging  in,  unfair 
labor  practices  as  set  forth  and  denned  in  the  Na- 
tional Labor  Relations  Act,  49  Stat.  449,  (herein 
called  the  Act),  the  National  Labor  Relations  Board 
by  its  Regional  Director  for  the  Nineteenth  Region, 
as  agent  of  the  National  Labor  Relations  Board, 
designated  by  the  National  Labor  Relations  Board 
Rules  and  Regulations,  Series  2,  as  amended,  hereby 
alleges  as  follows: 

I. 

Respondent  is,  and  at  all  times  herein  mentioned 
has  been,  a  corporation  organized  under  and  exist- 
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ing  by  virtue  of  the  laws  of  the  State  of  Idaho  with 
its  principal  office  at  Sandpoint,  Idaho.  Respon- 
dent owns  and  operates  pole  yards  and  processing 
plants  at  Priest  River,  Idaho,  (herein  called  Priest 
River  Plant),  and  at  Bovill  and  Sandpoint,  Idaho, 
and  at  Minneapolis,  Minnesota,  where  it  is  engaged 
in  the  manufacturing,  processing,  and  sale  of  poles 
and  piling. 

II. 

A  substantial  portion  of  the  raw  materials,  sup- 
plies, and  equipment  used  by  the  respondent  in  the 
operation  of  its  Priest  River  Plant  are  purchased, 
shipped,  and  transported  from,  into  and  through 
States  of  the  United  States  other  than  the  State  of 
Idaho  to  the  said  Priest  River  Plant,  and  the  greater 
portion  of  the  products  manufactured  and  processed 
by  it  at  its  Priest  River  Plant  are  sold,  shipped,  and 
transported  from  said  plant  to,  into  and  through 
States  of  the  United  States  other  than  the  State  of 
Idaho. 

III. 

Lumber  and  Sawmill  Workers  Union  Local  No. 
2614,  (herein  called  the  Union),  chartered  by  the 
United  Brotherhood  of  Carpenters  and  Joiners  of 
America,  affiliated  with  the  American  Federation 
of  Labor,  is  a  labor  organization  within  the  meaning 
of  Section  2,  subsection  (5)  of  the  Act. 

IV. 

On  or  about  March  19,  1941,  the  Respondent  dis- 
charged Clifford  Damschen  from  its  employ  at  its 
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Priest  River  Plant,  and  at  all  tinias  since  said  date 
has  refused  and  now  refuses  to  reinstate  said  em- 
ployee, because  of  his  membership  in  and  activity 
on  behalf  of  the  Union.  By  said  discharge  and  re- 
fusal to  reinstate  said  employee,  Respondent  has 
discriminated  and  is  discriminating  in  regard  to 
hire  and  tenure  of  employment,  and  has  discour- 
aged and  is  discouraging  membership  in  the  Union, 
and  thereby  has  engaged  in  and  is  engaging  in  un- 
fair labor  practices  within  the  meaning  of  Section  8, 
subsection  (3)  of  the  Act. 

V. 

Respondent,  by  its  officers,  agents,  and  employees, 
to-wit,  Pat  Conley,  Con  Wear,  and  others  well 
known  to  Respondent,  at  various  times  in  February 
and  March  of  1941,  while  engaged  in  the  operation 
of  its  Preist  River  Plant,  questioned  certain  of  its 
employees  concerning  their  membership  in  the 
Union  and  made  disparaging  remarks  about  the 
Union  and  other  labor  organizations.  On  or  about 
February  15,  1941,  Respondent  by  its  officers, 
agents,  and  employees  mentioned  above,  and  others 
well  known  to  Respondent,  caused,  instructed,  and 
encouraged  a  meeting  of  its  employees  to  be  held 
at  which  time  the  aforesaid  officers,  agents,  and 
employees  advised  respondent's  employees  that  no 
benefit  would  be  derived  from  membership  in  the 
Union,  that  Respondent's  employees  should  not  join 
the  Union,  that  Respondent  would  close  its  plant 
or  curtail   operations  if  the   employees   joined   or 
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were  active  in  the  Union,  and  made  other  state- 
ments derogative  to  the  Union. 

VI. 

By  the  acts  and  statements  set  forth  and  de- 
scribed in  Paragraphs  IV,  and  V,  herein,  Respon- 
dent has  interfered  with,  restrained,  and  coerced, 
and  is  interfering  with,  restraining,  and  coercing 
its  employees  in  the  exercise  of  their  rights  guar- 
anteed in  Section  7  of  the  Act,  and  thereby  has 
engaged  in  and  is  engaging  in  unfair  labor  prac- 
tices within  the  meaning  of  Section  8,  subsection 
(1)  of  the  Act. 

VII. 

The  activities  of  respondent  as  set,  forth  and 
described  in  Paragraphs  IV,  and  V,  herein,  occur- 
ring in  connection  with  the  operations  of  Respon- 
dent as  described  in  Paragraphs  I,  and  II,  have  a 
close,  intimate  and  substantial  relation  to  trade, 
traffic,  and  commerce  among  the  several  States  of 
the  United  States  and  tend  to  lead  to  labor  dis- 
putes, burdening  and  obstructing  commerce  and 
the  free  flow  of  commerce. 

VIII. 

The  aforesaid  acts  of  Respondent  as  set  forth 
and  described  above  constitute  unfair  labor  prac- 
tices affecting  commerce  within  the  meaning  of 
Section  8,  subsections  (1)  and  (3),  and  Section  2, 
subsections   (6)   and  (7)   of  the  said  Act. 
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Wherefore,  the  National  Labor  Relations  Board, 
by  its  Regional  Director  for  the  Nineteenth  Region 
on  this  27th  day  of  August,  1941,  issues  its  Com- 
plaint against  Schaefer-Hitchcock  Company,  Re- 
spondent herein. 

THOMAS  P.  GRAHAM,  JR., 
Regional  Director,  National  Labor  Relations  Board, 
Nineteenth    Region,    407    IT.    S.    Courthouse, 
Seattle,  Washington. 


[Title  of  Board  and  Cause.] 

ANSWER. 

For  its  answer  to  the  complaint  herein,  Schaefer- 
Hitchcock  Company,  therein  called  the  respondent, 
admits,  denies  and  alleges  as  follows: 

I. 
Respondent  admits  the  allegations  of  Paragraph 

I  of  the  complaint. 

II. 

Respondent  admits  the  allegations  of  Paragraph 

II  of  the  complaint. 

III. 
Respondent  is  without  knowledge  with  respect  to 
the  allegations  contained  in  Paragraph  III  of  the 
complaint. 

IV. 
Answering  Paragraph   IV  of  the  complaint,  re- 
spondent denies  that  on  or  about  March  19,  1941,  or 
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at  any  other  time  or  at  all  the  respondent  dis- 
charged Clifford  Damsehen  from  its  employ  at  its 
Priest  River  plant  because  of  his  membership  in 
and  activity  on  behalf  of  the  Union,  and  denies  that 
at  all  times  since  said  date  or  at  any  time  since  said 
date,  or  at  all,  respondent  has  refused  or  now  re- 
fuses to  reinstate  said  employee  because  of  his  mem- 
bership in  or  activities  on  behalf  of  the  Union; 
denies  that  by  said  discharge  and  refusal  to  rein- 
state said  employee,  or  by  said  discharge  or  refusal 
to  reinstate  said  employee,  or  by  anything  else,  or 
at  all,  respondent  has  discriminated  or  is  discrimi- 
nating in  regard  to  hire  and  tenure  of  employment, 
<>r  has  discouraged  or  is  discouraging  membership 
in  the  union,  or  thereby  has  engaged  in  or  is  en- 
gaging in  unfair  labor  practices  within  the  meaning 
of  Section  8,  subsection  (3)  of  the  Act. 

Y. 

Answering  Paragraph  Y  of  the  complaint,  re- 
spondent denies  that  respondent,  by  its  officers  or 
agents  or  employees,  to-wit:  Pat  Conley  or  Con 
Wear  or  others  well  known  to  respondent,  or  by 
anyone  else  or  at  all,  at  various  times  in  February 
and  March  of  1941,  or  at  any  time  or  at  all,  while 
engaged  in  the  operation  of  its  Priest  River  plant 
or  otherwise,  questioned  certain  of  its  employees 
concerning  their  Tnembership  in  the  Union  or  made 
disparaging  remarks  about  the  Union  or  other  labor 
organizations;  denies  that  on  or  about  February  15, 
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1941,  or  at  any  time  or  at  all,  respondent,  by  Lis 
officers  or  agents  or  employees  mentioned  above,  or 
others  well  known  to  respondent,  or  by  anyone  else 
or  at  all,  caused  or  instructed  or  encouraged  a  meet- 
ing of  its  employees  to  be  held,  or  that  at  said  time 
or  any  time  the  aforesaid  officers  or  agents  or  em- 
ployees advised  respondent's  employees  that  no 
benefit  would  be  derived  from  membership  in  the 
Union,  or  that  respondent's  employees  should  not 
join  the  Union,  or  that  respondent  would  close  its 
plant  or  curtail  operations  if  the  employees  joined 
or  were  active  in  the  Union,  or  that  they  or  any  of 
them  made  other  statements  derogative  to  the 
Union. 

VI. 

Answering  Paragraph  VI  of  the  complaint,  re- 
spondent denies  that  by  the  acts  and  statements  set 
forth  and  described  in  Paragraphs  IV  and  V  of 
the  complaint,  or  by  any  acts  or  statements,  re- 
spondent has  interfered  with  or  restrained  or 
coerced,  or  is  interfering  with  or  restraining  or  co- 
ercing its  employees  in  the  exercise  of  their  rights 
guaranteed  in  Section  7  of  the  Act,  or  thereby  has 
engaged  in  or  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8,  subsection  (1),  of 
the  Act. 

VII. 

Answering  Paragraph  VII  of  the  complaint,  re- 
spondent denies  that  the  activities  of  respondent  as 
set  forth  and  described  in  Paragraphs  IV  and  V  of 
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sions  of  his  personal  opinion,  and  did  not  represent 
the  attitude  of  respondent  and  its  officers. 

Wherefore,  respondent  prays  that  the  complaint 
herein  be  dismissed. 

SCHAEFER-HITCHCOCK 
COMPANY, 
By  J.  E.  SCHAEFER, 
President. 
Respondent ; 
Post  Office  Address : 
Sandpoint,  Idaho. 
C.  H.  POTTS, 

Attorney  for  Respondent; 
Post  Office  Address: 
P.  O.  Box  448, 
Coeur  d'Alene,  Idaho. 

State  of  Idaho 
County  of  Bonner — ss. 

J.  E.  Schaefer,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  an  officer,  to-wit,  Pres- 
ident, of  Schaefer-Hitchcock  Company,  a  corpora- 
tion, respondent  in  the  above  entitled  matter,  and 
makes  this  verification  for  and  on  behalf  of  said 
respondent,  and  is  duly  authorized  so  to  do ;  that  he 
has  read  the  within  and  foregoing  Answer,  and 
knows  the  contents  thereof,  and  that  he  believes  the 
facts  therein  stated  to  be  true. 

J.  E.  SCHAEFER, 


Schaefer-IIitchcock  Co.  11 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  Sept.,  A.  D.  1941. 

(Seal)  CARL  E.  OLSON, 

Notary  Public  in  and  for  the  State  of  Idaho,  resid- 
ing at  Sandpoint,  Idaho. 


[Title  of  Board  and  Cause.] 

EXCEPTIONS  OF  RESPONDENT  SCHAEFER- 
HITCHCOCK  COMPANY  TO  PROPOSED 
FINDINGS  OF  FACT,  PROPOSED  CON- 
CLUSIONS OF  LAW  AND  PROPOSED 
ORDER  ISSUED  BY  NATIONAL  LABOR 
RELATIONS  BOARD  UNDER  DATE  OF 
JANUARY  23rd,  1942. 

Now  comes  Schaefer-Hitchcock  Company,  the  re- 
spondent in  the  above  entitled  matter,  and  makes 
and  files  its  exceptions  to  the  proposed  Findings  of 
Fact,  proposed  Conclusions  of  Law  and  proposed 
Order,  issued  by  the  National  Labor  Relations 
Board  under  date  of  January  23rd,  1942,  in  case  No. 
C-2002,  as  follows: 

Exception  No.  1. 

Respondent  excepts  to  the  proposed  Finding  on 
page  3  reading:  "The  respondent  moved  swiftly  to 
counteract  this  nascent  activity"  on  the  ground  that 
said  proposed  Finding  is  not  supported  by  evidence 
and  is  directly  contrary  to  the  undisputed  evidence 
in  the  case  to  the  effect  that  neither  respondent  nor 


12  A7.  L.  R.  B.  vs. 

any  of  its  officers  had  any  knowledge  of  the  alleged 
union  activity  prior  to  March  19,  1941,  and  that  re- 
spondent and  its  officers  were  not  antagonistic  to 
the  Union  or  opposed  to  labor  unions  in  general  and 
had  no  objection  to  its  employees  at  the  Priest 
River,  Idaho,  plant  joining  a  labor  union  or  en- 
gaging  in  union  activities. 

Exception  No.  2. 

Respondent  excepts  to  the  proposed  Finding  on 
page  3  to  the  effect  that  Con  Wear  was  one  of  the 
respondent's  supervisory  employees  and  the  Find- 
ings on  said  page  reading : ' '  We  find  Con  Wear  to  be 
a  supervisory  employee  and,  as  such,  the  respondent 
is  responsible  for  his  acts",  for  the  reason  that  said 
proposed  Findings  are  not  supported  by  evidence 
and  are  directly  contrary  to  the  undisputed  evi- 
dence in  the  case  to  the  effect  that  Con  Wear  was 
an  ordinary  employee  in  the  Priest  River  plant  who 
merely  transmitted  the  orders  of  the  plant  foremen 
to  the  employees. 

Exception  No.  3. 

Respondent  excepts  to  the  proposed  Findings  on 
Page  5  to  the  effect  that  Damschen  "continued  to 
urge  the  employees  to  join  the  union  during  the  re- 
mainder of  February  and  in  March."  And  that 
"likewise,  the  respondent's  countering  efforts  con- 
tinued", for  the  reason  that  said  proposed  Findings 
are  not  supported  by  evidence  and  there  is  no  evi- 
dence to  justify  a  Finding  that  the  respondent  con- 
tinued any  countering  efforts  or  at  any  time  made 
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any  effort  whatever  to  prevent   or  interfere  with 
any  of  its  employees  joining  the  union. 

Exception  No.  4. 

Respondent  excepts  to  the  proposed  Findings 
contained  in  the  second  paragraph  on  Page  5 
reading: 

"It  is  apparent  from  the  entire  record,  and  we 
find,  that  the  respondent,  through  its  supervisory 
employees,  sought  to  counteract  Damschen's  efforts 
to  interest  the  employees  in  union  organization  and 
to  discourage  the  employees  from  exercising  their 
rights  under  the  Act.  Wear's  statements  to  Webb 
on  February  11  and  to  Damschen,  Conkright,  and 
Dempsey  after  February  15,  considered  in  conjunc- 
tion with  the  February  15  meeting,  were  all  in- 
tended, we  believe,  to  make  clear  to  the  employees 
that  the  respondent  did  not  desire  that  its  employees 
join  the  union.  Thus,  the  respondent,  by  seeking  to 
urge  its  employees  to  refrain  from  self-organiza- 
tion, injected  itself  into  a  sphere  of  activity  reserved 
under  the  Act  exclusively  to  employees",  for  the 
reason  that  the  proposed  Findings  are  not  sup- 
ported by  evidence  and  are  based  solely  on  suspicion 
and  conjecture. 

Exception  No.  5. 

Respondent  excepts  to  the  proposed  Finding  con- 
tained in  the  third  paragraph  on  page  5  reading: 
"We  find  that  the  respondent,  by  the  statements  of 
Con  Wear  to  Webb  on  February  11,  by  instigating 
and  holding  a  meeting  on  February  15,  by  the  state- 
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ments  of  Conlee  during  this  meeting,  and  by  the 
statements  of  Con  Wear  to  Damschen  about  a  week 
thereafter,  interfered  with,  restrained,  and  coerced 
its  employees  in  the  exercise  of  the  rights  guar- 
anteed in  Section  7  of  the  Act",  for  the  reason  that 
said  Finding  is  not  supported  by  evidence  and  is 
contrary  to  law,  and  that  none  of  the  statements  of 
Con  Wear  and  Conlee  interfered  with  or  restrained 
or  coerced  respondent's  employees  in  the  exercise 
of  the  rights  guaranteed  in  Section  7  of  the  Act, 
and  that  there  is  no  evidence  proving  or  tending  to 
prove  that  respondent  instigated  or  had  anything  to 
do  with  the  holding  of  the  meeting  on  February  15, 
or  that  respondent  or  any  of  its  officers  had  any 
knowledge  of  the  said  meeting  at  or  prior  to  the 
time  it  was  held.  That  the  undisputed  evidence 
shows  that  said  meeting  was  called  and  held  by  the 
employees  in  the  Priest  River  plant  on  their  own 
initiative  and  without  any  suggestion  or  supervision 
of  respondent  or  any  of  its  officers. 

Exception  No.  6. 

Respondent  excepts  to  the  proposed  Finding  in 
the  second  paragraph  on  page  6  reading:  "The  rea- 
sons advanced  by  Conlee  and  by  Schaefer  on  these 
two  separate  occasions  for  the  discharge  of  Dam- 
schen are  inconsistent"  for  the  reason  that  said 
pi-oposed  Finding  is  not  supported  by  evidence  and 
because  the  evidence  is  undisputed  that  Schaefer 
did  not  advance  any  reason  for  the  discharge  of 
Damschen,  but  stated  in  effect,  that  he  did  not  know 
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that  Damschen  had  been  discharged  or  why  the  fore- 
man discharged  him,  but  that  it  might  have  been 
because  of  certain  actions  of  Damschen  in  operating 
the  tractor  to  which  he  had  called  the  foreman's 
attention. 

Exception  No.  7. 

Respondent  excepts  to  the  proposed  finding  in 
the  second  paragraph  on  page  6  reading:  "Schaefer 
told  Damschen,  Paddock,  and  Butler  that  he  told 
Conlee  to  discharge  Damschen  because  Damschen 
was  rough  on  the  machinery  and  he  had  caught 
Damschen  'jerking  a  tractor',  and  had  also  said 
on  this  occasion  that  he  had  heard  that  Damschen 
was  not  satisfied  with  his  wages,  and  when  Dam- 
schen admitted  this  Schaefer  said,  'By  God,  if  a 
man  ain't  satisfied  then  he  can  quit.'  for  the 
reason  that  said  proposed  Finding  is  not  supported 
by  evidence  and  is  contrary  to  the  undisputed  evi- 
dence that  Schaefer  had  not  told  Conlee  to  discharge 
Damschen  at  all. 

Exception  No.  8. 

Respondent  excepts  to  the  proposed  Finding  in 
the  second  paragraph  on  page  6  reading: 
"  Schaefer 's  statement  that  he  had  told  Conlee  to 
discharge  Damschen  is  also  at  variance  with  Con- 
lee's  unqualified  testimony  that  Conlee  had  dis- 
charged Damschen  without  consulting  anyone  or 
receiving  advice  or  orders  from  anyone"  for  the 
reason  that  said  proposed  Finding  is  not  supported 
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by  evidence  and  is  contrary  to  the  undisputed  evi- 
dence that  the  foreman  discharged  Damschen  on  his 
own  initiative  and  without  consulting  anyone. 

Exception  No.  9. 

Respondent  excepts  to  the  proposed  Finding  in 
the  third  paragraph  on  page  6  reading:  "In  its 
answer  and  at  the  hearing,  except  for  Sehaefer's 
testimony,  the  respondent  maintained  that  Dam- 
sel ion  was  discharged  in  connection  with  a  reduction 
in  force  upon  the  discontinuance  of  the  use  of  one 
of  its  tractors"  for  the  reason  that  said  proposed 
Finding  is  not  supported  by  evidence  and  that  re- 
spondent alleged  in  its  answer  "that  on  or  about 
March  19,  1941,  the  use  of  one  of  said  tractors  was 
discontinued  and  by  reason  thereof  it  became  neces- 
sary to  lay-off  one  of  the  tractor  drivers  and  that 
the  foreman  of  said  plant,  P.  J.  Conley,  thereupon 
laid  off  the  said  Clifford  Damschen,  for  the  reason 
that  his  services  were  no  longer  required  by  respond- 
ent and  his  employment  was  thereupon  terminated." 
And  the  foreman  testified  at  the  hearing  that  the 
r^nson  for  the  discharge  of  Damschen  was  that  he 
(the  foreman)  was  discontinuing  the  operation  of 
one  of  the  tractors  and  that  Damschen 's  services 
were  no  longer  required. 

Exception  No.  10. 

Respondent  excepts  to  the  proposed  Finding  in 
the  third  paragraph  on  page  6  reading:  "Within  2 
weeks  after  Damschen 's  discharge,  a  new  tractor 
was   purchased  and  placed   in   operation,  again  in- 
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creasing  the  number  of  tractors  in  operation  to 
three,  the  same  number  in  use  on  March  19,"  for  the 
reason  that  said  proposed  Finding  is  not  supported 
by  evidence. 

Exception  No.  11. 

Respondent  excepts  to  the  proposed  Finding  in 
the  first  paragraph  on  page  7  reading:  "It  is  thus 
clear  that  the  respondent's  contention  that  Dam- 
schen's  discharge  was  necessitated  by  reason  of  a 
reduction  in  force  is  contrary  to  the  facts  which 
demonstrate  not  only  that  the  respondent  hired  new 
tractor  drivers  after  March  19,  but  further  that  the 
period  immediately  preceding  and  following  Dam- 
schen's  discharge  was  marked  by  a  large  expansion 
in  the  respondent's  personnel."  for  the  reason  that 
said  proposed  Finding  is  not  supported  by  evidence 
and  that  respondent  did  not  allege  in  its  answer,  or 
contend  at  the  hearing  that  the  discharge  of  Dam- 
schen  was  the  result  of  any  general  reduction  in 
force  at  the  plant,  but  alleged  and  contended  and 
proved  that  the  use  of  one  of  the  three  tractors  was 
discontinued  on  March  19,  1941,  and  that  by  reason 
thereof  it  became  necessary  to  lay-off  one  of  the 
tractor  drivers,  and  the  foreman  decided  to  lay-off 
Bamschen. 

Exception  No.  12. 

Respondent  excepts  to  the  proposed  Finding  in 
the  second  paragraph  on  page  7  reading:  "Thus, 
we  find  that  the  various  reasons  advanced  by  the 
respondent  through  its  operative  heads  and  in  its 
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answer  for  the  discharge  of  Damschen  are  incon- 
sistent with  each  other,  and  at  variance  with  the 
conditions  obtaining  in  the  respondent's  plant 
throughout  the  period  of  time  in  question.  Upon 
consideration  of  all  the  evidence,  we  find  that  these 
defenses  were  mere  subterfuges  designed  to  conceal 
the  true  reason  for  the  discharge  which  was,  in 
fact,  the  respondent's  desire  to  remove  Damschen 
Prom  the  scene  and  thus  prevent  his  efforts  to  or- 
ganize its  employees  into  the  Union  from  attaining 
success"  for  the  reason  that  said  proposed  Finding 
is  not  supported  by  evidence  and  the  evidence  as  a 
whole  is  insufficient  to  justify  said  proposed  Find- 
ing, or  any  part  thereof,  since  the  foreman  testified 
positively  and  unequivocally  that  he  did  not  dis- 
charge Damschen  because  of  his  membership  in  the 
Union  or  because  of  any  union  activity,  and  his 
testimony  was  not  contradicted  and  he  was  not 
impeached. 

Exception  No.  13. 

Respondent  excepts  to  the  proposed  Finding  in 
the  third  paragraph  on  page  7  reading:  "We  find 
that  the  respondent,  by  discharging  Clifford 
Damschen  on  March  19,  1941,  discriminated  in  re- 
gard to  his  hire  and  tenure  of  employment,  thereby 
discouragaing  membership  in  the  Union,  and  thereby 
interfered  with,  restrained,  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  Act,"  for  the  reason  that  said  pro- 
posed Finding  is  not  supported  by  evidence,  and  the 


Schaefer-Hitchcock  Co.  19 

evidence  as  a  whole  is  insufficient  to  justify  said 
proposed  Finding. 

Exception  No.  14. 

Respondent  excepts  to  the  proposed  Finding  in 
the  fourth  paragraph  on  page  7  reading:  "We  find 
that  the  activities  of  the  respondent  set  forth  in 
Section  III  above,  occurring  in  connection  with  the 
operations  of  the  respondent  described  in  Section  T 
above,  have  a  close,  intimate,  and  substantial  rela- 
tion to  trade,  traffic,  and  commerce  among  the  sev- 
eral states,  and  tend  to  lead  to  labor  disputes  bur- 
dening and  obstructing  commerce  and  the  free  flow 
of  commerce."  for  the  reason  that  said  proposed 
Finding  is  not  supported  by  evidence  and  that  the 
eAndence  is  insufficient  to  ."justify  said  proposed 
Finding. 

Exception  No.  15. 

Respondent  excepts  to  the  proposed  Orders  to 
cease  and  desist  from  certain  unfair  labor  practices 
and  to  offer  Clifford  Damschen  immediate  and  full 
reinstatement  to  his  former,  or  a  substantially 
equivalent,  position  without  prejudice  to  his  senior- 
ity and  other  rights  and  privileges,  and  to  make 
him  whole  for  any  loss  of  pay  he  has  suffered  by 
reason  of  the  discrimination  against  him  by  pay- 
ment to  him  of  a  sum  of  money  equal  to  that  which 
he  normally  would  have  earned  as  wages  from 
March  19,  1941,  to  the  date  of  the  offer  of  his  re- 
instatement, less  his  net  earnings  during  said  period, 
as  set  forth  under  the  heading  "The  Remedy"  in 
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the  first  two  paragraphs  on  page  8,  for  the  reason 
that  the  evidence  is  insufficient  to  justify  said  pro- 
posed  Orders,  or  any  of  them,  and  said  proposed 
Orders  and  each  of  them  are  contrary  to  law. 

Exception  No.  16. 

Respondent  excepts  to  proposed  Conclusion  of 
Law,  No.  2,  to  the  effect  that  respondent  has  en- 
gaged  in,  and  is  engaging  in,  unfair  labor  practices 
within  the  meaning  of  Section  8  (?>)  of  the  Act  by 
discriminating  in  regard  to  the  hire  and  tenure  of 
the  employment  of  Clifford  Damschen,  thereby  dis- 
couraging membership  in  the  Union,  for  the  reason 
that  the  evidence  is  insufficient  to  justify  said  pro- 
posed Conclusion  of  Law  or  any  Finding  in  support 
thereof,  and  the  said  proposed  Conclusion  is  con- 
trary to  law. 

Exception  No.  17. 

Respondent  excepts  to  proposed  Conclusion  of 
Law,  No.  3,  to  the  effect  that  respondent  has  en- 
gaged in,  and  is  engaging  in,  unfair  labor  practices 
within  the  meaning  of  Section  8  (1)  of  the  Act,  by 
interfering  with,  restraining,  and  coercing  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  Act,  for  the  reason  that  the  evi- 
dence is  insufficient  to  justify  said  proposed  Con- 
clusion or  any  Findings  in  support  thereof. 

Exception  No.  18. 

Respondent  excepts  to  proposed  Conclusion  of 
Law,  No.  4.  to  the  effect  that  the  aforesaid  unfair 
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labor  practices  are  unfair  labor  practices  affecting 
commerce  within  the  meaning-  of  Section  2  (6)  and 
(7)  of  the  Act,  for  the  reason  that  the  evidence  is 
insufficient  to  justify  said  proposed  Conclusion  or 
any  Finding  in  support  thereof,  or  that  respondent 
has  engaged  in  any  unfair  labor  practices. 

Exception  No.  19. 

Respondent  excepts  to  subdivision  1  fa.)  of  the 
proposed  Order  that  the  respondent  and  its  officers, 
agents,  successors,  and  assigns  shall  cease  and  desisl 
form  discouraging  membership  in  the  Union  or  any 
other  labor  organization  of  its  employees  by  dis- 
charging or  refusing  to  reinstate  any  of  its  em- 
ployees, or  in  any  other  manner  discriminating  in 
regard  to  their  hire  or  tenure  of  employment,  or 
any  term  or  condition  of  employment,  for  the  rea- 
son that  the  evidence  is  insufficient  to  justify  said 
proposed  Order  or  any  part  thereof,  and  said  pro- 
posed Order  is  contrary  to  law  and  is  in  excess  of 
the  power  in  the  National  Labor  Relations  Board. 

Exception  No.  20. 

Respondent  excepts  to  subdivision  1  (b.)  of  the 
proposed  Order  that  the  respondent  and  its  officers, 
agents,  successors  and  assigns  shall  cease  and  desist 
from  in  any  other  manner  interfering  with,  restrain- 
ing or  coercing  its  employees  in  the  exercise  of  the 
right  to  self-organization  to  form,  join,  or  assist 
labor  organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to  en- 
gage in  concerted  activities  for  the  purpose  of  col- 
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lective  bargaining,  or  other  mutual  aid  or  protec- 
tion, as  guaranteed  in  Section  7  of  the  National 
Labor  Relations  Act,  for  the  reason  that  the  evi- 
dence is  insufficient  to  justify  said  proposed  Order, 
or  any  part  thereof,  or  to  support  any  Findings  that 
respondent  has  interfered  with  any  of  such  rights 
of  its  employees,  and  that  said  proposed  Order  is 
contrary  to  law. 

Exception  No.  21. 

Respondent  excepts  to  subdivision  2  (a.)  of  said 
proposed  Order  requiring  it  to  offer  to  Clifford 
Damschen  immediate  and  full  reinstatement  to  his 
former  or  a  substantially  equivalent  position  with- 
out prejudice  to  his  seniority  and  other  rights  and 
privileges,  for  the  reason  that  the  evidence  is  in- 
sufficient to  justify  said  proposed  Order,  and  it  is 
contrary  to  law. 

Exception  No.  22. 

Respondent  excepts  to  subdivision  2  (b.)  of  said 
proposed  Order  requiring  it  to  make  whole  the  said 
Clifford  Damschen  for  any  loss  of  pay  he  has  suf- 
fered by  reason  of  his  discriminatory  discharge  by 
payment  to  him  of  a  sum  of  money  equal  to  that 
which  he  would  normally  have  earned  as  wages 
during  the  period  from  the  date  of  his  discharge, 
March  19.  1941,  to  the  date  of  the  offer  of  reinstate- 
ment, less  his  net  earnings  during  said  period,  for 
the  reason  that  the  evidence  is  insufficient  to  justify 
said  proposed  Order,  and  it  is  contrary  to  law. 
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Exception  No.  23. 

Respondent  excepts  to  subdivision  2  (c.)  of  said 
proposed  Order  requiring  it  to  post  notices  to  its 
employees  containing  the  matters  set  forth  in  said 
subdivision  2  (c),  for  the  reason  that  the  evidence 
is  insufficient  to  justify  said  proposed  Order,  and 
it  is  contrary  to  law. 

Exception  No.  24. 

Respondent  excepts  to  subdivision  2  (d.)  of  said 
proposed  Order  for  the  reason  that  it  is  contrary  to 
law. 

Exception  No.  25. 

Respondent  excepts  to  each  and  every  one  of  the 
proposed  Findings  of  Fact,  proposed  Conclusions 
of  Law,  and  provisions  in  the  proposed  Order,  here- 
inbefore specifically  excepted  to,  on  the  ground  that 
the  evidence  as  a  whole  is  insufficient  to  justify  any 
of  said  proposed  Findings,  Conclusions,  or  provi- 
sions in  said  Order,  and  that  each  and  all  of  them 
are  contrary  to  law. 

Exception  No.  26. 

Respondent,  Schaefer-Hitchcock  Company,  ex- 
cepts to  each  and  every  matter  and  thing  in  said 
proposed  Findings  of  Fact,  proposed  Conclusions  of 
Law,  and  proposed  Order,  whether  in  the  form  of 
Finding  of  Fact,  Conclusion  of  Law,  Remedy, 
Order,  or  otherwise  finding,  holding,  or  deciding  that 
respondent  interfered  with,  restrained,  or  coerced 
its   employees   in  the   exercise   of  the  rights  guar- 
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anteed  in  Section  7  of  the  Act,  or  that  respondent, 
by  discharging  Clifford  Damschen,  discriminated  in 
regard  to  his  hire  and  tenure  of  employment,  or  in- 
terfered with,  restrained  or  coerced  its  employees 
in  the  exercise  of  the  rights  guaranteed  in  Section 
7  of  the  Act,  or  in  any  way  violated  the  provisions 
of  the  National  Labor  Relations  Law. 

Respectfully  submitted, 

C.  H.  POTTS, 

Attorney  for  Respondent. 
Address:  Post  Office  Box  448. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  C-2002 

In  the  Matter  of  SCHAEFER-HITCHCOCK 
COMPANY  and  LUMBER  AND  SAWMILL 
WORKERS  UNION,  LOCAL  No.  2614,  char- 
tered by  the  UNITED  BROTHERHOOD  OF 
CARPENTERS  AND  JOINERS  OF  AMER- 
ICA, affiliated  with  the  AMERICAN  FED- 
ERATION OF  LABOR. 

Mr.  Charles  M.  Brooks, 
for  the  Board. 

Mr.  C.  H.  Potts, 

of  Coenr  d'Alene,  Idaho, 
for  the  respondent. 

Mr.  Charles  A.  Paddock, 
of  Spokane,  Wash., 
for  the  Union. 

Mr.  Max  W.  Johnstone, 

of  counsel  to  the  Board. 

DECISION  AND  ORDER 

Statement  of  the  Case 

Upon  charges  duly  filed  by  Lumber  and  Sawmill 
Workers  Union,  Local  No.  2614,  chartered  by  the 
United  Brotherhood  of  Carpenters  and  Joiners  of 
America,  affiliated  with  the  American  Federation  of 
Labor,  herein  called  the  Union,  the  National  Labor 
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Relations  Board,  herein  called  the  Board,  by  the 
Regional  Director  for  the  Nineteenth  Region 
(Seattle,  Washington),  issued  its  complaint  dated 
August  27,  1941,  against  Schaefer-Hitchcock  Com- 
pany, Priest  River,  Idaho,  herein  called  the  re- 
spondent, alleging  that  the  respondent  had  engaged 
in  and  was  engaging  in  unfair  labor  practices  af- 
fecting commerce,  within  the  meaning  of  Section 
8  (1)  and  (3)  and  Section  2  (6)  and  (7)  of  the 
National  Labor  Relations  Act,  49  Stat.  449,  herein 
called  the  Act. 

With  respect  to  the  unfair  labor  practices  the 
complaint  alleged  in  substance  that  the  respondent 
(1)  discharged  Clifford  Damschen,  one  of  its  em- 
ployees at  its  Priest  River  plant,  on  or  about  March 
19,  3941,  and  has  at  all  times  since  said  date  refused 
to  reinstate  him  because  of  his  membership  in  and 
activity  on  behalf  of  the  Union,  (2)  questioned  cer- 
tain of  its  employees  concerning  their  membership 
in  the  Union  and  made  disparaging  remarks  about 
the  Union  and  other  labor  organizations  in  Feb- 
ruary and  March  1941,  (3)  called  and  held  a  meet- 
ing of  its  employees  on  or  about  February  15,  1941, 
at  which  meeting  it  advised  its  employees  that  they 
would  derive  no  benefit  from  membership  in  the 
Union,  that  its  employees  should  not  join  the  Union, 
and  that  it  would  close  its  plant  or  curtail  opera- 
tions if  its  employees  joined  or  were  active  in  the 
Union,  and  (4)  by  the  foregoing  acts  interfered 
with,  restrained,  and  coerced  its  employees  in  the 
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exercise  of  the  rights  guaranteed  in  Section  7  of  the 
Act.  Copies  of  the  complaint,  accompanied  by  notice 
of  hearing,  were  duly  served  upon  the  respondent 
and  the  Union.  The  respondent  filed  an  answer, 
dated  September  2,  1941,  denying  the  allegations  of 
unfair  labor  practices  contained  in  the  complaint, 
and  setting  up  certain  affirmative  defenses,  herein- 
after considered. 

Pursuant  to  notice,  a  hearing  was  held  at  Priest 
River,  Idaho,  on  September  15  and  16,  1941,  before 
P.  H.  McNally,  the  Trial  Examiner  duly  designated 
by  the  Chief  Trial  Examiner.  The  Board,  the  re- 
spondent, and  the  Union  were  represented  by  coun- 
sel and  participated  in  the  hearing.  Full  opportun- 
ity to  be  heard,  to  examine  and  cross-examine  wit- 
nesses, and  to  introduce  evidence  bearing  on  the 
issues  was  afforded  all  parties.  At  the  close  of  the 
Board's  case,  on  motion  of  the  Board's  counsel,  the 
complaint  was  amended  to  conform  to  the  proof, 
without  objection.  The  Board  has  reviewed  the  rul- 
ings of  the  Trial  Examiner  on  other  motions  and 
on  objections  to  the  admission  of  evidence  at  the 
hearing  and  finds  that  no  prejudicial  errors  were 
committed.  The  rulings  are  hereby  affirmed. 

On  November  7,  1941,  the  Board,  pursuant  to 
Article  II,  Section  36,  of  National  Labor  Relations 
Board  Rules  and  Regulations — Series  2,  as  amended, 
ordered  that  the  proceeding  be  transferred  to  and 
continued  before  it;  that  no  Intermediate  Report  be 
issued   by   the   Trial    Examiner;   that,   pursuant   to 
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Article  II,  Section  37  (c),  of  said  Rules  and  Regu- 
lations, Proposed  Findings  of  Fact,  Proposed  Con- 
clusions of  Law,  and  Proposed  Order  be  issued;  and 
further  ordered,  pursuant  to  Article  II,  Section  37, 
of  said  Rules  and  Regulations,  that  the  parties 
herein  should  have  the  right,  within  thirty  (30) 
days  from  the  date  of  said  Proposed  Findings  of 
Fact,  Proposed  Conclusions  of  Law,  and  Proposed 
Order,  to  file  exceptions  thereto  and  a  brief  in  sup- 
port thereof,  and  to  request  oral  argument  before 
the  Board  within  twenty  (20)  days  after  the  date  of 
said  Proposed  Findings  of  Fact,  Proposed  Conclu- 
sions of  Law,  and  Proposed  Order. 

Thereafter,  on  November  22,  1941,  the  respondent 
filed  a  brief  before  the  Trial  Examiner,  which  brief 
the  Board  has  considered. 

On  January  23,  1942,  the  Board  issued  and  duly 
served  upon  the  parties  Proposed  Findings  of  Fact, 
Proposed  Conclusions  of  Law,  and  Proposed 
Order.  None  of  the  parties  requested  oral  argument 
before  the  Board.  The  respondent,  on  February  20, 
1942,  filed  exceptions  to  the  Proposed  Findings  of 
Fact,  Proposed  Conclusions  of  Law,  and  Proposed 
Order  and,  on  the  same  date,  a  brief  in  support 
thereof.  The  Board  has  considered  the  exceptions  to 
the  Proposed  Findings  of  Fact,  Proposed  Conclu- 
sions of  Law,  and  Proposed  Order  and  finds  no 
merit  in  them. 

Upon  the  entire  record  in  the  ease,  the  Board 
inakes  the  following: 
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FINDINGS  OF  FACT 
I.     The  business  of  the  respondeni 

The  respondent,  Schaefer-Hitchcock  Company,  is 

a  corporation  organized  under  and  existing  by  virtue 
of  the  laws  of  the  State  of  Idaho,  having  been  incor- 
porated in  1930.  It  owns  and  operates  plants  where 
it  processes  poles  at  Priest  River,  Bovill,  and  Sand- 
point,  Idaho,  and  at  Minneapolis,  Minnesota.  Its 
principal  office  is  at  Sandpoint,  Idaho.  The  only 
plant  involved  herein  is  its  Priest  River,  Idaho, 
plant.  This  plant  normally  employs  from  22  to  70 
persons. 

The  respondent  annually  uses  about  21,680  poles 
and  105,800  gallons  of  creosote  in  its  processing 
operations  at  its  Priest  River  plant.  All  of  said 
creosote  and  approximately  10  percent  of  said  poles 
are  purchased  and  shipped  to  its  Priest  River  plant 
from  points  outside  the  State  of  Idaho.  It  annually 
handles  or  processes  poles  at  its  Priest  River  plant 
valued  at  approximately  $148,000,  of  which  approxi- 
mately 85  percent  are  sold  and  shipped  to  points 
outside  the  State  of  Idaho. 

II.  The  organization  involved 
Lumber  and  Sawmill  Workers  Union,  Local  No. 
2614.  chartered  by  the  United  Brotherhood  of  Car- 
penters and  Joiners  of  America,  affiliated  with  the 
American  Federation  of  Labor,  is  a  labor  organiza- 
tion which  admits  employees  of  the  respondent  to 
membership. 
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III.     The  unfair  labor  practices 
A.     Interference,  restraint,  and  coercion 

There  was  no  union  activity  among  the  respond- 
ent's employees  at  its  Priest  River  plant  prior  to 
early  February  1941.  At  that  time,  Clifford  Dani- 
schen,  alleged  in  the  Board's  complaint  to  have  been 
discriminatorily  discharged  on  March  19,  started  to 
talk  to  the  employees  about  organizing  a  union.  At 
about  this  same  time  he  communicated  with  the 
president  of  the  local  union  at  a  nearby  town,  re- 
questing him  to  send  a  union  organizer  to  Priest 
River.  On  February  10,  Belden,  a  union  organizer, 
came  to  the  plant  and  inquired  for  Damschen. 
Thereupon  Damschen  went  to  the  outskirts  of  the 
plant  and  conferred  with  Belden  who  was  waiting 
there.  At  this  time  Damschen  signed  an  application 
for  membership  in  the  Union,  and  a  meeting  was 
arranged  for  the  next  night,  February  11,  to  be  held 
at  Wright's  Hall  in  Priest  River,  for  the  purpose 
of  attempting  to  organize  the  employees. 

Immediately  after  returning  to  the  plant  from  his 
conference  with  Belden,  Damschen  spoke  to  a  num- 
ber of  the  employees,  telling  them  of  the  projected 
meeting  and  its  purpose.  He  continued  to  dissemi- 
nate news  of  the  meeting  the  next  day,  urging  ihe 
employees  to  attend,  and,  by  the  time  set  for  the 
meeting,  had  so  approached  a  majority  of  them. 

The  respondent  moved  swiftly  to  counteract  this 
nascent  union  activity.  On  February  11,  Con  Wear, 
one  of  the  respondent 's  supervisory  employees, 
spoke  to  John  Webb,  a  production  employee,  while 
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they  were  at  work,  and  asked  him  what  he  thought 
about  a  union.  Webb  replied  that  he  thought  condi- 
tions had  come  to  a  point  where  a  union  was  neces- 
sary. This  discussion  continued  and  Wear  told 
Webb  that  it  would  be  better  for  the  employees  to 
leave  the  Union  alone,  until  Schaefer,  the  president 
of  the  respondent,  told  them  to  join  a  union  and 
what  union  to  join.  The  foregoing  findings  with  re- 
spect to  Wear's  statements  to  Webb  are  based  upon 
Webb's  uncontradicted  testimony.1  At  the  union 
meeting  that  night,  but  two  of  the  respondent's  em- 
ployees, other  than  Damschen,  appeared.  It  was 
decided  there  that  a  further  union  meeting,  for  the 
same    purpose,    would    be    held    on    February    19. 


(1)  At  the  hearing  the  respondent  maintained 
that  Con  Wear  was  not  a  supervisory  employee. 
Damschen  and  another  Board  witness  characterized 
Wear  as  a  " straw  boss"  and  testified  that  Wear 
gave  orders  around  the  plant  and  had  given  them 
orders.  Wear,  in  his  testimony,  admitted  that  he 
took  the  place  of  Pat  Conlee,  the  foreman  of  the 
plant,  when  Conlee  was  away  and  had  done  so  at 
various  times  theretofore;  that  he  did  give  orders 
around  the  plant;  and  that  he  was  in  complete 
charge  of  the  plant  for  a  period  of  4  or  5  months  in 
1939  before  Conlee  came  and  assumed  authority. 
Conlee  testified  that  Wear  may  recommend  hiring 
and  firing  and  had  done  so  in  the  past,  and  that  he 
utilized  Wear  to  "transmit"  orders.  We  find  Con 
Wear  to  be  a  supervisory  employee  and,  as  such, 
the  respondent  is  responsible  for  his  acts.  See  Na- 
tional Labor  Relations  Board  v.  Link-Belt  Co.,  311 
TJ.  S.  584;  International  Association  of  Machinists 
v.  National  Labor  Relations  Board,  311  TJ.  S.  72; 
National  Labor  Relations  Board  v.  Jahn  &  Oilier 
Engraving  Company,  (C.  C.  A.  7)  decided  Novem- 
ber 26,  1941. 
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Damschen  continued  his  efforts  to  organize  the  em- 
ployees into  the  Union,  telling  them  of  the  meeting 
set  for  February  19. 

A  few  days  before  February  15,  however,  George 
Conkright,  a  checker,  Con  Wear,  and  others,  ap- 
proached a  majority  of  the  respondent's  employees 
telling  them  of  a  meeting  to  be  held  on  February  15, 
at  the  Peterson  Hotel  in  Priest  River,  for  the  pur- 
pose of  discussing  the  question  of  unionization.  Con 
Wear  invited  Damschen  to  attend.  When  so  invited 
Damschen  asked  if  a  union  organizer  would  be 
present,  and  Wear  replied  that  the  meeting  would 
be  confined  to  the  employees.  Wear  testified,  and 
we  find,  that  he  invited  others  to  attend,  including 
Coulee,  the  foreman.  Coulee  testified  that  he  was 
informed  of  the  purpose  of  the  proposed  meeting 
when  he  was  invited.  Wear  also  admitted  in  his  tes- 
timony that  it  was  only  after  he  had  heard  that  a 
union  organizer  had  been  in  Priest  River  that  he 
and  Conkright  conceived  the  idea  of  the  meeting  and 
started  organizing  it. 

At  this  meeting,  which  was  attended  by  21  of  the 
respondent's  force,  which  then  numbered  25  or  26, 
Con  Wear  announced  the  presence  of  Foreman  Con- 
lee,  stating  that  Conlee  had  previously  had  experi- 
ence with  unions  "back  east,"  and  could  tell  the 
employees  about  them.2  At  Wear's  invitation  Conlee 
spoke  to  the  employees,  saying  that  everything  was 


(2)  Conlee  had  been  superintendent  of  the  re- 
spondent's Minneapolis  yard  from  1930  to  1938, 
during  which  time  the  employees  there  had  struck 
the  yard  twice  in  1935  or  1936,  and  again  in  1938. 
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"rosy  in  the  yard";  that  he  thought  they  "were 
getting-  along  swell";  that  if  the  employees  had  any 
troubles  they  should  bring  them  to  him;  thai  he  had 
"had  experience  with  unions  back  east"  and  "they 
went  out  on  strike  and  lost  much  more  than  ibex- 
gained  by  their  strike";  and  that  unions  "can  call 
you  out  on  strike  any  time  they  want  to  and  tax 
you  on  your  dues."  At  this  point  in  Coulee's  speech 
Damschen  stated  that  he  understood  that  memb<  rs 
of  a  local  union  had  the  right  to  vote  on  the  ques- 
tions of  taxation,  dues,  and  strikes.  Conlee  replied 
thereto,  "Yes,  but  they  can  tell  you  how  to  vote." 
Damschen  then  suggested  that  a  union  organizer 
should  be  present  in  order  to  give  the  employees  the 
Union's  viewpoint,  and  "make  it  a  two-sided  dis- 
cussion." To  this  Conlee  replied,  "that  would  not  be 
a  two-sided  discussion.  Them  fellows  have  answers 
for  every  question  you  ask.  They  can  paint  some 
beautiful  pictures,  but  I  never  seen  one  developed." 
During  the  meeting  Damschen  stated  that  he  was 
not  satisfied  with  his  wages  and  that  several  of  the 
employees  were  likewise  dissatisfied.  Toward  the  end 
of  the  meeting,  one  of  the  employees  suggested  that 
they  vote  on  the  question  of  whether  or  not  they 
should  organize  into  a  union.  Damschen  objected  to 
such  a  vote  until  the  employees  had  an  oportunitv 
to  hear  a  union  organizer  on  the  subject.  Also,  dur- 
ing this  meeting,  Damschen  announced  that  a  union 
meeting  would  be  held  on  February  19.  Conlee  and 
Con   Wear,    in   their  testimony,   admitted   the   sub- 


34  N.  L.  R.  B.  vs. 

stance  of  the  account  of  the  meeting  of  February 
15,  above  set  forth.3 

Thereafter,  only  Danischen,  among  the  respond- 
ent's employees,  appeared  for  the  Union  meeting 
on  February  19.  He  testified,  and  we  so  find,  that  lie 
continued  to  urge  the  employees  to  join  the  Union 
during  the  remainder  of  February  and  in  March. 
Likewise,  the  respondent's  countering  efforts  con- 
tinued. About  a  week  after  the  respondent's  meet- 
ing of  February  15,  according  to  Damschen,  Con 
Wear  brought  the  subject  of  the  Union  into  a  con- 
versation with  Damschen,  George  Conkright,  and  Fay 
Dempsey,  stating  that  the  employees  were  getting 
along  pretty  well  and  that  he  "hated"  to  see  a  union 
go  in  and  "break  us  up."  When  Damschen  told 
Wear,  at  this  time,  that  he  was  not  satisfied  with 
his  wages,  Wear  replied,  "Well,  I  believe  we  can 
straighten  things  out  without  a  union."  Damschen. 's 
testimony  about  this  conversation,  above  set  forth, 
was  undenied,  although  Wear  and  Conkright  were 


(3)  The  account  of  this  meeting  above  set  forth 
is  based  on  the  undisputed  testimony  of  Damschen, 
corroborated  by  John  Webb.  There  was  no  essential 
difference  in  the  testimony  given  by  the  Board's  and 
the  respondent's  witnesses  relative  to  the  meeting. 
Some  of  the  respondent's  witnesses  indicated  that 
Conlee  prefaced  his  remarks  with  the  thought  that 
the  respondent  was  indifferent  to  the  question  of 
wdiether  or  not  its  employees  joined  the  Union.  We 
find  it  unnecessary  to  make  a  finding  on  this,  for, 
assuming  that  Conlee  did  so  preface  his  other  re- 
marks, that  would  not  vitiate  the  effects  of  his  open 
attack  on  the  Union  and  unions  generally. 


Schaefer-Hitcheock  Co.  35 

called  by  the  respondent  and  testified  at  the  hearing. 
We  find  that  Wear  made  the  statement  above  at- 
tributed to  him  substantially  as  testified  to  by 
Damschen. 

It  is  apparent  from  the  entire  record,  and  we  find, 
that  the  respondent,  through  its  supervisory  em- 
ployees, sought  to  counteract  Damschen 's  efforts  to 
interest  the  employees  in  union  organization  and  to 
discourage  the  employees  from  exercising  their 
rights  under  the  Act.  Wear's  statements  to  Webb  on 
February  11  and  to  Damschen,  Conkright,  and 
Dempsey  after  February  15,  considered  in  conjunc- 
tion with  the  February  15  meeting,  were  all  in- 
tended, we  believe,  to  make  clear  to  the  employees 
that  the  respondent  did  not  desire  that  its  employees 
join  the  Union.  Thus,  the  respondent,  by  seeking  to 
urge  its  employees  to  refrain  from  self-organization, 
injected  itself  into  a  sphere  of  activity  reserved 
under  the  Act  exclusively  to  employees.  It  is  sig- 
nificant to  note  that  whereas  the  employees  attended 
a  meeting  arranged  by  Wear,  union  meetings  called 
by  Damschen  were  ignored  by  the  employees. 

We  find  that  the  respondent,  by  the  statements  of 
Con  Wear  to  Webb  on  February  11,  by  instigating 
and  holding  a  meeting  on  February  15,  by  the  state- 
ments of  Coulee  during  this  meeting,  and  by  the 
statements  of  Con  Wear  to  Damschen  about  a  week 
thereafter,  interfered  with,  restrained,  and  coerced 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act. 
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B.     The  discharge  of  Clifford  Damschen 

Clifford  Damschen,  the  only  one  of  the  respond- 
ent's employees  to  apply  for  membership  in  the 
Union  and  to  engage  in  organizational  activity  on 
behalf  of  the  Union,  was  discharged  by  the  respond- 
ent on  March  19,  1941.  As  found  hereinbefore, 
Damschen  continued  his  organizational  activity  after 
the  respondent's  meeting  of  February  15  into  the 
month  of  March. 

Damschen  was  first  employed  by  the  respondent 
in  1934,  and  from  1935  to  the  date  of  his  discharge 
worked  whenever  the  Priest  River  plant  operated.4 
He  had  performed  numerous  operations  such  as 
hooking  chain,  working  on  the  skidways,  tailing 
down,  sawing  on  cross-cut  saws,  working  on  the 
vats,  decking  poles,  driving  a  team,  ''odd  jobs," 
and  driving  a  tractor,  at  various  times  throughout 
the  years  since  he  was  first  employed  by  the  respond- 
ent. Damschen  drove  the  first  tractor  acquired  by 
the  respondent  for  motive  power,  in  1937,  and  con- 
tinued to  drive  a  tractor  thereafter  until  his  dis- 
charge, except  for  very  short  periods  of  time  when 
he  was  temporarily  transferred  to  other  tasks. 

On  March  19,  1941,  Conlee  handed  Damschen  two 
pay  checks  representing  payment  in  full  for  his  ser- 
vices   to    the    end    of   that    day,    and    indicated    to 


(4)  Conlee  testified  that  he  had  never  before  laid 
off  Damschen  except  when  a  majority  of  the  em- 
ployees were  likewise  laid  off;  and  that  Damschen 
was  the  onlv  employee  whose  services  were  dispensed 
with  on  March  19,  1941. 
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Damschen  that  his  services  were  no  longer  required. 
Damschen  testified,  without  denial,  that  when  he 
asked  Conlee  if  his  remarks  meant  that  he  was  not 
to  report  for  work  the  next  day,  Conlee  replied, 
"That  is  right.  We  are  cutting  down  the  force.  We 
won't  be  needing  you  any  more." 

Damschen  immediately  referred  the  matter  to 
Butler,  president  of  the  Union,  who,  with  Paddock, 
a  union  representative,  visited  Conlee  on  March  22, 
about  the  discharge.  Later  in  the  same  day  the  union 
officials,  accompanied  by  Damschen,  conferred  with 
Schaefer,  president  of  the  respondent.  The  reasons 
advanced  by  Conlee  and  by  Schaefer  on  these  two 
separate  occasions  for  the  discharge  of  Damschen 
are  inconsistent.  As  established  by  Damschen 's  un- 
denied  testimony,  partially  corroborated  by  Coidee 
and  Schaefer,  but  in  no  respect  contradicted  by  any 
of  the  respondent's  witnesses,  Conlee  told  Paddock 
and  Butler  that  Damschen  was  discharged  because 
of  a  reduction  in  force,  whereas  Schaefer  told 
Damschen,  Paddock,  and  Butler  that  he  told  Con- 
lee to  discharge  Damschen  because  Damschen  was 
rough  on  the  machinery  and  he  had  caught  Dam- 
schen "jerking  a  tractor."  Further,  according  to 
Damschen 's  undented  testimony,  Schaefer  also  said 
on  this  occasion  that  he  had  heard  that  Damschen 
was  not  satisfied  with  his  wages,  and  when  Damschen 
admitted  this  Schaefer  said,  "By  Cod,  if  a  man 
ain't  satisfied  then  he  can  quit."  Schaefer 's  state- 
ment that  he  had  told  Coulee  to  discharge  Damschen 
is  also  at  variance  with  Coulee's  unqualified  testi- 
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many  that  Conlee  had  discharged  Damschen  without 
consulting  anyone  or  receiving  advice  or  orders  from 
anyone.  Damschen  also  testified  without  denial,  and 
we  find,  that  he  had  never  been  adversely  criticised 
by  Conlee,  Wear,  Schaefer,  or  anyone  else,  in  con- 
nection with  his  work.  Indeed,  Conlee  testified  on 
cross-examination  that  Damschen 's  work  as  a  tractor 
driver  and  all  of  his  work  was  "quite  satisfactory," 
and  that  he  had  "nothing  in  particular"  again;! 
him. 

Tu  its  answer  and  at  the  hearing,  except  for 
Schaefer's  testimony,  the  respondent  maintained 
that  Damschen  was  discharged  in  connection  with  a 
reduction  in  force  upon  the  discontinuance  of  the 
use  of  one  of  its  tractors.  Conlee  testified  that  he 
had  discharged  Damschen  because  one  of  the  three 
tractors  operated  by  the  respondent  had  worn  out. 
The  record  shows,  however,  that  the  tractor  in  ques- 
tion had  been  operated  by  one  Dempsey,  and  not  by 
Damschen.  Moreover,  within  2  weeks  after  Dam- 
sehen's  discharge,  a  new  tractor  was  purchased  and 
placed  in  operation,  again  increasing  the  number  of 
tractors  in  operation  to  three,  the  same  number  in 
use  on  March  19.  Less  than  2  months  thereafter, 
when  a  second  shift  was  added,  of  the  six  employees 
assigned  to  the  operation  of  tractors,  two  had  been 
hired  after  Damschen 's  discharge.  Moreover,  one 
Clyde  Wear  had  been  assigned  to  driving  a  tractor 
only  1  week  prior  to  the  discharge.  The  respondent 
offered  no  explanation  for  choosing  Damschen  for 
discharge  in  view  of  his  long  experience,  nor  did  it 
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explain  why  new  men  were  hired  as  tractor  drivers 
thereafter,  when  it  was  aware  that  Damschen,  an 
admittedly  competent  operator,  had  sought  rein- 
statement.0 

Furthermore,  not  only  did  the  respondent  hire 
new  tractor  drivers  following  Damschen 's  discharge, 
but  the  respondent  also  increased  greatly  its  work- 
ing force  after  February  15.  On  that  date  the  re- 


(5)  The  respondent  sought  to  show  at  the  hearing 
that  Damschen  had  not  appeared  for  work  after 
March  19.  It  is  apparent,  however,  that  Damschen 
protested  his  discharge  on  March  22.  In  addition, 
throughout  the  hearing  and  its  brief  before  the 
Trial  Examiner,  it  was  the  respondent's  position 
that  Damschen  was  discharged  on  March  19,  and  we 
so  find.  Also,  at  the  hearing,  the  respondent  sought 
to  show  that  it  had  no  seniority  policy  in  effect  at 
its  Priest  River  plant,  and  that  therefore  it  could 
discharge  anyone  it  wished,  presumably  in  connec- 
tion with  a  reduction  in  force.  The  operative  condi- 
tions in  effect  at  the  respondent's  plant,  however, 
do  not  support  the  respondent's  contention.  The  un- 
contradicted testimony  showTs  that  the  respondent 
favored  employees  who  had  been  with  it  for  2  or 
more  years  in  assigning  work  at  slack  times,  and 
that  the  respondent  had  placed  in  effect  in  1940,  a 
vacation-with-pay  plan  for  only  those  if  its  em- 
ployees who  had  been  with  it  for  2  or  more  years. 
Damschen 's  testimony,  likewise  uncontradicted,  also 
establishes  the  fact  that  the  majority  of  the  re- 
spondent's employees  on  March  19  had  less  service 
with  the  respondent  than  Damschen  had.  He  named 
four  such  employees  and  testified  that  two  of  them 
were  performing  operations  on  March  19,  which  he 
had  performed.  We  find  that  these  defenses,  if  such 
it  was  intended  they  be  considered,  are  mere  after- 
thoughts, totally  inconsistent  with  the  facts,  and 
without  merit. 
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spondent  had  approximately  26  employees,  on 
March    19  approximately  35,  and  on  May  15  the 

respondent  added  a  second  shift  which  raised  the 
number  of  employees  to  70.  At  the  time  of  the  hear- 
ing the  respondent  had  approximately  55  employees. 
It  is  apparent  that  Damschen,  because  of  his  varied 
experience  with  the  respondent,  was  qualified  to  per- 
form some  of  the  tasks  for  which  these  new  em- 
ployees were  hired.  It  is  thus  clear  that  the  respond- 
ent's contention  that  Damschen 's  discharge  was 
necessitated  by  reason  of  a  reduction  in  force  is  con- 
trary to  the  facts  which  demonstrate  not  only  that 
the  respondent  hired  new  tractor  drivers  after 
March  19,  but  further  that  the  period  immediately 
preceding  and  following  Damschen 's  discharge  was 
marked  by  a  large  expansion  in  the  respondent's 
personnel. 

At  the  hearing,  when  asked  on  cross-examination 
why  he  had  not  permitted  Damschen  to  run  a 
tractor  after  March  19,  Foreman  Coulee  replied, 
"Well,  I  just  did  not  want  Damschen,  I  guess  was 
the  reason,"  and  when  asked  if  the  reason  why  he 
had  not  offered  Damschen  employment  thereafter 
was  that  Damschen  had  taken  matters  up  with  the 
Union,  Coulee  replied,  "I  don't  think  that  was  a 
particular  reason.  I  think  it  may  have  had  some 
bearing  on  it."  Thus,  we  find  that  the  various  rea- 
sons advanced  by  the  respondent  through  its  opera- 
tive heads  and  in  its  answer  for  the  discharge  of 
Damschen  are  inconsistent  with  each  other,  and  at 
variance   with   the   conditions  obtaining  in   the  re- 
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spondent's  plant  throughout  the  period  of  time  in 
question.   Upon  consideration   of  all  the  evidence, 

we  find  that  these  defenses  were  mere  subterfuges 
designed  to  conceal  the  true  reason  for  the  discharge 
which  was,  in  fact,  the  respondent's  desire  to  re- 
move Damschen  from  the  scene  and  thus  prevenl 
his  efforts  to  organize  its  employees  into  the  Union 
from  attaining  success. 

We  find  that  the  respondent,  by  discharging  Cli f- 
ford  Damschen  on  March  19,  1941,  discriminated  in 
regard  to  his  hire  and  tenure  of  employment,  there- 
by discouraging  membership  in  the  Union,  and 
thereby  interfered  with,  restrained,  and  coerced  its 
employees  in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  Act. 

IV.     The  effect  of  the  unfair  labor 
practices  upon  commerce 

We  find  that  the  activities  of  the  respondent  set 
forth  in  Section  III  above,  occurring  in  connection 
with  the  operations  of  the  respondent  described  in 
Section  I  above,  have  a  close,  intimate,  and  sub- 
stantial relation  to  trade,  traffic,  and  commerce 
among  the  several  States,  and  tend  to  lead  to  labor 
disputes  burdening  and  obstructing  commerce  and 
the  free  flow  of  commerce. 

The  Remedy 
Having  found  that  the  respondent  has  engaged  in 
certain  unfair  labor  practices,  we  shall  order  it  to 
cease    and    desist    therefrom,    and   to    take    certain 
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affirmative  action  which  we  deem  necessary  to  ef- 
fectuate the  policies  of  the  Act. 

We  have  found  that  the  respondent,  by  discharg- 
ing- Clifford  Damschen,  discriminated  in  regard  to 
his  hire  and  tenure  of  employment,  thereby  dis- 
couraging membership  in  the  Union.  We  shall, 
therefore,  order  the  respondent  to  offer  Clifford 
Damschen  immediate  and  full  reinstatement  to  his 
former  or  a  substantially  equivalent  position  with- 
out prejudice  to  his  seniority  and  other  rights  and 
privileges,  and  to  make  him  whole  for  any  loss  of 
pay  he  has  suffered  by  reason  of  the  discrimination 
against  him  by  payment  to  him  of  a  sum  of  money 
equal  to  that  which  he  normally  would  have  earned 
as  wages  from  March  19,  1941,  to  the  date  of  the 
offer  of  reinstatement,  less  his  net  earnings6  during 
said  period. 

Upon  the  basis  of  the  above  findings  of  fact  and 


(6)  By  "net  earnings"  is  meant  earnings  less 
expenses  such  as  for  transportation,  room,  and 
board,  incurred  by  an  employee  in  connection  with 
obtaining  work  and  working  elsewhere  than  for  the 
respondent,  which  would  not  have  been  incurred  but 
for  the  respondent 's  discrimination  against  him  and 
the  consequent  necessity  of  his  seeing  employment 
elsewhere.  See  Matter  of  Crossett  Lumber  Company 
and  United  Brotherhood  of  Carpenters  and  Joiners 
of  America,  Lumber  and  Sawmill  Workers  Union, 
Local  2590,  8  N.  L.  R.  B.  440.  Monies  received  for 
work  performed  upon  Federal,  State,  county,  mu- 
nicipal, or  other  work-relief  projects  shall  be  con- 
sidered as  earnings.  See  Republic  Steel  Corp.  v. 
N.  L.  R.  B.  311  U.  S.  7. 
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upon  the  entire  record  in  the  case,  the  Board  makes 
the  following: 

CONCLUSIONS  OF  LAW 

1.  Lumber  and  Sawmill  Workers  Union,  Local 
No.  2614,  chartered  by  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  affiliated  with 
the  American  Federation  of  Labor,  is  a  labor  or- 
ganization within  the  meaning  of  Section  2  (5)  of 
the  Act. 

2.  By  discriminating  in  regard  to  the  hire  and 
tenure  of  employment  of  Clifford  Damschen,  there- 
by discouraging  membership  in  the  Union,  the  re- 
spondent has  engaged  in  and  is  engaging  in  unfair 
labor  practices,  within  the  meaning  of  Section  8  (3) 
of  the  Act. 

3.  By  interfering  with,  restraining,  and  coercing 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act,  the  respondent  has 
engaged  in  and  is  engaging  in  unfair  labor  prac- 
tices, within  the  meaning  of  Section  8  (1)  of  the 
Act. 

4.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  affecting  commerce,  within  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 

ORDER 
Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conclusions   of  law,   and   pursuant   to   Section 
10   (c)    of  the   National   Labor  Relations  Act,   the 
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National  Labor  Relations  Board  hereby  orders  that 
the  respondent,  Schaefer-Hitchcock  Company,  and 
its  officers,  agents,  successors,  and  assigns  shall : 

1.  Cease  and  desist  from: 

(a)  Discouraging'  membership  in  Lumber  and 
Sawmill  Workers  Union,  Local  No.  2614,  chartered 
by  the  United  Brotherhood  of  Carpenters  and  Join- 
ers of  America,  affiliated  with  the  American  Fed- 
eration of  Labor,  or  any  other  labor  organization  of 
its  employees,  by  discharging  or  refusing  to  rein- 
state any  of  its  employees  or  in  any  other  manner 
discriminating  in  regard  to  their  hire  or  tenure  of 
employment  or  any  term  or  condition  of  employ- 
ment ; 

(b)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 
of  the  right  to  self-organization,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protec- 
tion, as  guaranteed  in  Section  7  of  the  National 
Labor  Relations  Act. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

fa)  Offer  to  Clifford  Damschen  immediate  and 
full  reinstatement  to  his  former  or  a  substantially 
equivalent  position  without  prejudice  to  his  senior- 
ity and  other  rights  and  privileges; 
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(b)  Make  whole  the  said  Clifford  Damschen  for 
any  loss  of  pay  he  has  suffered  by  reason  of  his  dis- 
criminatory discharge  by  payment  to  him  of  a  sum 
of  money  equal  to  that  which  he  would  normally 
have  earned  as  wages  during  the  period  from  the 
date  of  his  discharge,  March  19,  1941,  to  the  date  of 
the  offer  of  reinstatement,  less  his  net  earnings  dur- 
ing said  period ; 

(c)  Immediately  post  in  conspicuous  places  in 
and  about  its  plant  at  Priest  River,  Idaho,  and 
maintain  for  a  period  of  at  leost  sixty  (60)  con- 
secutive days  from  the  date  of  posting,  notices  to 
its  employees  stating:  (1)  that  the  respondent  will 
not  engage  in  the  conduct  from  which  it  is  ordered 
to  cease  and  desist  in  paragraphs  1  (a)  and  (b)  of 
this  Order;  (2)  that  it  will  take  the  affirmative 
action  set  forth  in  paragraphs  2  (a)  and  (b)  of  this 
Order;  and  (3)  that  the  respondent's  employees  are 
free  to  become  or  remain  members  of  Lumber  and 
Sawmill  Workers  Union,  Local  No.  2614,  chartered 
by  the  United  Brotherhood  of  Carpenters  and  Join- 
ers of  America,  affiliated  with  the  American  Fed- 
eration of  Labor,  and  that  the  respondent  will  not 
discriminate  against  any  employee  because  of  mem- 
bership or  activity  in  that  organization : 

(d)  Notify  the  Regional  Director  for  the  Nine- 
teenth Region,  in  writing,  within  ten  (10)  days 
from  the  date  of  this  Order,  what  steps  the  respond- 
ent has  taken  to  comply  herewith. 
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Signed   at   Washington,   D.    C,   this   12   day   of 
March  1942. 

HARRY  A.  MILLIS, 

Chairman, 
WILLIAM  M.  LEISERSON, 

Member, 
GERARD  D.  REILLY, 
Member, 

(Seal)  NATIONAL  LABOR 

RELATIONS  BOARD. 


In  the  LTnited  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 
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NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

SCHAEFER-HITCHCOCK  COMPANY, 

Respondent. 

PETITION  FOR  ENFORCEMENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR  RE- 
LATIONS BOARD. 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant  to 
the  National  Labor  Relations  Act  (Act  of  July  5, 
1935,  49  Stat.  449,  c.  372,  29  IT.  S.  C.  §  151  et  seq.), 
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respectfully  petitions  this  Court  for  the  enforcement 
of  its  order  against  respondent,  Schaefer-Hitchcock 
Company,  and  its  officers,  agents,  successors,  and 
assigns.  The  proceeding  resulting  in  said  order  is 
known  upon  the  records  of  the  Board  as  "In  the 
Matter  of  Schaefer-Hitchcock  Company  and  Lum- 
ber and  Sawmill  Workers  Union,  Local  No.  2614, 
chartered  by  the  United  Brotherhood  of  Carpenters 
and  Joiners  of  America,  affiliated  with  the  Ameri- 
can Federation  of  Labor,  Case  No.  C-2002." 

In  support  of  this  petition,  the  Board  respect- 
fully shows: 

(1)  Respondent  is  an  Idaho  corporation,  en- 
gaged in  business  in  the  State  of  Idaho,  within  this 
judicial  circuit,  where  the  unfair  labor  practices 
occurred.  This  Court  therefore  has  jurisdiction  of 
this  petition  by  virtue  of  Section  10  (e)  of  the  Na- 
tional Labor  Relations  Act. 

(2)  Upon  all  proceedings  had  in  said  matter 
before  the  Board,  as  more  fully  shown  by  the  entire 
record  thereof  certified  by  the  Board  and  filed  with 
this  Court  herein,  to  which  reference  is  hereby 
made,  and  including,  without  limitation,  a  com- 
plaint, respondent's  answer  to  the  complaint,  hear- 
ing for  purpose  of  taking  testimony  and  receiving 
other  evidence,  order  transferring  case  to  the  Board, 
proposed  findings  of  fact,  proposed  conclusions  of 
law,  and  proposed  order,  respondent's  exceptions 
thereto,  the  Board,  on  March  12,  1942,  duly  stated 
its  findings  of  fact,  conclusions  of  law,  and  order 
directed    to    respondent    Schaefer-Hitchcock    Com- 
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pany,  and  its  officers,  agents,  successors,  and  assigns. 
The  aforesaid  order  provides  as  follows: 

ORDER 

Upon  the  basis  of  the  foregoing  findings  of 
fact  and  conclusions  of  law?  and  pursuant  to 
Section  10  (c)  of  the  National  Labor  Relations 
Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent,  Sehaefer-Hitchcock 
Company,  and  its  officers,  agents,  successors,  and 
assigns  shall : 

1.     Cease  and  desist  from: 

(a)  Discouraging  membership  in  Lumber 
and  Sawmill  Workers  Union,  Local  No.  2614, 
chartered  by  the  United  Brotherhood  of  Car- 
penters and  Joiners  of  America,  affiliated  with 
the  American  Federation  of  Labor,  or  any  other 
labor  organization  of  its  employees,  by  dis- 
charging or  refusing  to  reinstate  any  of  its  em- 
ployees or  in  any  other  manner  discriminating 
in  regard  to  their  hire  or  tenure  of  employment 
or  any  term  or  condition  of  employment; 

(b)  In  any  other  manner  interfering  with, 
restraining,  or  coercing  its  employees  in  the 
exercise  of  the  right  to  self -organization,  to 
form,  join,  or  assist  labor  organizations,  to  bar- 
gain collectively  through  representatives  of 
their  own  choosing,  and  to  engage  in  concerted 
activities  for  the  purpose  of  collective  bargain- 
ing or  other  mutual  aid  or  protection,  as  guar- 
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anteed  in  Section  7  of  the  National  Labor  Rela- 
tions Act. 

2.  Take  the  following  affirmative  action, 
which  the  Board  finds  will  effectuate  the  poli- 
cies of  the  Act : 

(a)  Offer  to  Clifford  Damschen  immediate 
and  full  reinstatement  to  his  former  or  a  sub- 
stantially equivalent  position  without  prejudice 
to  his  seniority  and  other  rights  and  privileges; 

(b)  Make  whole  the  said  Clifford  Damschen 
for  any  loss  of  pay  he  has  suffered  by  reason  of 
his  discriminatory  discharge  by  payment  to  him 
of  a  sum  of  money  equal  to  that  which  he  would 
normally  have  earned  as  wages  during  the 
period  from  the  date  of  his  discharge,  March 
19.  1941,  to  the  date  of  the  offer  of  reinstate- 
ment, less  his  net  earnings  during  said  period; 

(c)  Immediately  post  in  conspicuous  places 
in  and  about  its  plant  at  Priest  River,  Idaho, 
and  maintain  for  a  period  of  at  least  sixty  (60) 
consecutive  days  from  the  date  of  posting,  no- 
tices to  its  employees  stating:  (1)  that  the  re- 
spondent will  not  engage  in  the  conduct  from 
which  it  is  ordered  to  cease  and  desist  in  para- 
graphs 1  (a)  and  (b)  of  this  Order;  (2)  that 
it  will  take  the  affirmative  action  set  forth  in 
"paragraphs  2  (a)  and  (b)  of  this  Order;  and 
(3)  that  the  respondent's  employees  are  free  to 
become  or  remain  members  of  Lumber  and 
Sawmill  Workers  Union,  Local  No.  2614.  char- 
tered by  the  United  Brotherhood  of  Carpenters 
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and  Joiners  of  America,  affiliated  with  the 
American  Federation  of  Labor,  and  that  the  re- 
spondent will  not  discriminate  against  any  em- 
ployee because  of  membership  or  activity  in 
that  organization ; 

(d)  Notify  the  Regional  Director  for  the 
Nineteenth  Region,  in  writing,  within  ten  (10) 
days  from  the  date  of  this  Order,  what  steps 
the  respondent  has  taken  to  comply  herewith. 

(3)  On  March  12,  1942,  the  Board's  decision 
and  order  was  served  upon  respondent  by  sending 
a  copy  thereof  postpaid,  bearing  Government  frank, 
by  registered  mail,  to  C.  H.  Potts,  Esquire,  re- 
spondent's attorney  in  Coeur  d'Alene,  Idaho. 

(4)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  the  Board  is  certifying  and 
filing  with  this  Court  the  transcript  of  the  entire 
record  in  the  proceeding  before  the  Board,  in- 
cluding the  pleadings,  testimony  and  evidence,  find- 
ings of  fact,  conclusions  of  law  and  order  of  the 
Board. 

Wherefore,  the  Board  prays  this  Honorable  Court 
that  it  cause  notice  of  the  filing  of  this  petition  and 
transcript  to  be  served  upon  respondent  and  that 
this  Court  take  jurisdiction  of  the  proceedings  and 
of  the  questions  determined  therein  and  make  and 
enter  upon  the  pleadings,  testimony  and  evidence, 
and  the  proceedings  set  forth  in  the  transcript  and 
upon  the  order  made  thereupon  set  forth  in  para- 
graph (2)  hereof,  a  decree  enforcing  in  whole  said 
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order  of  the  Board,  and  requiring  respondent,  and 
its  officers,  agents,  successors,  and  assigns,  to  com- 
ply therewith. 

NATIONAL  LABOR  RELATIONS 
BOARD 
By  ERNEST  A.  GROSS 

Associate  General  Counsel 

Dated  at  Washington,  D.  C,  this  23rd  day  of 
April,  1942. 

District  of  Columbia— ss. 

Ernest  A.  Gross,  being  first  duly  sworn,  states 
that  he  is  Associate  General  Counsel  of  the  National 
Labor  Relations  Board,  petitioner  herein,  and  that 
he  is  authorized  to  and  does  make  this  verification 
in  behalf  of  said  Board;  that  he  has  read  the  fore- 
going petition  and  has  knowledge  of  the  contents 
thereof;  and  that  the  statements  made  therein  are 
true  to  the  best  of  his  knowledge,  information,  and 
belief. 

ERNEST  A.  GROSS 

Associate  General  Counsel 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  April,  1942. 

(Seal)  DANIEL  T.  GHENT,  JR. 

Notary  Public,  District  of  Columbia 

My  commission  expires  August  31,  1944. 

[Endorsed]  :  Filed  Apr.  27, 1942.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ANSWEB  TO  PETITION  FOR  ENFORCE- 
MENT OF  AN  ORDER  OF  THE  NATIONAL 
LABOR  RELATIONS  BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

Schaefer-Hitchcock  Company,  the  respondent  in 
the  above  entitled  proceeding,  for  its  Answer  to  the 
Petition  for  Enforcement  of  An  Order  of  the  Na- 
tional Labor  Relations  Board,  filed  in  this  Court, 
states : 

(1)  Admits  that  respondent  is  an  Idaho  corpo- 
ration, engaged  in  business  in  the  State  of  Idaho, 
within  this  judicial  circuit,  where  the  alleged  unfair 
labor  practices  occurred,  but  denies  that  said  alleged 
unfair  labor  practices  did  occur,  or  that  respondent 
has  engaged  in  or  is  engaging  in  unfair  labor  prac- 
tices within  the  meaning  of  Section  8  (1)  and/or 
(3)  of  the  Act. 

(2)  Admits  that  upon  all  proceedings  had  in 
said  matter  before  the  Board,  as  more  fully  shown 
by  the  entire  record  thereof,  certified  by  the  Board 
and  filed  with  this  Court,  the  Board  on  March  12, 
1942,  stated  its  Findings  of  Fact,  Conclusions  of 
Law,  and  Order,  directed  to  respondent  Schaefer- 
Hitchcock  Company,  and  its  officers,  agents,  suc- 
cessors and  assigns,  and  that  the  Order  set  forth 
in  paragraph  (2)  of  said  Petition  is  the  order  which 
was  made  by  the  Board  on  March  12,  1942,  in  said 
matter. 
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Respondent  denies  that  the  Board  duly  stated 
said  findings  of  fact  or  conclusions  of  law  or  order 
for  the  reasons  hereinafter  set  forth  and  alleged. 
Denies  that  the  Board's  findings  of  fact  are  fully 
supported  by  substantial  evidence  or  are  supported 
by  evidence,  and  denies  that  the  Board's  Order  is 
wholly  valid  and  proper  under  the  Act,  or  is  valid 
or  proper  in  any  respect. 

(3)  Respondent  admits  that  on  March  12,  1942, 
the  Board's  decision  and  order  was  served  upon  re- 
spondent as  alleged  in  paragraph  (3)  of  the  Peti- 
tion. 

Further  answering-  said  Petition,  and  as  cause 
why  the  Petition  should  not  be  granted  and  the  en- 
forcement thereof  denied,  and  why  said  Order 
should  be  set  aside  respondent  alleges : 

(1)  That  the  said  Order  of  the  National  Labor 
Relations  Board  as  set  forth  and  contained  in  para- 
graph (2)  of  said  Petition  is  wholly  invalid  and 
improper  under  the  Act,  and  is  contrary  to  law  in 
that  said  Order  is  based  on  findings  of  fact  which 
were  not  supported  by  substantial  evidence. 

(2)  That  the  evidence  is  insufficient  to  support 
the  findings  of  fact  set  forth  in  respondent's  Excep- 
tions to  Proposed  Findings  of  Fact.  Proposed  Con- 
clusions of  Law,  and  Proposed  Order,  filed  with  the 
Board  and  made  a  part  of  the  record  in  this  pro- 
ceeding, which  Exceptions  are  hereby  referred  to 
and  made  a  part  hereof  as  fully  as  if  set  forth 
herein  at  length. 
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(3)     That  the  evidence  is  insufficient  to  support 
or  justify  the  conclusions  of  law  set  forth  and  con- 
tained   in    respondent's    Exceptions    to    Proposed 
Findings   of   Fact,   Proposed   Conclusions   of   Law 
and  Proposed  Order  referred  to  in  paragraph  (2) 
hereof. 

(4)  That  the  evidence  is  insufficient  to  support 
or  justify  those  portions  of  said  Order  of  the  Na- 
tional Labor  Relations  Board  set  forth  and  con- 
tained in  respondent's  Exceptions  to  Proposed 
Findings  of  Fact,  Proposed  Conclusions  of  Law, 
and  Proposed  Order  referred  to  in  paragraph  (2) 
hereof. 

(5)  That  the  evidence  is  insufficient  to  support 
any  finding  or  conclusion  of  the  National  Labor 
Relations  Board  finding,  holding  or  deciding  that 
respondent  interfered  with,  restrained  or  coerced 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act,  or  that  respondent, 
by  discharging  Clifford  Damschen,  discriminated  in 
regard  to  the  hire  and  tenure  of  the  employment,  or 
interfered  with,  restrained  or  coerced  its  employees 
in  the  exercise  of  the  rights  guaranteed  in  Section 
7  of  the  Act,  or  in  any  way  violated  the  provisions 
of  the  National  Labor  Relations  Law,  and  any  such 
finding  oi  conclusion  is  contrary  to  law. 

(6)  That  the  findings  of  fact,  conclusions  of  law 
and  order  of  the  National  Labor  Relations  Board 
made  in  this  proceeding  deny  to  respondent  and  to 
its  employees  the  freedom  of  speech  guaranteed  by 
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the  First  Amendment  to  the  Constitution  of  the 
United  States,  and  are  in  conflict  with  that  clause 
of  said  First  Amendment  which  provides  that  Con- 
gress shall  make  no  law  abridging  the  freedom  of 
speech  or  of  the  press. 

Wherefore,  respondent  prays  for  a  decree  of  this 
Court  that  said  Petition  for  Enforcement  of  An 
Order  of  the  National  Labor  Relations  Board  be 
dismissed  and  that  the  Order  of  the  National  Labor 
Relations  Board  set  forth  in  said  Petition  be  set 
aside  and  enforcement  thereof  denied. 

Dated  at  Coeur  d'Alene,  Idaho,  this  7th  day  of 
May,  A.  D.  1942. 

C.  F.  POTTS 

Attorney  for  Respondent, 
Residence  and  Post  Office 
Address:  Coeur  d'Alene,  Idaho 

State  of  Idaho, 

County  of  Kootenai — ss. 

C.  H.  Potts,  being"  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  is  the  attorney  for 
Schaefer-Hitchcock  Company,  the  respondent  in  the 
above  entitled  proceeding;  that  he  is  authorized  to 
and  does  make  this  verification  for  and  on  behalf 
of  said  respondent;  that  he  has  read  the  foregoing 
answer  and  has  knowledge  of  the  contents  thereof; 
and  that  the  statements  made  therein  are  true  to 
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the  best  of  his  knowledge,  information,  and  belief. 

C.  H.  POTTS 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  May,  A.  D.  1942. 

(Seal)  WILLIAM  McFARLAND 

Notary  Public  in  and  for  the  State  of  Idaho, 
residing  at  Coeur  d'Alene,  Idaho. 

My  commission  expires  July  29,  1942. 

AFFIDAVIT  OF  MAILING 

State  of  Idaho, 

County  of  Kootenai — ss. 

Mary  McCartney,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  on  the  7th  day  of  May, 
A.  D.  1942,  she  sent  by  registered  mail,  through  the 
United  States  Post  Office  in  Coeur  d'Alene,  Idaho, 
a  copy  of  the  within  Answer  to  Petition  for  En- 
forcement of  an  Order  of  the  National  Labor  Rela- 
tions BoaiTl  in  the  above  entitled  matter,  addressed 
to  Mr.  Ernest  A.  Gross,  Associate  General  Counsel, 
National  Labor  Relations  Board,  Shoreham  Build- 
ing, Washington,  C.  D.}  and  that  postage  and  regis- 
try fees  were  paid  and  a  return  receipt  was  re- 
quested. 

That  at  the  time  said  copy  was  sent  there  was  a 
regular  communication  by  mail  between  Coeur 
d'Alene,  Idaho,  where  affiant  resides,  and  Washing- 
ton, D.  G,  and  that  affiant  made  such  service  at  the 
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request  of  C.  H.  Potts,  attorney  for  respondent. 

mary  McCartney 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  May,  A.  D.  1942. 

(Seal)  C.  H.  POTTS 

Notary  Public  in  and  for  the  State  of  Idaho, 
residing  at  Coeur  d'Alene,  Idaho. 

[Endorsed]  :  Filed  May  11, 1942.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  Board  and  Cause.] 

REPORTER'S  TRANSCRIPT 

City  Hall, 

Priest  River,  Idaho, 
September  15,  1941. 
The  above-entitled  matter  came  on  for  hearing  at 
ten  o'clock  a.m.,  pursuant  to  notice,  as  follows: 

Before:     P.  H.  McNally,  Trial  Examiner. 

Appearances : 

Charles  M.  Brooks,  Esq.,  407  U.  S.  Court  House, 
Seattle,  Washington,  appearing  for  National  Labor 
Relations  Board,  Nineteenth  Region. 

C.  H.  Potts,  Esq.,  Coeur  d'Alene,  Idaho,  appear- 
ing for  Schaefer-Hitchcock  Company. 

Charles  A.  Paddock,  Esq.,  737  East  34th  Street, 
Spokane,  Washington,  appearing  for  the  United 
Brotherhood  of  Carpenters  and  Joiners  of  America, 
affiliated  with  A  F  of  L.  [1*] 


[*Page    numbering    appearing    at    top    of    page    of    original    Reporter's 
Transcript.] 
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Proceedings 

Trial  Examiner  McNally:  Are  you  ready,  gentle- 
men ? 

Mr.  Brooks:  Yes. 

Mr.  Potts:  Yes,  we  are  ready. 

Trial  Examiner  McNally:  The  hearing  will  come 
to  order.  Please  do  not  smoke  in  the  hearing  room. 
We  will  have  recesses  from  time  to  time  so  that 
anyone  who  desires  to  smoke  may  step  outside  and 
do  so.  This  is  a  formal  hearing  before  the  National 
Labor  Relations  Board  in  the  matter  of  the 
Sehaefer-Hitchcock  Company  and  Lumber  and  Saw- 
mill Workers  Union  Local  2614,  chartered  by  the 
United  Brotherhood  of  Carpenters  and  Joiners  of 
America,  affiliated  with  the  American  Federation 
of  Labor,  being  case  No.  XIX-C-896.  The  trial  ex- 
aminer appearing  for  the  National  Labor  Rela- 
tions Board  is  P.  H.  McNally.  Counsel  will  please 
state  their  appearances  for  the  record. 

Mr.  Brooks:  Charles  M.  Brooks,  appearing  for 
the  National  Labor  Relations  Board. 

Mr.  Potts:  C.  H.  Potts,  appearing  for  the  re- 
spondent, Sehaefer-Hitchcock  Company,  post  office 
address,  Coeur  d'Alene,  Idaho. 

Mr.  Paddock :  Charles  A.  Paddock,  for  the  United 
Brotherhood  of  Carpenters  &  Joiners  of  America, 
affiliated  with  the  A  F  of  L. 

Trial  Examiner  McNally:  I  wish  to  inform  all 
parties  [4]  that  the  official  reporter  makes  the  only 
official   transcript    of   these   proceedings.    Citations 
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in  briefs  or  arguments  based  upon  the  record  di- 
rected to  the  trial  examiner  or  to  the  Board,  must 
cite  the  official  transcript  in  all  references  to  the 
record.  The  Board  will  not  certify  any  transcript 
other  than  the  official  transcript  for  use  in  any 
court  litigation. 

It  may  become  necessary  to  make  corrections  in 
the  record  during  the  hearing,  and  if  so,  the  party 
desiring  the  correction  will  submit  the  suggested 
correction  to  the  other  party  or  parties  in  writing. 
When  this  has  received  the  written  approval  of  the 
other  parties  it  will  be  submitted  to  the  trial  ex- 
aminer. In  event  the  parties  are  unable  to  agree 
upon  proposed  corrections,  the  trial  examiner  will 
then  consider  motions  to  correct  the  record,  or  may, 
upon  his  own  motion,  order  certain  corrections  in 
the  transcript,  If  the  parties  have  been  unable  to 
agree  upon  such  corrections  before  the  close  of  the 
hearing  but  have  entered  into  a  stipulation  con- 
cerning such  matters  after  the  close  of  the  hearing 
but  prior  to  the  receipt  of  the  intermediate  report, 
such  stipulations  or  motions  with  respect  to  cor- 
rections in  the  transcript  or  record  should  be  ad- 
dressed to  the  trial  examiner  in  care  of  the  chief 
trial  examiner  in  Washington.  After  receipt  of  the 
intermediate  report  all  such  communications  should 
be  directed  to  the  Board  itself,  [5]  inasmuch  as  the 
trial  examiner's  connection  with  the  case  ceases 
upon  the  filing  of  his  intermediate  report  with  the 
regional  director,  at  which  time  the  Board  trans- 
fers the  case  to  itself. 
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This  is  a  formal  hearing,  and  I  request  that  you 
maintain  the  decorum  that  accompanies  judicial 
proceedings. 

( loncise  statements  of  the  reasons  for  motions  or 
objections  will  be  permitted.  Arguments  with  re- 
specl  to  the  same  will  not  ordinarily  appear  in  the 
record  or  the  official  transcript.  If  counsel  desire  to 
argue  objections,  they  will  please  so  indicate  to  the 
trial  examiner,  who  may,  if  he  deems  argument  nec- 
essary, go  "off  the  record"  for  the  purpose  of 
hearing  such  argument.  It  is  to  be  understood  that 
the  official  reporter  takes  everything  that  is  said 
during  the  hearing  by  counsel,  by  witnesses  and  the 
trial  examiner  unless  the  trial  examiner  orders  an 
"off  the  record"  discussion.  All  requests  from 
counsel  to  go  off  the  record  are  to  be  directed  to  the 
trial  examiner  and  not  to  the  official  reporter. 

The  trial  examiner  will  allow  an  automatic  ex- 
ception to  all  adverse  rulings  during  the  course  of 
the  hearing,  and  upon  appropriate  order  an  objec- 
tion and  exception  will  be  permitted  to  stand  to  an 
entire  line  of  questioning. 

Four  copies  of  all  pleadings  admitted  during  the 
hearing  are  to  be  filed  with  the  trial  examiner.  [6] 

At  the  close  of  the  hearing  the  parties  may,  if  they 
so  desire,  argue  orally  before  the  trial  examiner. 
Similarly,  they  may  file  briefs  with  the  trial  ex- 
aminer within  fifteen  days  from  the  close  of  the 
hearing.  Such  briefs  shall  be  directed  to  the  trial 
examiner  in  care  of  the  chief  trial  examiner  in 
Washington. 
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I  make  this  announcement  at  this  time  in  order 
that  the  parties  may  plan  their  ease  and  schedule 
accordingly. 

You  may  proceed,  Mr.  Brooks. 

Mr.  Brooks:  Mr.  Examiner,  at  this  time  I  re- 
quest the  reporter  to  mark  certain  papers  contained 
in  this  folder,  which  are  the  formal  papers  and 
pleadings  thus  far  filed  in  this  proceeding.  I  would 
request  that  this  be  marked  as  Board's  Exhibit  1 
and  subdivided  as  follows:  1-A,  a  charge  of  the 
Lumber  and  Sawmill  Workers  Union,  Local  2614; 
1-B,  the  complaint,  notice  of  hearing  and  instruc- 
tions relative  to  duplicate  exhibits,  all  issued  by  the 
regional  director  for  the  19th  Region;  1-C,  the  affi- 
davit as  to  service  of  the  charge,  complaint,  notice 
of  hearing  and  rules  and  regulations,  Series  2,  as 
Amended;  1-D,  the  answer  filed  by  respondent 
Schaefer-Hitchcock  Company;  1-E,  the  proof  of 
service  of  the  answer;  1-F,  a  certified  copy  of  the 
order  designating  P.  H.  McNally  to  act  as  trial 
examiner  in  this  case. 

I  offer  Board's  Exhibit  1  as  indicated  into  evi- 
dence, [7]  and  have  here  a  duplicate  of  each  of  the 
exhibits  described. 

(File    referred   to   was   marked   as   Board's 
Exhibit  1,  A  to  F,  inclusive,  for  identification.) 

Trial  Examiner  McNally:  Any  objection? 
Mr.  Potts :  No. 

Trial  Examiner  McNally:  Board's  Exhibits  1-A 
to  1-F  will  be  received. 
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I  File  heretofore  marked  for  identification  as 
Board's  Exhibit  1,  A  to  F,  received  in  evi- 
dence.) 

Mr.  Brooks:  May  we  be  off  the  record? 

Trial  Examiner  McNally:  Off  the  record. 

(Whereupon  there  was  some  discussion  off  the 
record.) 

Mr.  Brooks:  I  now  request  the  reporter  to  mark 
this  document  entitled  ''Stipulation"  as  Board's 
Exhibit  2,  and  will  at  this  time  offer  Board's  Ex- 
hibit 2  into  evidence  with  the  request  that  we  may 
be  permitted  to  withdraw  it  after  it  is  in  the  office 
of  the  reporter  in  Seattle  for  the  privilege  of  mak- 
ing additional  copies  in  the  office  of  the  Board  in 
Seattle. 

Trial  Examiner  McNally:  Off  the  record. 

(Whereupon  there  was  some  discussion  off  the 
record.) 

Trial  Examiner  McNally:  Is  there  any  objection 
to  the  offer  of  Board's  Exhibit  2  for  identification? 

Mr.  Potts:  We  have  no  objection. 

Trial  Examiner  McNally:  Board's  Exhibit  No.  2 
will  be  received. 

(Document  referred  to  was  marked  as 
Board's  Exhibit  No.  2  for  identification  and 
received  in  evidence.)  [8] 
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BOARD  EXHIBIT  No.  2 
[Title  of  Board  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
Schaefer-Hitchcock  Company,  through  its  attorney, 
C.  H.  Potty,  and  Charles  M.  Brooks,  Regional  At- 
torney for  the  National  Labor  Relations  Board, 
j  9th  Region,  that  the  following  facts  may  be  re- 
ceived in  evidence  in  the  within  case,  and  given  the 
same  effect  as  if  they  were  testified  to  he  compe- 
tent witnesses;  it  is  further  agreed  that  neither 
party  is  precluded  from  offering  additional  evidence 
concerning  the  business  of  respondent  in  this  case: 

(1)  Schaefer-Hitchcock  Company,  respondent 
herein  is,  and  at  all  times  since  1930  has  been,  a  cor- 
poration incorporated  and  existing  under  the  laws 
of  the  State  of  Idaho,  with  its  principal  office  at 
Sandpoint,  Idaho.  Respondent  is  engaged  princi- 
pally in  the  business  of  manufacturing  and  process- 
ing poles.  In  the  conduct  of  its  business,  respondent 
owns  and  operates  manufacturing  and  processing 
plants  at  Priest  River,  Bovill  and  Sandpoint,  Idaho 
and  at  Miimeapolis,  Minnesota. 

(2)  In  the  conduct  and  operation  of  its  Priest 
River  plant,  respondent  uses  annually  approximate- 
ly 21,680  poles,  and  approximately  105,800  gallons 
of  creosote.  All  of  said  creosote  is  purchased  and 
shipped  from  points  outside  the  State  of  Idaho 
to  the  Priest  River  plant.  Approximately  ten  per 
cent  (10%)  of  said  poles  are  purchased  and  shipped 


64  N.  L.  R.  B.  vs. 

from  points  outside  the  State  of  Idaho  to  the  Priest 
River  plant.  Approximately  30,000  poles  are  an- 
nually handled  or  processed  at  respondent's  Priest 
River  plant,  of  which  amount  approximately  eighty- 
live  per  cent  (85%)  is  sold  and  shipped  to  points 
oin side  the  State  of  Idaho  from  respondent's  Priest 
River  plant.  The  approximate  value  of  the  poles 
sold  at  the  Priest  River  plant  annually  is  $148,- 
000.00. 

(3)  The  number  of  employees  at  respondent's 
Priest  River  plant  varies  from  twenty  (20)  to 
seventy  (70).  There  are  presently  employed  at  said 
Priest  River  plant  fifty-five  (55)  employees. 

(4)  Lumber  and  Sawmill  Workers  Union,  Local 
2614,  chartered  by  the  United  Brotherhood  of  Car- 
penters and  Joiners  of  America,  affiliated  with  the 
American  Federation  of  Labor,  is  a  labor  organiza- 
tion within  the  meaning  of  Section  2,  Subsection 
(5)  of  the  National  Labor  Relations  Act. 

Dated  at  Priest  River,  Idaho  this  15th  day  of 
September,  1941. 

SCHAEFER-HITCHCOCK    COM- 
PANY 
By:  C.  H.  POTTS, 
Attorney 
CHAS.  M.  BROOKS, 
Regional  Attorney, 
National  Labor  Relations  Board, 
19th  Region. 
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Trial  Examiner  McNally:  Is  there  any  objection 
to  the  application  of  Mr.  Brooks  to  withdraw  the 
exhibit  for  purposes  of  making  necessary  copies 
for  all  parties? 

Mr.  Potts:  No  objection. 

Trial  Examiner  McNally:  The  permission  will  be 
granted  to  Mr.  Brooks  as  requested. 

Mr.  Brooks:  Mr.  Examiner,  it  will  be  noted  that 
the  charge  which  is  in  evidence  as  Board's  Exhibit 
1-A  varies  as  to  the  caption  from  the  caption  on  the 
complaint  as  to  the  true  name  of  the  respondent. 
In  the  caption  of  the  charge  it  is  "  Schaeffer-Hitch- 
cox  Pole  Company".  I  move  at  this  time  to  amend 
the  caption  of  the  charge  to  conform  with  the  cap- 
tion as  it  appears  in  the  complaint. 

Trial  Examiner  McNally:  Any  objection? 

Mr.  Potts:  No. 

Trial  Examiner  McNally:  The  motion  will  be 
granted. 

Mr.  Brooks :  I  call  Mr.  Clifford  Damschen. 


CLIFFORD  DAMSCHEN 

a  witness  called  by  and  on  behalf  of  the  Board,  was 
duly  sworn  and  was  examined  and  testified  as  fol- 
lows : 

Direct  Examination 

Q.     (By  Mr.  Brooks)  State  your  name. 

A.     Clifford  Damschen. 

Q.     Spell  it. 
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(Testimony  of  Clifford  Damschen.) 

A.     D-a-m-s-c-h-en  (spelling).  [9] 

Q.  Arc  you  the  Clifford  Damschen  named  in  the 
complaint  in  this  matter.''  A.     I  am. 

Q.  What  is  your  mailing  address,  Mr.  Dam- 
schen P 

A.     Priest  River,  Idaho,  Route  1. 

Q.  Have  you  formerly  been  employed  by  the 
Schaefer- Hitchcock  Company,  respondent  in  this 
case  ?  A.     Yes. 

Q.  When  did  you  first  go  to  work  for  the  re- 
spondent? 

A.  I  first  went  to  work  for  them  in  the  spring 
of  1934. 

Q.  How  long  did  you  work  approximately  after 
you  went  to  work  in  the  spring  of  1934? 

A.     Approximately  a  month. 

Q.     And  what  happened  then? 

A.  I  was  laid  off  along  with  the  majority  of  the 
rest  of  the  crew. 

Q.     Was  there  a  reduction  of  the  operations? 

A.    Yes. 

Q.  Was  that  at  the  respondent's  pole  yard  here 
in  Priest  River?  A.     It  was. 

Q.  What  was  your  work  at  that  time;  that  is, 
in  1934,  until  you  were  laid  off? 

A.  Common  labor,  as  near  as  1  can  remember; 
hooking  chain,  I  believe.  [10] 

Q.  Can  you  describe  for  us  just  briefly  and 
generally  the  type  of  operations  that  are  carried 
on  at  the  pole  yard  here? 
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(Testimony  <>f  Clifford  Danischen.) 

A.  I  don't  know  just  how  to  go  about  it  to 
explain  it. 

Q.  Just  tell  us  what  the  employees  there  do  at 
the  yard  ? 

A.  Well,  they  are  driving  team  and  hooking 
chain.  Of  course  at  that  time  there  was  no  tractor, 
but  now  there  is  tractors, — driving  and  tailing 
down. 

Q.  In  the  tractor  driving  job  does  the  tractor 
hook  onto  and  grab  the  poles  with  the  chain  and 
drag  them  to  the  place  where  they  are  wanted? 

A.     It  does. 

Q.  Now,  when  did  you  next  go  back  to  work  for 
the  company  after  your  layoff  in  the  spring  of  1934 1 

A.     In  the  spring  of  1935. 

Q.  What  was  your  job  when  you  went  back  in 
the  spring  of  1935? 

A.  Odd  jobs  such  as  hooking  chain  and  working 
on  skidways. 

Q.  By  hooking  chain,  you  mean  hooking  a  chain 
onto  the  logs  or  poles,  is  that  right? 

A.     That  is  right,  for  the  teams,  yes. 

Q.     When  did  you  last  work  for  the  respondent  ? 

A.     March  19,  1941. 

Q.     What  was  your  job  at  that  time? 

A.     Driving  tractor.  [11] 

Q.     How  long  had  you  been  driving  a  tractor? 

A.    Approximately  four  years. 

Trial  Examiner  McNally :     I  understand  that  the 
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witness  worked  for  the  company  continuously  from 

tin'  Bpring  of  1935? 

Mr.  Brooks:  I  am  going  to  ask  him  that  right 
now. 

Trial  Examiner  McXally:     Proceed. 

Q.  (By  Mr.  Brooks)  Did  you,  Mr.  Damschen, 
work  for  the  respondent  company  continuously 
from  1935  until  March  19,  1941  f 

A.  There  were  short  layoffs.  I  was  dependent 
on  their  payroll  entirely. 

Q.  From  the  time  you  started  driving  tractor, 
which  you  stated  was  about  four  years  prior  to 
March  19,  1941,  were  you  laid  off  at  any  time  when 
the  pole  yard  was  operated? 

A.     Not  if  it  wras  operated  with  any  force  at  all. 

Q.  In  other  words,  if  the  pole  yard  was  handling 
poles,  did  you  work?  A.    Yes. 

Q.  Were  there  occasions  when  you  were  laid 
off  from  the  tractor  job  and  placed  on  other  jobs? 

A.    Yes. 

Q.  What  was  your  rate  of  pay  when  you  went 
to  work  for  the  respondent  in  the  spring  of  1935, 
if  you  remember? 

Mr.   Potts:     Objected   to   as  immaterial. 

Trial  Examiner  McNally:     He  may  answer.  [12] 

A.  I  would  have  to  guess  at  it  more  or  less. 
I  believe  it  was  about  forty  cents. 

Q.  What  was  your  rate  of  pay  on  March  19, 
1941  |  A.     60  cents. 

Q.     How  long  had  you  been  receiving  60  cents? 
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A.     Since  the  first  of  1941,  January  1. 

Q.  And  what  was  your  rate  of  pay  immediately 
prior  to  the  first  of  1941?  A.     55  cents. 

Q.  Mr.  Damschen,  prior  to  January  1941,  to 
your  knowledge,  had  there  been  any  union  activity 
among  the  employees  of  the  respondent  at  Priest 
River?  A.     No. 

Q.  Prior  to  January,  1941,  had  you  yourself 
engaged  in  any  kind  of  activity  on  behalf  of  a 
labor  organization? 

A.  At  that  time  not  directly  in  the  yard.  I  had 
been  talking  to  a  friend  of  mine  that  was  in  the 
organization  and  was  attempting  to  get  him  to  send 
someone  up  here,  but  I  had  not  talked  to  anyone 
in  the  yard  at  that,  time. 

Q.  When  did  you  start  talking  to  this  friend 
of  yours? 

A.     Sometime  in  January,  I  would  say. 

Q.     1941? 

A.     1941.  No,  1940.  Pardon  me,  yes,  1941. 

Q.  You  say  you  requested  this  friend  to  get 
someone  to  come  up  here?  [13] 

A.    Yes. 

Q.  What  do  you  mean?  Get  a  labor  organizer 
here?  A.     An  organizer,  yes. 

Q.  Did  anything  happen  as  a  result  of  your 
conversations  with  this  friend  of  yours? 

A.  It  did.  On  February  10  an  organizer  came 
into  Priest  River. 

Q.     Who  was  this  man? 
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A.     Ed  Belden,  from  Spokane. 

Q.     Beldon? 

A.     Belden,   B-e-1-d-e-n    (spells  it). 

Q.     And  that  was  on  February  10,  1940? 

A.    Yes. 

Q.  Was  this  man  or  friend  of  yours  that  you 
had  been  talking  to,  a  member  of  any  organization 
at  that  time,  if  you  know?  A.     Yes,  he  was. 

Q.     Where  was  he  a  member? 

A.  He  was  a  member  of  the  Newport,  Local 
2614  at  Newport,  Washington. 

Q.  And  Newport  is  about  seven  miles  from 
here,  isn't  it?  A.     Yes. 

Q.  What  happened  on  the  10th  of  February 
when  Mr.  Belden  came  in? 

A.  He  came  down  to  the  outskirts  of  the  yard 
and  inquired  [14]  for  me,  so  I  understand,  and  I 
was  pointed  out  by  a  fellow  worker,  and  he  talked 
to  me  and  said  that  he  had  understood  I  wanted 
him  to  come  up  and  wanted  to  know  if  I  could  not 
help  him  call  the  boys  together  to  hold  a  meeting 
that  night. 

Q.  Where  did  you  have  this  conversation  with 
Mr.  Belden  on  February  10? 

A.  At  the  outskirts  of  the  Schaefer-Hit.cheoek 
pole  yard. 

Q.  And  what,  if  anything,  did  you  do  that  day 
after  you  had  talked  to  Mr.  Belden? 

A.  I  went  around  and  tried  to  catch  part  of  the 
crew  or  as  many  of  the  boys  as  possible,  but  most, 
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of  them  had  gone  home.  I  talked  to  three  or  four, 
and  we  decided  that  it  was  not  enough  to  bother 
with.  So  we  agreed  that  I  would  tell  the  boys  next 
day,  and  we  would  attempt,  to  hold  a  meeting  on 
the  11th. 

Q.  And  as  I  understand,  you  talked  to  several 
of  the  employees  of  the  respondent  on  the  afternoon 
of  February  10  around  town?  A.     Yes. 

Q.  And  did  you  on  that  day  make  any  effort 
or  take  any  steps  toward  becoming  a  member  of 
Local  2614? 

A.     I  did.  I  signed  up  on  the  10th. 

Q.  Was  that  an  application  for  membership  in 
the  local?  A.     That  was.  [15] 

Q.  What,  if  anything,  happened  on  the  follow- 
ing day,  which  would  be  February  11,  with  respect 
to  your  connection  with  Mr.  Belden? 

A.  I  talked  to  several  of  the  boys  the  following 
day  and  told  them  there  would  be  a  meeting  at  7 
o'clock  that  night   in  Wright's  hall. 

Q.     Wright's?  A.     Wright's  hall. 

Q.  And  that  is  located  in  the  town  of  Priest 
River  ?  A.    Yes. 

Q.     Was  there  a  meeting  that  night? 

A.     There  was. 

Q.    Were  you  present?  A.    Yes. 

Q.  After  this  meeting  of  February  11  did  you 
continue  to  talk  to  the  employees  about  unions 
and  labor  organizations?  A.     Yes,  I  did. 

Q.     Did  you  just  talk  to  a  few  of  them  or  was 
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thai  general!  Did  you  talk  to  a  number  of  them? 

A.  Not  the  entire  crew,  of  course;  the  majority 
of  them. 

Q.     You  say  you  talked  to  the  majority  of  them'? 

A.    Yes. 

Q.  I  would  like  to  direct  your  attention  to  Feb- 
ruary 15,  1941.  Were  you  invited  on  that  day  to 
attend  a  meeting  of  the  employees  of  the  respon- 
dent ?  [16]  A.     I  was. 

Q.     Who   invited   you?  A.     Con   Wear. 

Q.     Con  Wear?  A.    Yes. 

Q.     That  is  spelled  "W-e-a-r"? 

A.     I  think  so. 

Q.     Who  is  and  who  was  Con  Wear  at  that  time  ? 

A.     He  was  what  I  call  the  straw  boss. 

Q.  What  did  he  do?  He  worked  at  the  pole- 
yard,  I  presume? 

A.     He  worked  at  the  pole  yard,  yes. 

Q.     What  did  he  do  at  the  pole  yard? 

A.     Mostly  going  around  directing  the  crew. 

Q.     Did  he  ever  give  you  orders?  A.    Yes. 

Q.  Who  at  that  time,  in  February,  1941,  was 
in  charge  of  the  yard,  the  entire  yard? 

A.     Pat  Conlee. 

Q.     Pat  Conlee   (spells  it)  f  A.     Yes. 

Q.  Were  there  any  occasions  to  your  know- 
ledge when  Pat  Conlee  was  away  from  the  yard 
for  a  day  or  more?  A.     Yes. 

Q.     Who,  if  anyone,  replaced  him? 

A.     Con  Wear.   [17] 
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Q.  Where  did  Con  Wear  speak  to  you  on  Feb- 
ruary 15  with  reference  to  this  meeting1? 

A.     On  the  main  street  in  Priest  River. 

Q.     Was  there  anyone  else  present  ?  A.     No. 

Q.  Tell  what  Wear  said  to  you  and  what  you 
said  to  him  on  that  occasion? 

A.  He  came  up  to  me  and  said,  "Clif,  we  arc 
going'  to  have  a  little  meeting  at  the  Peterson  Hotel 
at  4  o'clock."  He  said,  "And  I  would  like  to  have 
you  attend.  We  are  going  to  discuss  this  union 
thing  and  decide  whether  to  join  a  union  or  not." 
I  asked  him  who  was  going  to  be  there  to  represent 
the  union  and  he  said  this  wasn't  going  to  be  that 
kind  of  a  meeting;  it  was  just  going  to  be  a  friendly 
chat  among  the  workers  to  see  what  they  thought 
about  unions.  I  told  him  I  did  not  believe  that 
would  be  a  very  appropriate  meeting  without  some- 
one to  discuss  the  union,  because  none  of  the  boys 
really  knew  what  a  union  was,  and  he  said  that, — 
I  suggested  having  an  organizer  there  to  tell  what 
the  union  was,  and  that  we  would  have  one  up  in 
a  few  days  and  he  could  get  him  to  testify  for  us. 
And  he  said,  "Well,  you  can  have  your  union  men 
if  you  want  them,  but  this  is  just  going  to  be  a 
friendly  chat  among  the  workers." 

Q.  Did  you  have  reference  to  any  particular 
individual  when  you  stated  to  Mr.  Wear  that  you 
were  going  to  have  an  [18]  organizer  up  in  a  few 
days?  A.     Yes,  I  did. 

Q.     Who  was  that?  A.     Ed  Belden. 
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Q.  Did  you  attend  that,  meeting  at  the  Peterson 
Hotel  on  February  15?  A.     I  did. 

Q.  Were  there  other  employees  of  the  respon- 
dent  present?  A.     Yes,   there   were. 

Q.  Can  you  tell  us  approximately  how  many 
were  present?  A.     Approximately  21. 

Q.  Do  you  know  how  many  approximately  were 
working  at  the  yard  at  that  time? 

A.     I  would  say  approximately  26. 

Q.  Tell  us  what  happened  at  that  meeting,  Mr. 
Damschen?  What  was  said? 

A.  Well,  while  we  were  waiting  for  a  majority 
of  the  crew  to  arrive  it  was  more  of  a  general  visit, 
and  then  as  I  remember  it  Ed  Gillespie  said,  "Well, 
let's  get  this  thing  over  with  and  find  out  what  we 
are  going  to  do."  As  I  remember  then,  I  asked  this 
Ed  Gillespie  who  was  going  to  do  the  talking,  and 
Con  Wear  said,  "Well,  our  foreman,  Mr.  Conlee, 
is  here  with  us.  He  has  had  some  good  experience 
with  unions  back  east,  and  I  believe  he  can  tell  us 
a  whole  lot  about  them."  [19] 

Q.  Let  me  interrupt  a  moment.  Was  this  Con 
Wear  that  you  have  mentioned  the  same  man  that 
invited  you  and  the  man  whom  you  identify  as  the 
straw  boss?  A.     It  was. 

Q.  And  is  Mr.  Conlee,  to  whom  Mr.  Wear  re- 
ferred, the  Pat  Conlee  who  is  the  general  foreman 
in  charge  of  the  pole  yard?  A.     Yes. 

Q.  Can  you  tell  us  what  was  said  after  Mr.  Wear 
made  that  statement,  about  Mr.  Conlee? 
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A.  Mr.  Conlee  started  to  speak.  He  said,  "Boys, 
as  far  as  I  can  see,  everything  has  been  going  rosy 
in  the  yard.  I  thought  we  were  getting  along  swell. 
And  I  believe  if  any  of  yon  fellows  have  any 
troubles  to  be  settled  you  could  come  to  me,  and 
if  I  can't  do  anything  for  you,  I  will  go  higher." 
He  said,  "I  have  had  experience  with  unions  back 
east."  He  said,  "They  went  out  on  strike  and  lost 
much  more  than  they  gained  by  their  strike."  He 
said,  "They  can  call  you  out  on  strike  any  time 
they  want  to  and  tax  you  on  your  dues."  And  I 
interrupted  him  there  and  said  I  understood  that 
men  in  the  local  had  the  right  to  vote  as  to  whether 
they  were  taxed  or  went  out  on  strike.  And  he  said, 
"Yes,  but  they  tell  you  how  to  vote."  Then  I  sug- 
gested that  there  was  several  who  did  not  under- 
stand what  the  imion  was  and  we  should  have  an 
organizer  or  someone  there  to  defend  the  union 
and  [20]  make  it  a  two-sided  discussion.  Pat  said, 
"That  would  not  be  a  two-sided  discussion.  Them 
fellows  have  answers  for  every  question  you  ask. 
They  can  paint  some  beautiful  pictures,  but  I  never 
seen  one  developed." 

Q.  Was  that  last  statement  that  you  made  the 
statement  that,  Mr.  Pat  Conlee  made  to  you  in 
reply  to  your  statement  to  him  %  A.     Pardon  ? 

Mr.  Brooks:     Read  my  question. 

(Question  read). 

A.     (Witness  pauses.) 

Q.     I  will  reframe  my  question.  You  apparently 
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don't  understand  it.  This  conversation  that  you 
just  related  where  you  talked  about  organizers 
painting  a  picture  and  so  forth  was  the  conversa- 
tion that  occurred  between  you  and  Mr.  Pat  Conlee 
at  that  meeting?  A.     Yes. 

Q.  Go  ahead  and  tell  us  what  else  happened 
after  you  had  this  exchange  of  remarks'? 

A.  I  went  on  to  tell  the  fellows  I  thought  there 
was  several  that  really  were  not  satisfied  with 
wages  and  working  conditions,  and  I  informed  them, 
— also  mentioned  my  own  wages.  Pat  Conlee  asked 
me  where  they  paid  any  more  for  my  type  of  work, 
and  I  told  him  at  the  Newport  yard  or  most  any 
place  that,  they  used  tractors.  [21] 

Q.  Now,  was  anything  said  at  that  meeting  with 
reference  to  the  possibility  or  probability  of  a  union 
organizer  being  in  the  town  of  Priest  River  some- 
time in  the  future? 

A.  Yes,  I  mentioned  the  fact  that  Ed  Belden 
would  be  in  the  following  Wednesday. 

Q.  Did  you  make  any  suggestion  of  any  kind 
with  reference  to  that? 

A.  I  believe  I  related  that  he  would  be  in  and 
we  could  have  a  two-sided  meeting. 

Q.  And  that  was  the  time  you  were  for  the 
two-sided  meeting?  A.     Yes. 

Q.     Was  fnere  any  vote  taken  at  that  meeting? 

A.     There  was  not. 

Q.     Was  any  vote  suggested?  A.     Yes. 

Q.  What  happened  with  respect  to  that  sug- 
gestion ? 
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A.  One  of  the  workers  suggested  taking  a  vote 
and  getting  it  over  with,  and  I  said  we  could  not 
vote  intelligently  unless  we  heard  both  sides  of  the 
storey.  So  the  meeting  broke  up  without  a  vote. 

Q.  Do  you  recall  anything  else  that,  was  said 
after  that  meeting  with  reference  to  this  union 
question  ? 

A.     George  Cronkright  gave  a  short  talk. 

Q.  Let's  identify  him.  Is  that  Cronkright 
C-r-o-n-k-r-i-g-h-t?  [22] 

A.     I  believe  that  is  right. 

Q.  George  Cronkright.  Tell  us  who  he  was  at 
that  time? 

A.  As  far  as  I  know  he  was  checker  in  the 
yard,  pole  checker. 

Q.  Go  ahead  and  tell  us  what  Mr.  Cronkright 
said  ? 

A.  He  told  us  about  the  recently  purchased 
Bovill  yard  at  Bovill,  Idaho,  that  they  had  had 
a  union  there  when  the  Schaefar-Hitchcock  Com- 
pany bought  the  place,  and  he  expressed  the  opinion 
that  they  were  very  glad  to  go  ahead  with  the  new 
company  without  a  union. 

Q.     Who?  The  employees? 

A.     The  employees  at  the  yard  at  Bovill. 

Q.  Did  Cronkright  state  whether  or  not  he  had 
been  to  the  Bovill  yard? 

A.  I  don't  know  as  he  did  at  this  particular 
meeting. 

Q.     How  do  you  spell  Bovill?  B-o-v-i-1-1   (spell- 
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ing)  ?  I  believe  that  is  correct.  That  is  a  town  in 

Idaho  I  A.     Yes. 

Q.  After  this  meeting  of  February  15,  1941, 
about  which  you  have  been  telling  us,  did  you 
continue  to  talk  to  the  employees  of  respondent, 
at  the  pole  yard A.     I  did. 

Q.    about   unions'?  A.     I  did. 

Q.  Do  you  recall  having  a  conversation  with 
Con  Wear  some  [23]  few  days  after  this  February 
15  meeting  at  which  time  unions  were  mentioned? 

A.    Yes. 

Q.     Where  did  that  occur? 

A.     At  the  Peterson  Beer  Parlor. 

Q.     Who  was  present? 

A.  It  was  (1on  Wear,  John  Cronkright,  Fay 
Dempsey  and  myself. 

Q.  Is  this  John  Cronkright  related  to  George 
Cronkright?  A.     He  is  George's  son. 

Q.  First,  can  you  tell  me  about  how  long  after 
the  February  15  meeting  this  occurred? 

A.    Approximately  a  week. 

Q.  Tell  us  what  the  conversation  was  at  that 
time? 

A.  I  don't  remember  just  how  it  was  brought 
up,  but  Con  Wear  brought  up  the  union  discussion, 
and  he  said  we  had  been  getting  along  pretty  well 
and  he  hated  to  see  a  union  come  in  and  break  us 
up.  Then  I  told  him  I  had  not  been  satisfied  with 
my  wages  for  sometime,  and  he  said,  "Well,  I  be- 
lieve we  can  straighten  things  out  without  a  union.,, 
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Q.     Was  that  about  all  the  conversation? 

A.     That  is  about  all  I  remember. 

Q.  Directing  your  attention  now  to  March  19, 
1941,  you  have  stated  that  that  is  the  last  day  you 
worked  there  for  the  respondent.  Will  you  tell  us 
what  happened  on  that  date  with  reference  to  your 
employment  with  the  company?  [24] 

A.  Yes,  it  was  payday  at  the  yard,  and  I  went 
in  to  get  my  check,  and  when  I  stepped  in  I  was 
handed  two  checks,  one  paying  me  for  two  weeks 
or  up  until  the  15th;  and  I  was  handed  a  second 
check  paying  me  up  until  and  including  the  19th, 
up  until  4  o'clock  the  19th.  It  was  handed  to  me 
by  Pat  Conlee.  And  he  said,  "That  will  be  all  for 
you,  Clif."  I  stepped  out  the  door.  I  did  not  know 
just  what  it  was  all  about.  But  I  turned  around 
and  walked  back  in  and  asked  him,  'Do  you  mean 
you  don't  want  me  to  come  back  tomorrow?"  He 
said,  "That  is  right.  We  are  cutting  down  the 
force.  We  w7on't  be  needing  you  any  more." 

Q.  You  have  stated  that  you  have  been  laid 
off  on  other  occasions  when  the  yard  ceased  operat- 
ing for  a  while.  On  those  occasions  did  you  get  paid 
right  up  to  the  minute  that  you  were  handed  your 
check?  A.     No,  I  never  did. 

Q.  Well,  what  happened  with  respect  to  the 
balance  that  was  due  you?  How  did  you  get  your 
check? 

A.     It  was  either  carried  over  until  the  regular 
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payday,   or  we  would   get   a   time   slip   and   go   to 

Sandpoint  to  get  our  money. 

Q.  The  offices  of  the  company  where  Mr. 
Schaefer  and  Mr.  Hitchcock  are  located  are  in  the 
town  of  Sandpoint,  Idaho,  is  that  right? 

A.     Yes. 

Q.  And  that  is  where  you  would  go  to  get  your 
checks?  [25]  A.     Yes. 

Q.  How  far  is  Sandpoint  from  Priest  River, 
approximately?  A.     About  thirty  miles. 

Q.  Did  Mr.  Coulee  give  you  any  reason  for 
telling  you  that  you  were  through,  except  that  they 
were  cutting  down  on  the  force  ?  A.     No. 

Q.     You  were  driving  a  tractor  at  that  time? 

A.     Yes. 

Q.  How  many  tractors  were  operating  at,  the 
pole  yard?  A.     Three. 

Q.  Who  were  the  other  employees  operating 
these  tractors  besides  yourself? 

A.  At  that  time  it  was  Fay  Dempsey  and  Clyde 
Wear. 

Q.  Were  you  operating  a  tractor  for  the  com- 
pany  before   Fay   Dempsey?  A.     Yes. 

Q.  I  believe  you  stated  you  had  been  running 
a  tractor  about  four  years?  A.    Yes. 

Q.  Do  you  know  how  long  Fay  Dempsey  had 
been  running  a  tractor  there? 

A.     I  would  say  two  and  a  half  years  off  and  on. 

Q.     The  other  man  was  Clyde  Wear? 

A.     Yes.  [26] 
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Q.     Is  Clyde  Wear  any  relation  to  Con  Wear? 

A.    Yes,  he  is  a  brother. 

Q.  How  long  had  Con  Wear, — I  mean  Clyde 
Wear  been  operating  a  tractor  at  that  time,  that 
is,  March  19 1 

A.     Approximately  a  week. 

Q.  Do  you  know  whether  or  not  either  Fay 
Dempsey  or  Clyde  Wear  were  laid  off  at  that  time 
or  discharged?  A.     They  were  not. 

Q.  Have  you  ever  before  during  the  four  years 
you  operated  the  tractor  been  taken  off  the  tractor 
if  even  one  tractor  was  running? 

A.     I  recall  once  that  I  was  taken  off  for  a  week. 

Q.     And  were  you  laid  off  or  put  on  another  job? 

A.     I  was  put  on  another  job. 

Q.     What  was  the  other  job? 

A.     Driving  a  team. 

Q.     And  that  continued  for  about  a  week? 

A.    Yes. 

Q.     And  then  did  you  go  back  on  the  tractor? 

A.    Yes. 

Q.  What  type  of  jobs  around  the  pole  yard 
have  you  not  done,  Mr.  Damschen,  in  your  ex- 
perience with  this  company? 

A.     I  have  not  loaded  poles  or  fired  boiler. 

Q.     Have  you  done  all  the  other  jobs? 

A.  I  have  not  run  the  loader  or  puncturing  ma- 
chine or  [27]  turning  lathe. 

Q.  What  are  the  different  jobs  that  you  have 
done  besides  driving  a  tractor  and  driving  a  team? 


82  N.  L.  B.  B.  vs. 

(Testimony  of  Clifford  Damschen.) 

A.     I  have  tailed  down. 

Q.     What   is  that? 

A.  That  is  roll  poles  off  the  track  onto  the  skid- 
ways.  I  have  sawed  at  the  crosscut  saw.  I  have 
worked  on  the  vats.  I  have  hooked  chain.  I  have 
decked  poles. 

Q.     What  does  decked  poles  mean  ? 

A.  That  is  piling  poles  up  into  piles.  And  I 
have  worked  with  the  decking  crew  when  others 
were  decking  poles,  and  I  have  drove  a  tractor. 

Q.  And  you  have  already  told  us  you  have  driven 
team  ?  A.     Yes ;  that  is  about  all. 

Q.  Do  you  know  whether  or  not  there  were  any 
employees  continued  in  the  employ  of  the  company 
on  March  19  that  had  been  working  for  the  com- 
pany a  shorter  time  than  you?  A.    Yes. 

Q.     Can  you  name  any  of  them  ? 

A.  Yes;  in  fact,  the  greatest  majority  of  the 
crew,  though  there  was  a  few  hired  just  previous 
to  my  layoff. 

Q.  There  were  a  few  hired  just  prior  to  your 
layoff  1  A.    Yes. 

Q.    Who  were  those  persons?  [28] 

A.     Joe  Crane,  Jack  Guptil. 

Q.  G-u-p-t-i-1  (spells  it)  ?  Is  that  the  way  to 
spell  his  name? 

A.     I  think  so.  And  Jens  Knutson. 

Q.     That  is  Jens  K-n-n-t-s-o-n  (spells  it)  ? 

A.     Yes.  And  John  Ferguson. 

Trial  Examiner  McNally:     Ferguson? 
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The  Witness:     Ferguson. 

A.     That  is  all  I  can  recall  from  memory. 

Q.  Do  you  know  whether  or  not  Joe  Crane  con- 
tinued to  work  after  you  were  dismissed  on  the 
19th  ?  A.     He  did. 

Q.  Do  you  know  whether  or  not  Jens  Knutson 
continued  to  work  after  your  dismissal  on  the  19th  I 

A.     He  did. 

Q.  Did,  if  you  know,  Ghiptil  continue  to  work 
after  your  dismissal  ?  A.     Yes,  he  did. 

Q.  And  did  Ferguson,  if  you  know,  continue  to 
work  after  your  dismissal  ?  A.     Yes. 

Q.  What  job  was  Joe  Crane  doing,  if  you 
know  ?  A.     Driving  team. 

Q.     What  job  was  Knutson  doing,  if  you  know  ? 

A.     He  was  helping  build  a  bridge.  [29] 

Q.     What  job  was  Guptil   doing,  if  you  know  .; 

A.  I  don't  know  exactly.  I  believe  he  was  work- 
ing on  the  skidway. 

Q.     Have  you  done  that  kind  of  work  previously  ? 

A.     Yes. 

Q.     What  kind  of  a  job  was  Ferguson  doing? 

A.     He  was  building  a  bridge. 

Q.  After  your  dismissal  on  the  19th  what,  if 
anything,  did  you  do  with  reference  to  that  ? 

A.  I  went  directly  to  Newport  that  evening  and 
contacted  the  president  of  the  union.  Local  2614. 

Q.     And  that  man's  name  was  what  ? 

A.     Clarence  Butler. 
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Q.  Did  anyone  connected  with  the  Brotherhood 
of  Carpenters  and  Joiners  or  with  the  local  or  both 
get  in  touch  with  yon  shortly  after  your  dismissal 
\'ov  the  purpose  of  assisting  yon  in  geting  rein- 
stated? A.    Yes. 

Q.     Who  I 

A.     Clarence  Butler  and  C.  A.  Paddock. 

Q.  Clarence  Butler  was  president  of  the  local 
and  Mr.  Paddock  is  the  man  at  the  table  here  (indi- 
cating Mr.  Paddock?  A.     Yes. 

Q.     When  was  that,  if  you  remember? 

A.     March  22,  1941.  [30] 

Q.     Did  they  come  to  Priest  River? 

A.    Yes. 

Q.  What,  if  anything,  did  you  and  Mr.  Butler 
and  Mr.  Paddock  do? 

A.  First  we  went  down  to  the  pole  yard  to  talk 
with  Pat  Conlee. 

Q.     Did  you  go  into  the  yard? 

A.  I  went  into  the  yard  but  I  did  not  go  with 
them  to  talk  with  Mr.  Conlee. 

Q.  But  Mr.  Butler  and  Mr.  Paddock  went  over 
for  the  purpose  of  talking  with  Conlee? 

A.    Yes. 

Q.  But  you  were  not  present  at  any  conversa- 
tion they  might,  have  had? 

A.     No. 

Q.    After  that  what  did  you  do? 

A.     From   there  we  went  to   Sandpoint  to  talk 
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with   Mr.    Schaefer   and   Mr.   Hitchcock   at    their 

Sandpoint  office. 

Q.     That  was  on  the  same  day,  March  22? 

A.     March  22,  the  same  day. 

Q.  Did  you  have  a  conference  with  Mr.  Schaefer 
and  Mr.  Hitchcock?  A.     Yes. 

Q.     Where  did  that  occur? 

A.  In  the  Schaefer-Hitchcock  office  at  Sand- 
point.  [31] 

Q.     Tell  us  who  was  present? 

A.  There  was  Mr.  Hitchcock  and  Mr.  Schaefer 
and  Mr.  Paddock  and  Mr.  Butler  and  myself. 

Q.  Relate  the  conversations  had  at  that  time  as 
far  as  you  can,  Mr.  Damschen  1 

A.  Mr.  Paddock  introduced  himself  and  carried 
most  of  the  conversation  to  start  with,  telling  them 
why  he  was  there,  recalling-  this  fact  that  I  had 
been  laid  off  and  also  reminded  them  of  the  meeting 
here  on  the  15th,  and  said  he  wanted  to  know  why 
I  was  discharged.  Mr.  Schaefer  said,  "He  was  rough 
on  the  machinery.  I  caught  him  jerking  the  tractor, 
and  I  told  Pat  to  can  him.,?  He  said,  "A  few  days 
ago  I  seen  a  man  jerking  a  team,  and  I  told  Pat  to 
can  111111.''  Then  he  asked  me,  "I  understand  you 
told  someone  you  had  not  been  satisfied  with  your 
wages  for  three  years."  I  said,  "That  is  right."  He 
said,  "By  God,  if  a  man  ain't  satisfied  there,  he 
can  quit."  I  told  Mr.  Schaefer  I  thought  there  had 
been  a  mistake  in  my  discharge  and  I  would  like  to 
go  back  to  work.  And  he  told  me, — he  said,  "I  am 
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qoI  limning  that  yard;  Pat  Conlee  is.  And  if  he 
wants  to  put  you  back  to  work,  all  right,  and  if  he 
don't,  all  right."  But  he  said,  "I  am  not  going  to 
put  you  back  on  the  tractor."  So  Mr.  Paddock 
asked  him  if  it  would  not  be  better  if  he  would  talk 
To  Mr.  Coulee,  and  I  could  talk  to  Mr.  Schaefer  that 
same  evening  and  see  what  the  results  [32]  were. 

Q.  Mr.  Schaefer  maintains  his  home  in  Priest 
River,  does  he  not  ?  A.     Yes. 

Q.  Was  anything  said  at  that  meeting  about 
raising  the  wages  I 

A.  Yes,  Mr.  Schaefer  said  something, — I  don't 
remember  just  how  he  said  it,  but  he  told  us  they 
were  raising  the  wages  five  cents  at  the  yard. 

Q.  Was  the  Bovill  yard  of  the  respondent  com- 
pany mentioned  ? 

A.  Yes,  Mr.  Schaefer  said  something  about  pur- 
chasing the  Bovill  yard,  and  he  said  it  appeared  to 
him  they  were  glad  to  go  to  work  down  there  under 
the  new  setup  without  a  union.  Paddock  told  him 
that  there  was  something  wrong  there  somewhere, 
because  he  had  received  mail  from  the  Bovill  yard 
that  there  was  something  wrong  and  wanted  some- 
one to  come  up.  Mr.  Schaefer  said,  "That  may  be 
true.  They  may  have  changed  their  mind  since  I 
heard  of  it." 

Q.  You  have  told  us  that  Mr.  Schaefer  said 
something  about  you  jerking  a  tractor.  Had  you 
ever  heard  that  accusation  before  I  A.     No. 
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Q.  Had  Mr.  Coulee  ever  told  you  your  work  was 
unsatisfactory?  A.     No. 

(<).  Had  he  ever  criticized  you  for  your  work  in 
any  way?  A.     No.  [33] 

Q.     Had  Mr.  Schaefer?  A.     No. 

Q.     Had  Mr.  Con  Wear?  A.     No. 

Q.     Had  anybody?  A.     No. 

Q.  After  the  conference  with  Mr.  Schaefer  at 
his  office  on  the  22nd  did  you  then  go  to  his  house 
that  night  as  you  had  planned  to  do? 

A.     I  did. 

Q.     That  is  at  his  house  in  Priest  River? 

A.     Yes. 

Q.     Did  you  go  into  Mr.  Schaefer 's  house? 

A.     No,  I  did  not. 

Q.     What  happened  when  you  went  to  the  door? 

A.  Mr.  Schaefer  met  me  at  the  door  and  before 
I  said  anything  he  said,  kkI  talked  with  Pat,  and 
I  can't  do  a  thing  right  now.  Maybe  a  little  later 
on  we  can  get  this  thing  straightened  out,  but  right 
now,  I  can't  do  a  thing." 

Q.     Did  Mr.  Schaefer  invite  you  in  ? 

A.     No. 

Q.  Did  you  have  any  further  conversation  other 
than  that?  A.     No. 

Q.     That  is  all  that  was  said? 

A.     That  is  all.  [34] 

Q.  Did  you  after  that  talk  with  Mr.  Schaefer 
at  his  door  get  in  touch  with  Mr.  Paddock? 

A.     Yes,  I  went  to  the  telephone  office  at  Priest 
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River  and  called  for  Paddock  at  the  Desert  Hotel 
in  Coeur  d'Alene.  I  told  him  what  Sehaefer  told,  me, 
and  Mr.  Paddock  said,  "Well,  I  guess  the  best  thing 
we  can  do  is  turn  it  over  to  the  Board."  I  agreed 
with  him,  and  so  that  was  all  that  was  said. 

Q.     Did  yon  desire  reinstatement? 

A.     Yes. 

Mi*.  Brooks:  Yon  may  have  the  witness. 

Cross  Examination 

Q.  (  By  Mr.  Potts)  During  the  years  that  you 
have  worked  at  the  Priest  River  plant  of  the 
Schaefer-Hitchcock  Company  have  you  ever  seen 
a  seniority  list  posted  anywhere  about  the  plant  or 
office  '.  A.     No,  I  have  not. 

Q.  Have  you  ever  known  of  seniority  being  in 
effect  in  that  plant? 

A.     Not  officially,  no. 

Q.     Or  any  other  way? 

A.  Well,  it  always  appeared  that  they  favored 
their  oldest  and  best  hands. 

Q.  Usually  they  favored  the  older  men,  didn't 
they  |  A.     Yes.  [35] 

Q.  There  were  other  reasons  why  they  favor 
some  particular  individual,  were  there  not,  besides 
their  age  or  capability  I  A.     I  think  so. 

Q.  For  instance,  take  this  man  Fay  Dempsey 
who  was  driving  a  tractor  on  March  19,  of  this  year 
at  the  time  yon  were  laid  off.  Do  you  know  anything 
about  Ins  physical  condition  at  that  time? 
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A.     I  think  so. 

Q.  I  low  Long  had  he  been  driving  a  tractor  on 
that  date? 

A.     Two  and  a  half  years  or  so  off  and  on. 

Q.  And  how  long  had  he  been  driving  a  tractor 
continuously  prior  to  that  date? 

A.     I  would  say  approximately  a  year. 

Q.  And  at  that  time  and  for  some  time  prior  to 
March  19,  1941,  lie  was  in  a  physical  condition  so 
that  he  could  not  do  heavy  work,  wasn't  he? 

A.     That  is  right, 

Q.  And  as  far  as  work  available  in  this  plant 
is  concerned,  about  all  he  could  do  was  drive  a 
tractor,  wasn't  it?  A.     That  is  right. 

Q.  So  you  would  say  he  was  retained  to  drive 
a  tractor  for  that  reason,  wouldn't  you? 

Mr.  Brooks:  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness  and  something  that  can't 
possiblv  be  within  the  knowledge  of  this  witness. 

[36] 

Mr.  Potts:  I  don't  think 

Trial  Examiner  McNally:  Objection  sustained. 

Q.  (13y  Mr.  Potts)  Now,  you  first  commenced 
to  work  for  the  Schaefer-Hitchcock  Company  at 
what  time?  A.     In  the  spring  of  1934. 

Q.  And  at  that  time  you  worked  there  only  a 
short  period?  A.     Yes. 

Q.  How-  long  did  you  work  altogether  during  the 
year  1934  after  that? 
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A.  I  could  not  be  very  accurate  about  that  pe- 
riod. I  would  say  approximately  a  month. 

(L).     What  were  you  doing  during  that  year? 

A.  Well,  I  was  common  laborer  more  or  less; 
hook  chain,  if  I  remember  right. 

Q.  So  that  the  greater  part  of  the  year  you 
were  doing  something  else,  other  than  working  for 
them?  A.     Yes. 

Q.  Now,  going  to  1935,  did  you  work  any  during 
that  year  at  this  plant?  A.     Yes. 

Q.     When  did  you  start  to  work? 

A.     I  believe  it  was  the  last  day  of  April,  1935. 

Q.     How  long  did  you  work  during  that  year? 

A.  Well,  I  worked  four  or  five  months  at  least, 
during  the  summer.  And  that  winter  the  majority 
of  the  crew  was  [37]  off  more  or  less  of  the  time. 

Q.     Anyhow,  you  were  off,  weren't  you? 

A.     Yes. 

Q.  J  Jut  there  was  always  some  members  of  the 
crew  retained  during  the  winter,  wasn't  there,  while 
you  were  working  there  from  the  time  you  first 
started? 

A.     Yes,  a  few  of  the  very  oldest  heads. 

(,).     The  plant  never  closed  down  entirely? 

A.     Yes,  it  did. 

Q.     At  what  time?  At  any  certain  period? 

A.  No,  no,  sir.  It  may  be  today,  and  in  a  week 
it  may  run,  and  then  it  may  be  down  a  month. 

Q.  But  when  it  is  down  are  all  the  crew  laid 
off? 
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A.  According  t<>  my  knowledge  perhaps  a  fore- 
man is  kept  on  the  payroll.  I  don't  know. 

Q.  If  there  is  any  shipping  of  poles  a  portion 
of  the  crew  is  required,  isn't  it  I  A.     Yes. 

Q.  Even  though  no  poles  are  being  brought  in 
from  the  woods?  A.     That  is  right. 

Q.  During  the  year  1935  you  also  worked  as 
coi union  laborer,  didn't  you  I  A.     Yes. 

Q.     And  what  about  1936?  [38] 

A.     More  or  less  the  same  thing. 

Q.  What  portion  of  that  year  did  you  work  at 
the  plant  f 

A.  I  cannot  tell  you  very  accurately.  I  would 
say  about  the  same  as  1935. 

Q.  Then  in  1937  is  that  when  you  started  driving 
a  truck  ? 

A.     Driving  a  tractor,  as  near  as  1  can  remember. 

Q.  A  tractor.  Was  that  when  the  tractors  were 
first  installed  or  placed  in  operation  in  the  yard? 

A.  There  was  one  installed,  but  I  did  not  go  to 
work  on  it  when  it  was  first  installed. 

Q.  How  many  tractors  were  operating  at  the 
time  you  first  commenced  driving  a  tractor? 

A.     One. 

Q.  And  when  did  you  start  your  tractor  driving 
at  the  date  you  mentioned? 

A.  I  went  to  work  the  last  of  April,  1935,  but 
as  to  the  actual  date  I  started  driving  a  tractor,  I 
don't  know. 

Q.     What  year  did  you  start  f 
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A.  in:1)?  is  as  near  as  I  can  tell.  I  would  say 
early  spring  before  the  snow  went  off. 

Q.  Did  you  drive  a  tractor  all  during  the  year 
19371  A.     I  did. 

Q.     Weren't  you  laid  off  from  time  to  time? 

A.     L  think  so,  yes. 

Q.  Do  you  know  how  many  days  you  were  laid 
off?  [39]  A.     Xo,  I  don't. 

Q.     Several,  at  leas!  i 

A.     Several  short  periods. 

Q.    And  for  periods  of  weeks  at  a  time? 

A.     I  would  not  say  weeks,  I  would  say  a  week. 

Q.  You  would  say  at  no  period  were  you  laid 
off  several  weeks  during  that  year  ? 

A.     It  could  be  possible.  I  would  not  say. 

Q.  Did  you  continue  driving  a  tractor  in  1938 
when  you  worked  ?  A.     I  did. 

Q.     How  much  of  the  year  did  you  work? 

A.  The  majority  of  the  year.  I  would  not  be  too 
accurate  on  that. 

<t).     Again  you  were  laid  off  from  time  to  time? 

A.     Yes. 

Q.  And  were  you  transferred  to  other  work 
during  that  year  at  any  time? 

A.  If  the  tractor  did  not  run  and  there  was 
other  work  to  be  done,  yes. 

Q.  Thai  is,  if  both  conditions  existed,  if  the 
tractor  did  not  nm  and  if  there  was  other  work 
available,  you  say?  A.    Yes. 
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Q.  But  there  were  limes  when  neither  condition 
existed,  weren't  there?  [40]  A.     Yes. 

Q.     And  then  you  were  laid  off  entirely? 

A.  Yes,  along  with  a  majority  of  the  rest  of  the 
crew. 

Q.  And  did  you  have  that  general  setup  during 
1939  and  1940?  Was  there  any  change  in  the  situa- 
tion? 

A.  Yes,  there  was  some  change.  I  worked  much 
steadier  in  1939  and  1940. 

Q.     Driving  a  tractor  or  otherwise? 

A.     Mostly  driving  a  tractor. 

Q.  13 ut  you  were  laid  off  for  periods  in  each 
year,  weren't  you? 

A.  The  last  two  years  very  little,  and  when  that 
happened,  they  took  in  practically  the  entire  crew. 

Q.  Were  you  driving  tractor  throughout  the 
winter  of  1940-41,  that  is,  going  back  to  the  late  fall 
of  1940  and  extending  through  the  winter  of  1941  ? 

A.     I  think  so,  yes. 

Q.  And  three  tractors  were  operating  at  that 
time,  were  they  not?  A.     Not  in  1940. 

Q.  The  last  part  of  1940  and  early  part  of  1941, 
prior  to  March  19th? 

A.     Two  tractors  more  or  less  at  that  time. 

Q.  Did  you  not  say  there  were  three  tractors 
operating  ? 

A.     At  the  time  I  left  the  yard.  [41] 

Q.  How  long  had  the  three  tractors  been  operat- 
ing? 
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A.  1  would  say, — I  really  don't  know  what  to 
say  as  to  that, — I  don't  know-. 

Q.  For  some  time,  hadn't  there, — more  than  a 
few  days  .; 

A.  It  was  off  and  on.  Do  you  remember  I  told 
Mr.  Brooks  Clyde  had  only  been  driving  a  week. 
His  tractor  was  in  the  shed  while  the  other  two 
were  driven.  80  this  one,  the  light  Fordson,  wras 
usrd  very  seldom  in  the  yard.  The  majority  of  the 
time  it  was  just  the  two  tractors  in  the  yard  at  the 
time  I  left  there. 

Q.  Which  tractor  did  you  drive?  Any  special 
one ? 

A.  Well,  as  an  average  rule,  a  special  one,  yes. 
I  was  driving  an  Allis  Chalmers  tractor,  but  there 
was  times  when  Mr.  Schaefer  bought  the  Fordson 
with  a  set  of  plows  that  he  sent  me  out  to  do  some 
plowing,  and  when  that  tractor  returned  I  skidded 
poles  a  while  with  it. 

Q.  Had  there  been  any  union  activity  or  talk 
about  a  union  coming  into  that  plant  prior  to  the 
first  day  of  January,  1941,  as  far  as  you  know? 

A.  Not  that  I  know  of;  not  that  I  know  anything 
about. 

Q.     When  did  it  first  start? 

A.    Approximately  the  first  of  February,  1941. 

Q.     And  did  you  start  it?  A.     I  did. 

Q.  Did  you  first  take  it  up  with  some  of  the 
employees  there?  [42]  A.     I  did. 
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Q.  Or  did  you  first  take  it  up  with  a  union  rep- 
resentative 1 

A.  Well,  I  first  mentioned  it  to  a  friend  of  mine 
that  was  working  in  the  Newport  yard,  to  send 
someone  up  here,  but  then  I  started  talking  to  the 
fellows  in  the  yard  before  I  talked  to  an  organizer. 

Q.  How  many  fellows  in  the  yard  did  you  talk 
to? 

A.  Up  until  the  time  I  got  signed  up  only  about 
half  a  dozen. 

Q.     And  who  were  they? 

A.  There  was  Fay  Dempsey,  Orville  Gillespie, 
Claude  and  Harry  Hustead. 

Mr.  Schaefer:  H-u-s-t-e-d. 

Q.     (By  Mr.  Potts)  Was  that  all  ! 

A.     That  was  all  I  can  think  of  right  now. 

Q.  Where  did  you  talk  to  them?  There  in  the 
yard  ?  A.     Yes. 

Q.  Then  was  any  arrangement  made  about  get- 
ting in  touch  with  the  union  representative  by  you 
and  those  men  that  you  talked  to  ? 

A.     Not  by  the  men  I  talked  to;  by  myself. 

Q.  They  had  no  part  in  the  activity  of  getting 
in  touch  with  the  union  representative? 

A.     No,  they  did  not. 

Trial  Examiner  McNally:  Is  this  a  convenient 
time  to  recess?  [43] 

Mr.  Potts :  Yes. 

Trial  Examiner  McNally:  We  will  recess  for  ten 
minutes. 


96  N.  L.  B.  B.  vs. 

(Testimony  of  Clifford  Damschen.) 

(Whereupon  a  short  recess  was  taken,  after 
which  proceedings  were  resumed  as  follows:) 

Trial  Examiner  McNally:  The  hearing  will  come 
to  order. 

(t).  (By  Mr.  Potts)  Mr.  Damschen,  we  were  just 
talking  about  the  other  employees  to  whom  you  had 
mentioned  or  continued  to  discuss  the  matter  of  the 
union  prior  to  the  February  15  meeting,  and  my 
recollection  is  that  you  named  four.  I  wish  to  ask 
you  if  those  are  all  that  you  talked  to  prior  to  this 
meeting. 

Mr.  Brooks:  May  I  inquire  if  that  is  prior  to 
February  10? 

Mr.  Potts:  February  15. 

Mr.  Brooks:  Oh,  February  15. 

Mr.  Potts:  Yes,  prior  to  February  15. 

A.     1  talked  to  Jack  Webb  prior  to  February  15. 

Q.  (By  Mr.  Potts)  You  did  mention  an  at- 
tempted meeting  February  11,  I  believe? 

A.     Yes. 

Q.     Was  that  meeting  held?  A.     Yes. 

Q.     But  there  were  not  many  present? 

A.     There  were  not  many  present. 

Trial  Examiner  McNally:  I  am  not  sure  that  the 
record  [44]  is  clear  on  the  period  during  which 
the  witness  testified  that  he  talked  to  other  em- 
ployees. Counsel  mentioned  February  15.  I  under- 
stood the  witness'  testimony  to  be  that  he  talked  to 
about  six  men  prior  to  the  time  that  he  himself 
signed  up  with  the  union. 
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The  Witness:  Yes,  that  is  right. 

Mr.  MoNally:  I  don't  know  whether  that  is  be- 
fore February  15  or  not. 

The  Witness:  Up  until  the  15th  there  was  very 
Jew  that  I  had  not  talked  to. 

Q.     (By  Mr.  Potts)  Up  to  February  15? 

A.     Yes. 

Q.  When  was  it  that  you  signed  your  applica- 
tion for  membership  in  the  union0? 

A.     The  10th  of  February. 

Q.     10th  of  February?  A.     Yes. 

Q.  And  then  you  had  invited  several  employees 
to  attend  this  meeting  on  February  11,  had  you  not  ? 

A.    Yes. 

Q.     How  many  did  attend  it? 

A.     Two  besides  myself. 

Q.  Two  besides  yourself.  How  many  did  you  ask 
to  be  present? 

A.     Oh,  the  majority  of  the  crew.  [45] 

Q.  And  the  crew  at  that  time  had  between  30  and 
40  members,  did  it  not? 

A.    A  while  ago  I  stated  about  26. 

Q.  Was  there  any  change  in  the  number  of  the 
employees  in  the  plant  during  February  and  March 
prior  to  the  time  you  left?  A.     Yes. 

Q.     Had  they  increased  or  decreased? 

A.     Increased. 

Q.  Was  that  increase  during  the  month  of 
March?  A.     A  great  part  of  it,  yes. 

Q.     Well,  on  March  19,  without  being  absolutely 
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accurate,  do  you  think  the  employees  then  num- 
bered about  37? 

A.  I  don't  think  they  numbered  that  many.  It 
could  be  true. 

Trial  Examiner  McNally:  What  was  the  number, 
please  ? 

Mr.  Potts:  37. 

Q.  (By  Mr.  Potts)  When  you  attempted  to  hold 
fchis  meeting  on  February  11  and  two  besides  your- 
self attended,  did  you  then  take  any  further  steps 
toward  holding  a  meeting  yourself?  A.     Yes. 

Q.     Did  you  arrange  to  have  a  meeting  held? 

A.     Yes. 

Q.     When  was  it  to  have  been  held1? 

A.  It  was  the  Wednesday  following  the  15th.  I 
am  not  sure  of  the  date. 

Q.     Well,  the  15th  was  Wednesday,  was  it  not? 

[46] 

A.     It  was  on  Saturday. 

Q.  Oh,  that  was  Saturday.  That  is  right.  When 
did  you  make  the  arrangements  to  attempt  to  hold 
another  meeting?  Before  or  after  the  15th? 

A.     Before.  I  made  it  at  the  meeting  of  the  11th. 

Q.     With  these  two  others  who  were  there  ? 

A.    Yes. 

Q.  But  you  had  not  done  anything  about  it  be- 
fore you  had  your  conversation  with  Mr.  Wear 
about  the  meeting  to  be  held  on  the  15th? 

A.     I  don't  quite  understand  the  question. 

Q.     You  had  a  conversation  with  Con  Wear  prior 
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to  February  15,  the  date  on  which  you  had  a  meet- 
ing. Had  you  talked  to  anybody  about  holding  this 
other  meeting  later  on  prior  to  the  conversation  you 
had  with  Mr.  Con  Wear  when  he  invited  you  to  the 
meeting  of  the  15th  ? 

A.     I  was  invited  to  that  meeting  on  the  15th. 

Q.  Well,  had  you  talked  to  any  of  the  men  before 
you  got  that  invitation  about  holding  a  meeting 
later  than  the  15th1?  A.     I  think  so,  yes. 

Q.  To  whom  had  you  talked  besides  the  two 
men  who  met  with  you  on  the  11th? 

A.  That  is  pretty  hard  to  recall.  I  know  Fay 
Dempsey  was  one  and  Pete  Morrow  was  one  and 
Orville  Gillespie  was  one  [47]  and  the  two  Husted 
brothers.  That  is  all  I  will  say  accurately. 

Q.  The  same  men  that  you  talked  to  before  about 
the  meeting  that  you  attempted  to  hold? 

A.     More  or  less,  yes. 

Q.  Where  did  you  meet  Con  Wear  or  where  did 
he  meet  you  when  you  had  the  conversation  at 
which  he  invited  you  to  attend  this  meeting  on  the 
15th  ?  A.     Where  did  we  what  ? 

Q.     Where  did  you  meet? 

A.     When  he  invited  me! 

Q.     Yes. 

A.     On  the  street  in  Priest  River. 

Q.     On  the  street  here  ?  A.     Yes. 

Q.     That  was  on  Saturday  morning,  was  it? 

A.     No,  after  work,  just  prior  to  the  meeting. 

Q.    And  he  came  to  see  you,  did  he ! 
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A.     We  just  happened  to  meet  on  the  street. 

Q.     What  did  he  say  to  you? 

A.  He  said,  "Cliff,  we  are  going  to  hold  a  meet- 
ing in  the  Peterson  Hotel  at  4  o'clock  to  discuss  this 
union  thing."  He  said,  "We  would  like  to  have  you 
attend."  I  asked  him  who  was  going  to  be  there  to 
defend  the  union,  and  he  said  no  one,  that  it  was 
just  going  to  be  a  friendly  chat  among  the  workers 
as  to  whether  they  would  join  a  union  or  not.  [48] 
I  told  him  I  did  not  think  it  was  a  proper  kind  of 
a  meeting  to  hold,  that  we  should  have  somebody 
to  discuss  the  inside  of  the  story,  and  that  we  were 
to  have  an  organizer  come  up  in  a  few  days ;  and  we 
would  have  a  two-sided  meeting.  He  said,  "That  is 
all  right.  You  have  your  two-sided  meeting  if  you 
want  to,  but  this  is  just  going  to  be  a  friendly  chat 
among  the  workers,  and  we  would  like  to  have  you 
come. ' ' 

Q.  And  you  attended  the  meeting  in  response 
to  the  invitation  ?  A.I  did. 

Q.  Did  you  attempt  to  get  an  organizer  or  any 
union  representative  to  attend  the  meeting  with 
you? 

A.     Not  at  that  time.  There  wasn't  time. 

Q.  Now,  when  you  arrived, — you  say  the  meet- 
ing was  held  at  the  Peterson  Hotel? 

A.     That  is  right. 

Q.    In  what  place  in  the  hotel! 

A.     They  have  a  large  room  in  the  back  end. 
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Q.    At  what  time  of  day  did  the  meeting  convene? 
When  did  you  get  there? 

A.     As  near  as  I  can  remember,  it  was  4  o'clock, 
4  or  4:30. 

Q.     Did  you  go  alone  or  with  someone  ? 

A.     There  was  a  group  of  us  who  went  more  or 
less  together. 

Q.     A  group.  [49] 

A.  We  sort  of  congregated  on  the  street  and  got 
together  and  went  in  in  a  group. 

Q.  When  you  arrived  had  others  already  gath- 
ered \  Were  there  others  already  present  ? 

A.  I  believe  we  all  went  in  more  or  less  together. 
We  congregated  on  the  street. 

Q.  And  when  you  got  into  this  room  you  think 
there  were  about  21  of  you  altogether? 

A.     I  think  so. 

Q.  Now,  what  was  the  arrangement  there?  Were 
there  chairs  in  which  you  sat  ? 

A.  Yes,  there  were  chairs  and  a  davenport  and 
there  were  too  many, — there  weren't  chairs  enough 
to  accommodate  the  men,  and  there  were  several 
who  sat  on  the  floor. 

Q.  And  you  just  held  an  informal  talk,  did  you 
not,  among  yourselves? 

A.     To  start  with,  yes. 

Q.     You  had  no  chairman,  did  you? 

A.     No. 

Q.     There  was  no   chairman   of  the   meeting  or 
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anybody  who  presided  or  acted  as  a  presiding  offi- 
cer? A.     Not  that  I  know  of. 

Q.     No  secretary?  A.     No. 

Q.     How  long  did  that  meeting  last? 

A.     I  think  three  quarters  of  an  hour.  [50] 

Q.  After  you  had  settled  down  and  commenced 
to  talk  several  employees  expressed  themselves, 
didn't  they?  A.     Yes. 

Q.  And  isn't  it  a  fact  that  before  Mr.  Conlee, 
the  foreman,  said  anything  that  a  number  of  the 
employees  had  already  talked? 

A.     That  is  not  true. 

Q.     Do  you  mean  to  say  that  he  spoke  first? 

A.  He  did  not  speak  first,  but  not  a  number  of 
them  spoke. 

Q.     How  many  had  spoken  before  he  did? 

A.  There  was  nobody  spoke  on  the  union  as  I 
remember.  The  first  one  to  speak  was  Con  Wear  in- 
troducing Mr.  Con  Wear. 

Q.  Didn't  Ed  Gillespie  say  something  about  ask- 
ing Mr.  Conlee  to  speak? 

A.  As  I  remember,  Ed  Gillespie  only  said, 
"Let's  get  this  thing  started.  Who  is  going  to  do 
the  talking?" 

Q.  And  didn't  he  say,  "We  have  Mr.  Conlee 
here,  and  he  has  had  experience  with  the  unions." 

A.     No,  he  did  not  say  it. 

Q.     Did  anybody  say  it? 

A.  Con  Wear  said,  "We  have  Pat  Conlee,  the 
foreman,  and  he  has  had  experience  with  the  unions 
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back  east,  and  I  believe  he  can  give  us  some  pretty 

-ood  information. 

Q.     Did  Mr.  Conlee  arise  then  and  start  to  talk? 

[51] 

A.     No,  he  did  not.  He  remained  seated. 

Q.     And  he  just  spoke  in  a  conversational  wayi 

A.     Yes. 

Q.  Now,  did  he  not  first  say  at  the  very  outset 
that  as  far  as  the  company  was  concerned,  they  did 
not  care  whether  the  men  joined  the  union  or  not? 

A.     I  don't  remember  him  saying  it  in  that  way. 

Q.     Didn't  he  make  a  statement  to  that  effect? 

A.  He  made  a  statement  that  he  was  not  there 
representing  the  company. 

Q.     What  else  did  he  say  in  that  connection? 

A.  Then  he  went  on  to  say  everything  had  been, 
as  far  as  he  knew,  everything  had  been  rosy  in  the 
pole  yard  with  everybody  getting  along  well. 

Q.  Prior  to  that,  in  connection  with  this  other 
observation  when  he  said  he  was  not  there  repre- 
senting the  company,  didn't  he  say  that  the  com- 
pany did  not  care  whether  the  men  joined  the  union 
or  not,  they  were  perfectly  free  to  join  a  union  if 
they  saw  fit,  or  words  to  that  effect? 

A.     I  don't  remember  him  saying  that. 

Q.  Well,  he  mentioned  that  things  had  been 
going  along  well,  or  words  to  that  effect,  and  then 
what  did  he  say? 

A.     He  said  he  believed  if  the  men  had  any  griev- 
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ances  to  settle,  they  could  come  to  him,  and  if  he 

could  not  help  them,  he  would  go  higher  to  do  so. 

[52] 

Q.  He  did  not  say  any  man  would  lose  his  job 
if  he  joined  the  union,  did  he?  A.     He  did  not. 

Q.  He  did  not  say  that  the  employees  ought  not 
to  join  the  union,  did  he? 

A.     Not  in  them  words,  no. 

Q.  Did  he  say  that  the  Schaefer-Hitchcock  Com- 
pany would  close  its  plant  if  the  employees  joined 
the  union?  A.     No. 

Q.  "Did  he  say  that  the  company  would  curtail 
operations  if  the  employees  joined  the  union? 

A.     No. 

Q.  Did  he  say  that  the  company  would  take  any 
action  in  any  way  if  the  employees  either  joined  or 
were  active  in  the  union  ?  A.     He  did  not. 

Q.     He  did  not  make  any  threats  at  all,  did  he  ? 

A.     No. 

Q.     After  he  spoke  did  others  speak  or  talk  ? 

A.     Yes. 

O.  You  would  not  call  anything  that  anybody 
said  there  a  speech,  would  you? 

A.     I  don't  think  so. 

Q.  It  was  just  an  ordinary  informal  conversa- 
tion, speaking  from  where  they  sat?  [53] 

A.     Yes. 

Q.  Now,  after  you  had  discussed  the  matter  of 
having  a  union  representative  there,  there  was  no 
argument  about  it,  was  there? 
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A.     No,  I  believe  not. 

Q.  And  there  was  no  ill  feeling  on  the  pari  of 
anyone  expressed,  was  there? 

A.  Except  whal  Pat  Conlee  said,  that  that  would 
not  be  a  two-sided  meeting,  that  they  had  answers 
for  each  question  yon  can  ask  them,  and  that  they 
can  paint  a  beautiful  picture,  but  he  had  never  seen 
one  developed. 

Q.  Well,  he  was  not  mad  when  he  said  that,  was 
he?  A.     I  don't  think  so. 

0.  Well,  did  anyone  else  talk  after  he  had 
finished? 

A.  Several  gave  short  sketches  of  their  opinion 
of  unions,  all  not  in  favor  of  the  union. 

Q.  Everything  that  was  said  was  not  in  favor 
of  the  union,  was  it?  A.     That  is  right. 

Q.  Well,  after  they  had  finished  expressing  their 
opinions  did  the  meeting  break  up  or  turn  into  a 
social  gathering  ? 

A.  Turned  into  more  or  less  of  a  social  gather- 
ing. 

Q.  And  it  lasted  for  sometime  afterward  as  a 
sort  of  a  social  gathering,  after  which  refreshments 
were  served?  A.     That  is  right.  [54] 

Q.  By  the  way,  Mr.  Damschen,  Mr.  Pat  Conlee 
left  the  meeting  shortly  after? 

A.     As  soon  as  it  broke  up,  he  left. 

0.  That  is  as  soon  as  the  conversation  about  the 
union  broke  up?  A.     Yes. 

Q.     But  the  meeting  itself  had  not  broken  up  '. 
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A.  The  meeting  had  broken  up,  yes.  The  meet- 
ing had  come  to  a  close,  as  I  remember. 

Q.     But  the  boys  stayed  there  for  sometime? 

A.     Yes,  and  Pat  Conlee  left. 

Q.  Now,  Mr.  Damschen,  after  that  meeting  on 
February  15  did  you  take  any  action  or  do  anything 
in  February  or  March  in  the  way  of  trying  to  or- 
ganize a  union  at  the  plant  ? 

A.     Only  to  talk  to  the  fellows. 

Q.     When  did  you  talk  to  them? 

A.  Practically  every  day,  whenever  time  per- 
mitted. 

Q.     Yon  mean  while  you  were  working  1 

A.     No,  not  while  I  was  working. 

Q.     While  you  were  in  the  plant?  A.     Yes. 

Q.     That  is,  you  would  talk  to  different  ones? 

A.     Yes. 

Q.     How  many  different  ones  did  you  talk  to  ? 

A.  It  would  be  hard  to  say.  I  sort  of  had  my 
men  picked  [55]  out  as  to  who  would  be  interested, 
and  I  tried  to  encourage  those. 

Q.  About  how  many  of  them  were  there  who 
showed  some  interest?  A.     Ten  or  fifteen. 

Q.  Including  those  that  you  named  before  that 
you  talked  to  and  tried  to  get  to  attend  meetings? 

A.     Yes. 

Q.  Did  you  go  ahead  with  your  proposed  meet- 
ing on  the  Wednesday  following  the  15th? 

A.     We  did. 

Q.     Did  you  hold  a  meeting?  A.     No. 
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Q.    How  did  you  go  ahead  with  the  meeting  then  .; 

A.  They  appeared,  but  there  was  no  one  showed 
up  for  the  meeting.  The  hall  was  rented,  and  the 
organizer  and  a  couple  of  fellows  from  the  Newport 
local  came  over,  but  no  one  from  the  yard  except 
myself  showed  up. 

Q.     Not  a  single  employee  showed  up? 

A.     No. 

Q.     Had  they  all  been  invited  ? 

A.     I  think  so. 

Q.  Then  there  was  not  any  other  attempt  to  hold 
a  meeting,  was  there  ?  A.     No.  [56] 

Q.  And  from  that  time  on  until  you  were  laid 
off  you  did  not  take  any  further  action,  did  you? 

A.  Not  towards  holding  meetings.  I  went  on 
talking  union. 

Q.  But  you  could  not  interest  any  of  the  men, 
could  you? 

A.  Yes,  they  were  more  or  less  interested.  We 
did  not  have  any  date  set  for  the  organizer  to 
return. 

Q.  On  March  19, — you  say  that  was  the  regular 
payday  for  the  preceding  month  or  half  month. 
Which  was  it? 

A.  Half  month.  I  don't  know  whether  you  would 
call  it  the  regular  payday.  The  payday  is  the  15th, 
but  the  time  has  to  go  to  Sandpoint  and  back.  It  is 
not  always  the  19th,  but  it  happened  to  be  in  this 
case. 


108  N.  L.  R.  B.  vs. 

(Testimony  of  Clifford  Damschen.) 

Q.  Anyhow,  the  pay  period  was  the  first  half  of 
the  month  '.  A.     Yes. 

Q.  And  yon  received  your  check  for  the  first 
half  of  March  and  then  another  check  for  the  four 
days  of  the  second  half?  A.     Three  days. 

Q.  Three  days.  And  at  that  time  Mr.  Conlee 
told  you  that, — just  exactly  what  did  he  tell  you? 

A.  He  handed  me  two  checks  and  he  said,  "That 
will  be  all  for  you,  Clif."  And  I  walked  out  and 
turned  around  and  thought  it  over  and  walked  back 
in  and  I  asked  him,  I  said,  "Do  you  mean  that  you 
don't  want  me  to  come  back  tomorrow?"  And  he 
said,  "That  is  right.  We  are  cutting  [57]  the  forces 
and  won't  be  needing  you  any  more." 

Q.     Is  that  all?  A.     That  is  all. 

Q.     And  you  left?  A.     Yes. 

Q.  Now,  you  did  not  go  back  to  see  Mr.  Conlee 
prior  to  the  time  you  saw  Mr.  Schaefer  in  Sand- 
point?  A.     No. 

Q.  In  fact,  you  never  went  back  to  see  Mr.  Con- 
lee? A.     T  never  did. 

Q.  Now,  in  connection  with  this  conversation 
with  Mr.  Schaefer  and  Mr.  Hitchcock  at  the  office 
of  the  company  at  Sandpoint,  I  understand  from 
your  testimony  that  besides  them  and  yourself,  Mr. 
Paddock  and  Mr.  Butler  were  present? 

A.     Yes. 

Q.     Mr.  Butler  was  president  of  the  local  union? 

A.     That  is  right. 
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Q.  Mr.  Paddock  did  most  of  the  talking  at  that 
conference,  did  he  not?  A.     Yes. 

Q.  And  I  will  ask  you  if  it  is  not  a  fact  that  the 
remark  made  by  Mr.  Schaefer  concerning  you  being 
rough  with  the  tractor  was  to  this  effect,  that  he 
knew  you  were  rough  with  the  tractor  and  that 
might  have  been  the  reason  you  were  laid  off? 

A.     No.  [58] 

Q.     Was  it  that  in  substance? 

A.  No,  it  was  exactly  the  way  T  stated  it  bo- 
fore. 

Q.     Now,  I  will  ask  you  to  state  it  again. 

A.  Mr.  Paddock  asked  him  why  they  let  me  go, 
and  Mr.  Schaefer  said,  "He  was  rough  with  the 
machinery.  I  caught  him  jerking  the  tractor,  and  I 
told  Pat  to  can  him."  He  said,  "A  few  days  ago 
I  seen  a  man  jerking  a  team,  and  T  told  Pat  to  can 
him." 

Q.  You  are  positive  those  are  the  exact  words, 
are  you?  A.     I  am  quite  satisfied  of  that. 

Q.  And  that  evening  when  you  went  to  his  home 
in  Priest  River,  when  he  came  to  the  door  you 
simply  asked  him  how  about  it,  didn't  you  ? 

A.     I  think  so. 

Q.  And  he  told  you  he  could  not  do  anything 
about  it? 

A.  Well,  that  is  true.  There  was  more  said  than 
that. 

Q.     Well,  he  said  that  anyhow?  A.     Yes. 

Q.  He  did  mention  that  he  had  seen  Mr.  Coulee 
and  discussed  the  matter  with  him  ? 
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A.    Yes. 
Mr.  Potts:     That  is  all. 

Redirect  Examination 

Q.  (  By  Mr.  Brooks)  Mr.  Damschen,  Mr.  Potts 
asked  you  about  seniority  at  the  pole  yard  here  and 
whether  or  not  there  was  [59]  any  seniority  list 
and  so  on.  T  will  ask  you  if  sometime  last  year 
the  employees  at  the  pole  yard  were  granted  a  vaca- 
tion with  pay  \  A.     That  is  right. 

Q.  Was  every  employee  working  there  given  a 
vacation  with  pay  1  A.    No. 

Q.     Was  some  system  followed,  if  you  know? 

A.  I  don't  know,  but  I  understood  that  those 
who  received  vacations  with  pay  were  men  who  had 
been  there  two  years  or  more. 

Q.  You  do  know  some  persons  who  had  been 
there  a  shorter  time  than  two  years  who  did  not 
get  a  vacation,  do  you  not?  A.     Yes. 

Q.  Incidentally,  do  yon  know  whether  or  not 
this  Clyde  Wear  who  was  one  of  the  tractor  drivers 
at  the  time  of  your  dismissal  was  ffiven  a  vacation? 

A.     I  think  not. 

Trial  Examiner  McNally:  Am  T  correct  in  the 
understanding  that  the  vacation  was  granted  prior 
to  January  1,  1941  ? 

Mr.  Brooks:     T  think  that  is  right. 

Q.     (By  Mr.  Brooks)    Is  that  true  ? 

A.     Yes.  that  was  in  1940. 

Q.     Tn  1910?  A.     Yes. 
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Mr.  Brooks:     That  was  my  understanding. 

Q.  (By  Mr.  Brooks)  Mr.  Potts  also  asked  you 
about  this  [b'O]  gentleman  Fay  Dempsey  who  was 
driving-  a  tractor  and  about  his  being  favored  be- 
cause of  his  physical  condition.  Were  there  occa- 
sions prior  to  March  19,  1941  that  Mr.  Dempsey 
was  taken   off  the  tractor  and  you   were  kept   on? 

A.     Yes. 

Q.  Do  you  know  whether  or  not  a  second  shift 
was  added  at  the  pole  yard  after  you  were  dismissed 
on  the  19th  of  March  ? 

A.     Yes,  I  understand  there  was. 

Q.  Do  you  know  whether  there  were  additional 
men  hired  for  the  tractor  job? 

A.     Yes,  there  were. 

Q.     Can  you  name  any  of  them  ? 

A.  Yes,  there  was  Cleo  Thomas,  and  Ed  Dela- 
vout. 

Mr.  Conlee:     D-e-1-a-v-o-u-t  (spells  it). 

A.  (Resuming)  There  were  different  ones  off 
and  on,  I  believe.  I  would  not  be  sure  just  in  what 
order  they  worked. 

Q.  Was  there  a  man  named  Roy  Dempsey  hired 
on  the  tractor  job  after  your  dismissal  ? 

A.  Yes,  and  also  I  believe  Sam  Delavout,  and 
also  Orville  Gillespie  drove  tractor  a  while  but  in 
the  order  they  worked,  I  don't  know. 

Q.  In  the  past  when  you  were  laid  off  because 
operations  were  curtailed  were  you  called  back  to 
work  when  the  work  [61]  was  available? 
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A.     Yes. 

Q.  Is  that  true  on  every  occasion  when  you 
were  laid  off,  that  you  were  notified  when  to  come 
back  ? 

A.  It'  you  didn't  appear.  There  was  times  that 
some  of  us  would  appear  if  we  thought  there  might 
be  something  doing. 

Q.  Were  you  ever  called  back  to  work  after  the 
19th  when  this  second  shift  was  added? 

A.     No. 

Q.     Or  at  any  other  time  since  the  19th? 

A.     No. 

Q.  With  reference  to  your  layoffs  in  1939  and 
1940,  is  it  true  that  on  those  occasions  when  you 
were  laid  off  from  work  entirely  that  there  was 
nothing  remaining  except  a  skeleton  force,  clean 
ii])  men  and  work  like  that?  A.     That  is  right. 

Q.  On  those  occasions  when  there  were  layoffs, 
what  occasioned  them?  A  lack  of  poles  coming  in 
from  the  woods  or  matters  of  that  kind? 

A.     That  or  lack  of  orders. 

Q.  Von  have  told  us  that  at  this  February  15 
meeting  several  others  expressed  themselves  against 
the  union.  Did  any  person  present  at  the  meeting 
on  February  15,  19-1-1  express  himself  in  favor  of 
the  union  besides  you  1  A.     No.  [62] 

Mr.  Brooks:     I  think  that  is  all. 

Recross  Examination 
Q.     (By  Mr.  Potts)     When  was  this  second  shift 
put  on  after  March  19,  1941? 
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A.     I  believe  it  was  the  first  of  May. 

Q.     Where  were  you  at,  that  time? 

A.     I  was  at  home. 

Q.     Hadn't   you  at   that   time   got   another   job? 

A.     No,  sir. 

Q.     How   is  that?  A.     I  had  not. 

Q.  Were  you  down  here  when  the  shift  was 
put    on?  A.     I    was    in    Priest    River. 

Q.     Where  did  you  learn  of  it? 

A.  All  my  friends  work  there.  I  see  them  every 
day. 

Q.  Now,  you  know  how  that,  plant  has  been 
running  during  the  last  several  years  during  your 
employment  there,  don't  you? 

A.     I  think  so,  more  or  less. 

Q.  You  know  the  customs  that  were  followed 
hi  the  employment  of  men  from  time  to  time,  what 
they  actually   did?  A.     Yes. 

Q.  Isn't  it,  a  fact  that  frequently  or  at  least 
many  times  during  your  years  of  employment  men 
who  were  waiting  down  there  in  the  morning  for 
work  would  be  hired  because  they  were  there  ready 
to  go  to  work,  seeking  work,  without  [63]  notifying 
any  former  employees  that  jobs  were  open? 

A.  Oh,  we  were  always  notified.  Many  new 
heads  that  had  been  very  recently  hired, — they 
hired  men  that  were  there  without  notifying  them 
if  they  were  really  new  heads:  but  the  old  heads 
were  always  notified. 

Q.     Whom  do  you  mean  by  "old  heads"  ? 
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A.  I  mean  men  who  had  been  there  four  or 
five  years  or  more. 

Q.  Don't  you  know  that  upon  more  than  one 
occasion  the  plant  has  closed  in  the  evening  because 
of  lack  of  poles  or  the  pole  situation,  and  they 
would  not  know  whether  they  were  going  to  require 
a  certain  sized  crew  the  following  morning? 

A.    Yes. 

Q.  And  then  the  poles  would  come  in  and  the 
situation  changed  and  men  would  be  hired  to  work 
and  they  would  be  put  on  right  then,  men  who 
were  seeking  jobs  who  had  not  formerly  worked 
there  ! 

A.     Not  ahead  of  men  that  were  as  old  as  I  was. 

Q.  Aside  from  men  that  were  as  old  as  you 
were,  don't  you  know  of  such  occurrences  happen- 
ing often  ? 

A.     With  men  that  were  fairly  new  hands,  yes. 

Q.  That  is,  you  mean  they  would  put  these  new 
employees  on  without  waiting  to  notify  the  men 
who  were  fairly  new  hands?  A.    Yes.  [64] 

Mr.  Potts:     That  is  all. 

Mr.  Brooks:     I  have  one  other  question. 

Redirect  Examination 

Q.  (By  Mr.  Brooks)  Do  you  know  whether  or 
not,  Mr.  Damschen,  any  other  employee  was  dis- 
missed from  the  pole  yard  at  Priest  River  or  laid 
off  on  March  19,  1941,  besides  yourself? 

A.     As  far  as  I  know,  there  was  none. 

Mr.  Brooks:     That  is  all. 
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Mr.  Potts:     That  is  all. 

Examination 

Q.  (By  Trial  Examiner  McNally)  Mr.  Dams- 
chen,  with  reference  to  these  layoffs  that  affected 
you  from  time  to  time,  say  in  1939  and  1940,  can 
you  give  us  an  idea  how  many  times  you  were 
notified  to  come  back  to  work? 

A.  It  would  be  pretty  hard  to  do.  Many  times 
we  were  laid  off  of  an  evening  and  notified  again 
that  same  evening  or  the  following  morning  or  the 
following  day.  However,  it  didn't  happen  so  often 
in  the  last  two  years  because  the  work  has  been 
fairly  steady. 

Q.  Well,  during  the  last  two  years  were  you 
ever  at  the  plant  after  being  laid  off  and  then 
hired  ?  A.     Yes. 

Q.  What  I  mean  is  that  you  went  to  the  plant 
looking  for  work?  [65]  A.     Yes. 

Q.     After  you  had  been  laid  off?  A.     Yes. 

Q.  Now,  about  how  many  times  did  that  occur 
in  1939  and  1940? 

A.  Very  seldom.  I  really  could  not  give  you 
an  estimate. 

Q.  Well,  can  you  approximate  for  us  the  total 
number  of  times  you  were  laid  off  in  1939  and 
1940? 

A.    Well,  that  would  be  very  hard  to  answer. 

Q.     You  would  not  care  to  estimate  it? 

A.  I  would  say, — I  would  estimate  it  at  half  a 
dozen  times  a  year. 
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Q.  Can  you  estimate  the  number  of  times  in 
each  year  that  you  were  notified  to  come  back  to 
work  after  being  laid  off  some  six  times'? 

A.  Well,  they  had  a  system  of  blowing  the 
whistle  when  they  wanted  men  to  come  back  to 
work,  and  we  were  notified  that  way  as  a  rule, 
but  there  was  a  few  times  when  I  was  notified 
personally. 

Q.  About  how  many  times  would  you  estimate 
that,  you  were  notified  personally? 

A.  More  often  than  I  was  not  notified;  about 
twice  as  much,  I  would  say. 

Q.  The  blowing  of  the  whistle  that  you  speak 
of, — just  for  the  record,  would  you  tell  us  what 
the  population  of  [_66']  Priest  River  is? 

A.     Well,  I  don't  really  know. 

Trial  Examiner  McNally:     What  is  the  fact? 

Mr.  Schaefer:  About  fourteen  or  fifteen  hun- 
dred. 

Q.  (By  Trial  Examiner  McNally)  How  would 
the  whistle  work?  Was  it  blown  at  a  certain  time? 
How  long  was  it  blown  or  how  was  the  notification 
given  to  the  employees  to  come  back  to  work  by 
blowing  the  whistle? 

A.  It  is  really  the  only  whistle  of  its  kind  in 
the  vicinity,  and  any  time  we  heard  the  pole  yard 
whistle  we  recognized  it;  and  whatever  time  of 
day  it  was,  it  meant  to  come  to  work. 

Q.  How  long  would  you  have  to  get  down 
there  to  work  after  the  whistle  blew? 
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A.  No  specified  time;  whenever  you  gol  there 
you  went  to  work. 

Q.  From  your  actual  observation  can  you  tell 
us  anything  about  men  waiting  at  the  gate  there 
or  at  the  pole  yard  who  were  hired?  A.     No. 

Q.     Did  you  ever  see  that  done? 

A.  Well,  yes,  I  have;  not  ahead  of  the  old 
ones,  though.  Where  they  had  laid  off  someone  a 
few  days  previous  who  perhaps  lived  out  of  town 
and  there  were  hew  men  waiting  to  go  to  work  and 
there  wasn't  much  difference  in  their  [67]  senior- 
ity, the  new  men  would  be  put  back  to  work. 

Q.     On  what,  do  you  base  that  statement  ? 

A.     I  don't  understand  the  question. 

Q.  Are  you  well  acquainted  enough  with  all  the 
men  who  work  there  to  have  a  pretty  good  idea 
of  their  seniority  or  how  long  they  worked  there? 

A.    Yes. 

Q.  And  you  could  tell  which  of  the  men  were 
new  men  or  about  how  long  they  worked  there 
and  which  were  the  old  men?  A.    Yes. 

Q.  Can  you  tell  us  of  your  own  knowledge  of 
any  instance  where  a  man  had  worked  off  and  on 
for  the  company  for  four  or  five  years  and  then 
lost  out  after  a  layoff  insofar  as  he  was  not  re- 
called to  work  and  a  new  man  hired  at  the  gate 
or  the  pole  yard  in  preference  to  him?  Do  you 
understand  the  question? 

A.  Yes,  I  think  I  do.  I  recall  one  instance  to 
that  effect. 
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Q.  Was  that  temporary  employment  or  per- 
manent employment  ? 

A.     For  the  new  man,  yon  mean? 

Q.  Yes,  did  he  permanently  take  the  place  of 
the  old  man  or  temporarily? 

A.     In  this  one  instance  he  permanently  took  it. 

Q.  Now,  can  you  give  us  for  the  record  some 
idea  of  how  steadily  the  employees  work  at,  the 
pole  yard?  [68] 

A.  It  varies  a  great  deal.  At  different  times  in 
the  past  two  years  it  has  been  quite  steady. 

Q.  Well,  there  are  hourly  paid  employees,  I 
take  it?  A.     Yes. 

Q.  They  might  be  laid  off  without  getting  in 
a  full  day?  A.     That  is  right. 

Q.  In  other  words,  they  are  laid  off  as  soon 
as  there  is  no  work  to  be  done?  A.     Yes. 

Q.  Irrespective  of  how  long  the  employees  had 
worked  on  a  certain  day  or  during  a  certain  week? 

A.    Yes. 

Q.     The  layoff  comes  swiftly,  does  it? 

A.    Yes. 

Q.     And  the  recall  to  work  is  just  about  as  swift? 

A.     Yes. 

Trial  Examiner  McNally:  Is  there  anything 
further  ? 

Mr.  Brooks:  I  have  some  further  questions, 
Mr.  Examiner. 

Trial  Examiner  McNally:     Very  well. 
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Redirect  Examination 

Q.  (By  Mr.  Brooks)  Yon  stated  in  answer  to 
questions  by  the  Examiner  that  about  six  layoffs 
probably  occurred  during  1939  and  1940.  Were  those 
of  varying  duration?  That  is,  it  might  be  for  a 
few  days  or  a  week?  [69]  A.     Yes. 

Q.  You  include  in  that  every  time  you  were 
laid  off  for  any  period  of  time,  is  that  right? 

A.     Yes. 

Q.  With  reference  to  blowing  the  whistle  by 
the  pole  yard  to  notify  the  men  to  come  back,  is 
it  not  true  that  such  policy  was  followed  where 
the  yard  was  down  completely,  and  this  was  to 
notify  the  employees  they  were  starting  up  opera- 
tions again?  A.     Yes,  that  is  right. 

Q.  The  whistle,  of  course,  would  not  be  used  if 
one  or  two  or  five  employees  had  been  laid  off? 

A.     No. 

Q.     Do  you  live  in  Priest  River?  A.    Yes. 

Q.     How  far  from  the  center  of  town? 

A.     A  mile  and  a  half. 

Q.  How  long  have  you  lived  in  Priest  River  and 
vicinity?  A.     About  eight  years. 

Q.  How  long  have  you  lived  at  the  place  you 
are  now  living?  A.     A  year  and  a  half. 

Q.     Are  you  buying  or  renting  your  place? 

A.     Buying. 

Q.  You  mentioned  that  to  your  knowledge  there 
was  one  [70]  instance  of  a  man  who  had  worked 
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for  the  company  liere  for  sometime  being  replaced 

by  a  new  man.  When  did  that  occur? 

A.  I  can't  be  very  accurate  on  that.  It  happened 
about  two  years  ago. 

Q.  Do  you  know  whether  or  not  he  was  re- 
placed because  he  did  not,  show  up  at  the  time  that 
work  was  available? 

A.     In  my  opinion  he  was. 

Mr.  Potts:     Oh,  I  object,  unless  he  knows. 

Mr.  Brooks:     I  am  just  asking  if  he  does  know. 

Trial  Examiner  McNally:  Just  tell  us  what  you 
know. 

Q.  (By  Mr.  Brooks)  Just  tell  us  what  you 
know  about  it.  You  said  there  was  an  instance. 

A.     The  question  again,  please? 

Q.  Tell  us  what  you  know  about  this  instance 
as  to  why  it  happened.  If  you  don't  know,  just 
tell  us  so. 

A.  He  was  an  old  man.  I  figured  he  was  just 
simply  put  out  because  of  his  age  and  the  younger 
man  took  his  place. 

Q.     You  mean  he  was  an  old  man  in  age? 

A.     Yes. 

Q.     About  how  old?  A.     Sixty-five. 

Q.     How  old  are  you?  A.     Twenty-nine. 

Mr.  Brooks:     That  is  all.  [71] 

Trial  Examiner  McNally:     Anything  further? 

Mr.  Potts:     No. 

Trial  Examiner  McNally:  You  may  step  down, 
Mr.  Damschen. 

(Witness  excused.) 
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'Trial  Examiner  McNally:     Off  the  record. 
(There  was  some  discussion  off  the  record.) 

Trial  Examiner  McNally:     We  will  adjourn  until 
two  o'clock. 

(Whereupon    at,    12:00    Noon,    hearing    recessed 
until  two  o'clock  p.  m.)  [72] 

Afternoon   Session — 2:00   P.   M. 

(Pursuant  to  the  taking  of  noon  recess,  the  fol- 
lowing proceedings  were  had:) 

Trial  Examiner  McNally:     Are  you  ready,  gen- 
tlemen ? 
Mr.  Brooks:     Yes.  Call  Mr.  Paddock. 


CHARLES  A.  PADDOCK, 

a  witness  called  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 

Q.     (By  Mr.  Brooks)     State  your  name,  please. 

A.     Charles  A.  Paddock. 

Q.     That  is  P-a-d-d-o-c-k 1  (Spelling) 

A.     That  is  right, 

Q.     What  is  your  mailing  address? 

A.     At  the  present  time  it  is  737  East  34  Street, 
Spokane,  Washington. 

Q.     And  what  is  your  occupation? 

A.     I  am  an  International  representative  of  the 
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United  Brotherhood  of  Carpenters  and  Joiners  of 

America. 

Trial  Examiner  McNally:  May  I  interrupt  at 
this  point ! 

Mr.  Brooks:     Yes. 

Trial  Examiner  McNally:  I  notice  in  the  charge 
that  the  name  Schaefer  is  spelled  with  two  f 's. 

Mr.  Brooks:     Is  that  an  incorrect  spelling  of  it? 

Trial  Examiner  McNally:  In  the  other  plead- 
ings that  we  [73]  have  it  is  spelled  with  one  f. 

Mr.  Brooks:     Which  is  the  correct  spelling? 

Mr.  Schaefer:     S-c-h-a-e-f-e-r  (spells  it). 

Mr.  Brooks:     One  il 

Mr.  Schaefer:     One  f. 

Mr.  Brooks:  I  move  to  amend  the  caption  of 
the  charge  further  to  conform  to  the  spelling  given 
by  Mr.  Schaefer. 

Trial  Examiner  McNally:     Any  objection? 

Mr.  Potts:  No  objection,  of  course,  only  I  sug- 
gest that  there  should  be  included  in  that,  motion 
the  correction  of  the  spelling  of  the  name  Dams- 
chen,  as  it  is  misspelled  in  the  charge. 

Mr.  Brooks:  That  is  correct.  I  agree  with  coun- 
sel that  that  should  be  included  in  the  motion.  In 
the  charge  the  name  is  spelled  "er".  The  "r" 
should  be  "n". 

Trial  Examiner  McNally:     Any  objection? 

Mr.  Potts:     No. 

Trial     Examiner     McNally:     Both     motions     to 
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amend  the  charge  are  granted.  Excuse  me   for  in- 
terrupting. 

Mr.  Brooks:  Certainly.  I  want  to  thank  you  for 
calling  that  to  my  attention. 

Q.  (By  Mr.  Brooks)  Mr.  Paddock,  as  repre- 
sentative of  the  Brotherhood  of  Carpenters  and 
Joiners,  what  territory  do  you  cover? 

A.  I  have  been  covering  the  territory  from  the 
Canadian  [74]  line  south  down  into  Central  Ore- 
gon in  the  States  of  Montana,  Idaho,  Eastern  Wash- 
ington and  Eastern  Oregon. 

Q.  This  charge  in  this  matter  was  filed,  I  notice, 
by  you  on  behalf  of  Local  2614.  Was  that  at  the 
request  of  the  officers  of  that  local?  A.     Yes. 

Q.  Are  you  acquainted  with  Local  2614,  called 
the  union  in  the  pleadings  in  this  case? 

A.     I  am. 

Q.     By  what,  organization  is  that  local  chartered  ? 

A.  By  the  United  Brotherhood  of  Carpenters 
and  Joiners  of  America. 

Q.  And  the  Lumber  and  Sawmill  Workers  is 
a  branch  or  division  of  the  Brotherhood  ? 

A.     That  is  right. 

Q.  And  the  Brotherhood,  I  believe  you  stated 
when  you  stated  your  appearance,  is  affiliated  with 
the  American  Federation  of  Labor?  A.     Yes. 

Does  Local  2614  have  any  defined  jurisdiction  as 
far  as  geography  is  concerned  I 

A.  Not  at  the  present,  no.  They  have  not  had 
as  vet. 
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Q.  Directing  your  attention  to  the  month  of 
February,  1941,  did  it  come  to  your  attention  in 
your  official  capacity  that  an  organizer  for  the 
Brotherhood  of  Carpenters  [75]  had  come  into 
Priest  River?  A.    Yes. 

Q.  Do  you  know  whether  or  not  prior  to  that 
time  there  had  been  any  kind  of  an  organizational 
campaign  conducted  by  your  organization  among 
the  employees  of  this  respondent  at  Priest  River? 

A.  I  don't  know.  I  don't  think  there  had, 
though. 

Q.  There  was  none  that  you  know  of  prior  to 
that   time?  A.     None   that   I   know   of. 

Q.  Directing  your  attention  to  the  month  of 
March  and  more  particularly  to  a  day  or  so  after 
the  19th  of  March,  did  you  receive  any  request 
from  Local  2614  with  reference  to  rendering  them 
some  kind  of  assistance?  A.    Yes,  I  did. 

Q.     What  was  that  request? 

A.  I  got  a  request  for  me  to  come  up  here  to 
assist  the  organization  in  the  matter  of  Damschen 
being  discharged. 

Q.  Did  you  come  to  the  vicinity  of  Newport,  and 
Priest  River  as  a  result  of  that  request? 

A.     I  did. 

Q.     Do  you  remember  the  day  that  you  came? 

A.     I  came  on  the  22nd  of  March,  1941. 

Q.  What  did  you  do  upon  your  arrival  with 
respect  to  the  discharge  of  Damschen? 

A.     Well,  on  my  way  from  Spokane  I  stopped 
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and  picked  up  [76]  Clarence  Butler,  the  president, 

Of  the  local,  and  drove  to  Priest  River;  and  here 

we  picked  up  Damschen;  and  then  went  down  to 

the  pole  yard  here  in  Priest  River  looking  for  Mr. 

Schaefer. 

Q.  At  the  pole  yard  did  you  have  any  conver- 
sation with  anyone? 

A.  When  we  arrived  at  the  pole  yard  we  saw 
Mr.  Conlee,  Pat  Conlee,  the  foreman,  over  in  the 
yard  directing-  some  men.  He  was  pointed  out  to 
me  by  Damschen  from  the  car.  Clarence  Butler 
and  I  walked  over  where  Pat  Conlee  was  and  told 
him  we  were  looking  for  Mr.  Schaefer  and  asked 
him  where  Mr.  Schaefer  was,  and  he  told  us  that 
Mr.  Schaefer  was  in  Sandpoint. 

Q.  Did  you,  Mr.  Paddock,  identify  yourself 
when  you  started  your  conversation  with  Mr. 
Conlee  ? 

A.     I  am  not  sure  that  I  did,  I  don't  remember. 

Q.  Very  well.  State  for  us  what  conversation 
there  was  between  you  and  Mr.  Conlee? 

A.  I  told  Pat  Conlee  that  we  were  looking  for 
Mr.  Schaefer  to  take  up  the  matter  of  the  discharge 
of  Clifford  Damschen.  I  told  him  that  we  felt  that 
Damschen  had  been  discharged  on  account  of  union 
activities  and  pointed  out  if  that  were  so,  it  was  a 
violation  of  the  National  Labor  Relations  Act. 
And  I  asked  Pat  Conlee  why  he  had  discharged 
Damschen,  and  he  said  they  were  reducing  forces 
[77]  and  for  that  reason  he  discharged  him,  and 
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lie  said  "We  have  a  right  to  discharge  men  any 
time  we  want  to."  I  said,  "Yes,  that  is  true,  except 
you  don't  have  a  right  to  discharge  a  man  on  ac- 
count of  union  activities."  And  I  said,  "In  this 
case  we  feel  that  that  was  the  reason  for  the  dis- 
charge." He  said, — or  I  said,  "I  think  he  was  dis- 
charged because  he  joined  the  union.  That  is  the 
way  we  feel."  He  said,  "Has  he  joined  the  union?" 
He  said,  "I  did  not,  know  that."  I  said,  "Well, 
you  must  have  known  his  attitude  in  regard  to 
union  organization  because  there  wTas  a  meeting 
held  here  at  which  most  of  the  employees  were 
present  and  also  the  foremen  were  present,  and 
for  that  reason  you  must  have  known  the  way 
Damschen  felt  about  the  union."  And  I  don't  re- 
member whether  he  denied  being  at  the  meeting. 
I  myself  did  not  know  Pat  Conlee  had  been  present 
at  the  meting  at  this  time,  but  I  was  informed  that 
the  foremen  were  there. 

Q.  You  did  not,  know  what  the  name  of  the 
foreman  was? 

A.  No,  I  did  not  know  the  foremen  who  were 
present. 

Mr.  Potts :  That  is,  the  name  of  the  foremen  who 
were  present? 

The  Witness:     No. 

A.  (Resuming)  I  asked  Pat  Conlee  when  he 
was  going  to  put  Damschen  back  on  the  job  and  he 
said,  "We  are  not  going  to  put  him  back  on  the 
job."  And   I  said,  "Why?"  He  said,   [78]  "That 
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is  none  of  your  damn  business."  And  I  said,  "Well, 
we  will  make  it  some  of  our  busniess  if  you  are  not, 
going  to  give  us  some  consideration.  If  you  do  not, 
then  it  is  going  to  be  necesary  to  take  the  matter 
up  with  the  Labor  Relations  Board,  and  maybe 
they  will  have  something  to  say  about  it,  and  maybe 
he  will  go  back  on  the  job."  We  had  somewhat  of 
an  argument  of  the  matter  there.  There  were  four 
or  five  men  standing  nearby,  I  think,  who  heard 
the  argument,  and  that  was  about  all  of  our  talk 
at  that  time,  I  believe. 

Q.  When  you  left  the  pole  yard,  where  did 
you  go? 

A.  We  went  directly  to  Sandpoint  and  to  the 
office  of  the  Schaefer-Hitcheock  Company. 

Q.  Did  you  have  a  conference  with  someone  at 
the  office  of  the  Schaefer-Hitcheock  Company  in 
Sandpoint?  A.    We  did. 

Q.     State  who  was  present  at  that  conference? 

A.  Mr.  Schaefer  and  Mr.  Hitchcock,  Mr.  Dams- 
chen  and  Mr.  Butler  and  myself. 

Q.  Did  you  and  Mr.  Schaefer  do  most  of  the 
talking  at  that  time? 

A.     Yes,  I  think  we  did  most  of  it. 

Q.  Will  you  tell  us  what  was  said  in  that  con- 
ference and  what  happened  there? 

A.  Well,  as  we  went  into  the  office  Mr.  Butler 
and  Mr.  [79]  Damschen  and  myself,  I  introduced 
myself  and  Mr.  Butler,  and  told  Mr.  Schaefer  and 
Mr.  Hitchcock  that  I  represented  the  Carpenters 
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and  Joiners  International  Union  and  that  our  or- 
ganization had  been  attempting  to  organize  his 
employees  here  at  Priest  River;  and  I  related  the 
fact  that  Clifford  Damschen  and  one  or  two  other 
employees  had  signed  application  cards  upon  the 
first  visit  of  Ray  Belden  here,  and  that  later  an 
organizational  meeting  had  bene  held  and  that  But- 
ler understood  the  CIO  had  held  one  or  two  organ- 
izational meetings  here;  and  I  related  to  Mr. 
Schaefer  and  to  Mr.  Hitchcock  that  there  had  been 
a  meeting  held  which  was  called  by  his  foreman 
and  attended  by  most  of  his  employees,  at  which 
time  the  foreman  had  talked  in  opposition  to  labor 
organization  by  making  various  statements  which 
I  felt  were  discouraging  the  employees  in  joining 
a  union,  and  at  that  meeting  a  vote  was  attempted 
to  be  taken  to  decide  whether  or  not  the  employees 
would  form  an  union,  and  that  Clifford  Damschen, 
who  was  a  member  of  our  union,  had  taken  the 
floor  and  opposed  the  matter  of  a  vote  on  the 
grounds  that  the  men  had  not  had  an  opportunity 
to  hear  the  union's  side  of  the  argument,  the  dis- 
cussion, and  I  stated  that  shortly  after  this  occur- 
rence Damschen  was  discharged  from  his  job  and 
to  us  it  appeared  like  discrimination  for  union 
activities,  and  we  asked  for  his  reinstatement,  asked 
that  the  company  put  him  back  on  the  [80]  job. 
Mr.  Schaefer  denied  any  knowledge  of  the  meet- 
ings that  were  held  in  Priest  River.  I  asked  him, — 
well,  he  told  me  this  in  regard  to  the  meetings. 
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I  asked  him  if  he  did  not  know  of  these  meetings 
that  had  taken  place  in  Priest  River,  and  he  said 
he  had  heard  something  about  a  CIO  organizational 
meeting,  and  he  had  heard  something  aboui  a  beer 
party  being-  held  when  his  employees  were  present,  but 
he  denied  any  knowledge  of  Damscheu  having  joined 
the  union,  and  said  i  f  his  foremen  made  any  such  state- 
ments as  we  claimed  they  had  made,  they  were 
wrong  in  doing  it;  and  he  denied  any  knowledge 
further  of  any,  and  said  that  it  would  not  have 
been  right  for  them  to  do  that,  but  he  said  the 
Company,  as  far  as  they  were  concerned,  were  not 
a  party  to  it.  I  then  pointed  out  it  was  my  belief 
under  the  National  Labor  Relations  Act  the  com- 
pany is  responsible  for  the  actions  of  their  fore- 
men in  regard  to  discouragement  of  labor  organ- 
izations or  any  acts  in  regard  to  the  rights  of 
employees  to  form  a  union. 

Q.  When  you  requested  Mr.  Schaefer  to  put 
Mr.  Damschen  back  to  work  what,  if  any,  reply 
did  he  make? 

A.  "Well,"  he  said,  "at,  any  rate  we  would  not 
consider  putting  him  back  on  the  tractor."  And 
I  said,  "Why?"  "Well,"  he  said,  "he  is  too  rough 
in  handling  the  tractor.  We  could  not  consider  the 
matter  of  putting  him  back  on  the  tractor."  I  then 
asked  if  there  wasn't,  some  other  [81]  work  he 
could  put  Damschen  at,  and  he  said,  "Well,  I  don't 
know7.  I  will  have  to  take  it  up  with  Pat  Conlee." 
And  we  said,  "Will  you  do  that  then?"  And,  "How 
soon  can  you  do  it?"  And  he  said,  "I  will  take  the 
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matter  up  with  Pat  Conlee  this  afternoon,  and  I 
will  let  you  know  this  evening  what  I  may  be  able 
to  do." 

Q.  Did  any  party  there,  if  you  now  recall,  say 
anything  about  wages'? 

A.  Yes,  Mr.  Schaefer  said  that  Damschen  had 
been  dissatisfied  with  the  wages,  and  I  believe  his 
argument  was  that,  that  justified  him  in  discharging 
him.  I  said  to  Mr.  Schaefer,  "That  is  true.  Dams- 
chen has  been  dissatisfied  with  the  wages,  and  for 
that  reason  he  was  attempting  to  organize  a  union 
so  that  through  the  union  they  might  come  up  with 
their  committee  and  bargain  with  you  on  the  matter 
of  wages  and  hours  and  other  conditions  of  em- 
ployment." And  I  told  him  that  that,  was  what  the 
National  Labor  Relations  Act  protected  them  in 
doing.  He  also  stated  that  the  company  had  just 
now  raised  their  minimum  wages  from  a  60  cent 
to  a  65  cent  scale. 

Q.  Did  he  state  whether  or  not  that  was  being 
put  into  effect,  or  do  you  recall? 

A.  I  don't  recall  just  what  he  said,  only  that 
they  had  only  recently  raised  the  wages  from  60 
to  a  65  cent  minimum  wage.  Mr.  Schaefer  also  in 
our  discussion  stated  that  they  [82]  had  recently 
purchased  a  pole  yard  at  Bovill,  which  yard  was 
organized  previous  to  the  purchase  by  the  Schaefer- 
Hitchcock  Company,  and  Mr.  Schaefer  stated  that 
those  employees  expressed  themselves  to  him  that 
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they  were  glad  now  that  they  were  going  to  be 
able  to  work  there  without  having  any  union. 

Q.  Was  it  the  understanding  at  the  close  of  the 
meeting  that  Mr.  Damschen  would  go  to  Mr. 
Schaefer's  house  that  evening  and  get  the  answer 
as  to  whether  he  would  be  put  back  or  nol  '. 

A.  The  understanding,  as  I  recall  it,  was  to  the 
effect  that  Damschen  was  to  contact  Mr.  Schaefer 
that  evening.  I  don't  believe  it  was  said  where,  but 
he  was  to  contact  him  that  evening  at  Priest  River 
and  find  out  what,  Mr.  Schaefer  was  going  to  do 
about  the  matter  in  regard  to  reinstating  him. 

Q.  Did  you  receive  word  from  Mr.  Damschen 
that  evening?  A.     I  did. 

Q.     How  did  you  receive  this  word? 

A.  Mr.  Damschen  called  me  b>  telephone  at  the 
Desert  Hotel  in  Coeur  d'Alene,  where  I  was  stop- 
ping. 

Q.     And  what  was  his  report  to  you? 

A.  He  reported  to  me  that  Mr.  Schaefer  said 
he  could  not  do  anything  about  the  matter  of  rein- 
statement at  this  time,  that  he  might  be  able  to  do 
something  later,  or  words  to  [83]  that  effect. 

Q.  That  was  on  the  22nd  of  March,  I  believe 
you  stated.  Was  it  the  result  of  your  effort  and 
this  call  from  Mr.  Damschen  that  you  filed  the 
charge  on  the  24th  of  March? 

A.  Yes,  it  was  imderstood  between  Butler,  tin- 
president  of  the  local,  and  Damschen  and  myself— 
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Mr.  Potts:  I  think  I  will  object  to  that.  That  is 
clear  outside  the  realm 

Trial  Examiner  McNally:     What  is  the  question? 

(Question  read.) 

Mr.  Potts:  I  have  no  objetion  to  the  question, 
but  I  object  to  the  answer,  which  goes  into  the 
conversation  between  Butler  and  Damschen. 

Trial  Examiner  McNally:  You  may  answer  the 
question. 

(Question  read.) 

Mr.  Brooks:     I  will  reframe  the  question. 

Ti-ial  Examiner  McNally:  The  question  and 
answer  may  both  go  out. 

Q.  (By  Mr.  Brooks)  Was  it  the  result  of  your 
efforts  on  behalf  of  Mr.  Damschen  and  this  tele- 
phone call  that  you  received  from  Mr.  Damschen 
that  you  filed  this  charge?  A.     Yes. 

Mr.  Brooks:     You  may  take  the  witness. 

Trial  Examiner  McNally:  Was  the  talk  with 
Mr.  Schaefer  the  same  day  that  you  talked  with 
Mr.  Conlee?  [84] 

The  Witness;  Yes,  the  same  day. 

Q.  (By  Mr.  Brooks)  In  other  words,  you  went 
from  the  pole  yard  in  Priest  River  direct  to  Sand- 
point,  where  you  contacted  Mr.  Schaefer? 

A.    Yes. 

Trial  Examiner  McNally:  Will  you  tell  us  for  the 
record  who  is  eligible  to  apply  to  Local  2614? 

The  Witness:  Anyone  who  is  employed  in  the 
woodworking  industry  in  the  area  around  Newport, 
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whether  it  be  men  who  work  in  a  sawmill  or  losing 

camp  or  pole  yard  or  other  woodwork. 

Trial  Examiner  McNally:  What  do  you  mean  by 
"area  around  Newport".  Can  you  define  ii  a  little 
more  definitely? 

The  Witness:  Mr.  Examiner,  there  is  no  definite 
line  as  to  how  far  out  the  local  might  reach  for 
membership.  It  did  and  does  yet  include  the  area 
of  Priest  River.  It  includes  the  area  at  Cascade, 
another  town  18  miles  away  from  Newport.  1  would 
say  just  roughly 

Trial  Examiner  McNally:  At  all  events,  the  Priesl 
River  employees  would  be  eligible  to  join. 

The  Witness:  That  is  right. 

Trial  Examiner  McNally :  Very  well. 

Cross  Examination 

Q.  (By  Mr.  Potts)  Mr.  Paddock,  you  are  not  an 
officer  or  [85]  member  of  Lumber  and  Sawmill 
Workers'  Union  Local  2614?  A.     No. 

Q.     The  complaining  union?  A.     No. 

Q.     And  were  not  in  March,  1941? 

A.     No. 

Q.  Your  first  contact  with  this  matter  in  dis- 
pute was  on  March  22,  1941,  when  you  made  the 
trip  to  Priest  River? 

A.     No,  that  was  not  my  first  contact  with  the 

case. 

Q.  It  was  your  first  contact  with  the  situation 
in  Priest  River  on  that  date?  That  is,  you  had  not 
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been  to  Priest  River  he  fore  in  connection  with  this 

matter?  A.     I  believe  not. 

Q.  So  all  the  information  yon  had  as  to  the  facts 
was  information  which  had  been  given  to  you  by 
other  parties  ?  A.     That  is  right. 

Q.  And  all  the  statements  which  you  made  to 
Mr.  Schaefer  at  the  office  of  the  Schaefer-Hitch- 
eock  Company  in  Sandpoint  on  March  22,  1941, 
when  yon  had  your  conference  there,  were  state- 
ments based  on  what  other  people  had  told  you? 

A.     That  is  right. 

Q.  You  knew  nothing  about  the  accuracy  of 
those  statements,  of  your  own  knowledge? 

A.     That  is  right. 

Q.  So  when  you  told  Mr.  Schaefer  that  this 
meeting  had  been  [86]  called  by  his  foreman,  you 
did  not  know  whether  or  not  that  statement  was 
accurate  or  not,  did  you,  so  far  as  any  knowledge 
yon  had  was  concerned? 

A.     That  is  right. 

Q.  Now,  as  I  understood  your  testimony  re- 
garding the  conversation  at  Sandpoint,  you  say 
Mr.  Schaefer  said  he  had  not  heard  anything  about 
any  union  activities  down  here  at  the  plant  except 
that  he  had  heard  something  about  a  CIO  matter 
and  a  beer  party  \ 

A.     No,  I  did  not  say  that. 

Q.     Now,  J  want  to  get  that  a  little  more  certain. 

A.  That  was  not  my  statement,  not  the  way  you 
asked  the  question. 
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Q.    All  I  want  is  to  gel  it  accurately. 

A.     He  said  he  had  heard  of  a  CIO  meeting  here 
in  Priest  River  and  he  had  heard  of  a  beer  party 
at  which  his  employees  were  present.  Ee  disclaimed 
any  other  knowledge  of  organizational  meetings 
the  union. 

Q.  And  he  stated  that  he  would  qoI  consider 
putting  Mr.  Damsehen  back  running  the  tractor  in 
any  event,  didn't  he?  A.     That  is  right. 

Q.  And  he  gave  as  his  reason  for  that  that  he 
was  rough  with  the  tractor1?  A.     Thai  is  right. 

Mr.  Potts :  That  is  all.  [87] 

Trial  Examiner  McNally:  Anything  further? 

Mr.  Potts:  Just  a  minute. 

Trial  Examiner  McNally:  Any  further  questions  I 

Mr.  Potts:  One  question  I  overlooked,  with  your 
permission,  Mr.  Examiner. 

Trial  Examiner  McNally:  Proceed. 

Q.  (By  Mr.  Potts)  Isn't  it  a  fact  that  you  did 
not  disclose  your  union  position  or  affiliation  to 
Mr.  Conlee  when  you  went  to  the  yard  here,  at  all. 
at  any  time  while  you  were  there? 

A.  I  am  not  sure  about  that.  I  would  not  say  yes 
or  no.  I  really  don't  know. 

Q.     Can't  you  remember  that  > 

A.     I  really  don't  remember. 

Mr.  Potts :  That  is  all. 

Mr.  Brooks:  That  is  all. 

(Witness  excused) 


136  A7.  L.  R.  B.  vs. 

JOHN  WEBB, 

a  witness  called  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Brooks)  State  your  name,  Mr. 
Webb?  A.    John  Webb. 

Q.     What  is  your  mailing  address? 

A.     Priest  River.  [88] 

Q.  Are  you  at  the  present  time  employed  by  the 
respondent  Schaefer-Hitchcock  Company? 

A.     No,  sir. 

Q.     Have  you  been  in  the  past  ? 

A.     Yes,  sir. 

Q.  When  did  you  leave  the  employ  of  the  re- 
spondent \ 

A.     I  believe  it  was  May  12  of  this  year. 

Q.     Voluntarily,  of  course?  A.     Yes,  sir. 

Q.     Are  you  presently  employed? 

A.     Yes,  sir. 

Q.     By  what  company? 

A.     By  the  B.  J.  Carney  Company. 

Q.  Were  you  working  for  the  Schaefer-Hitch- 
cock Company  at  its  pole  yard  in  Priest  River  in 
February,  of  1941  ?  A.    I  was. 

Q.  How  long  have  you  worked  for  the  respond- 
ent ? 

A.  I  think  it  was  either  in  1928  or  '30  I  began 
working  for  the  Schaefer-Hitchcock  Company.  I 
would  not  be  .sure  definitely,  but  I  believe  it  was 
1930,  though. 


S chaffer-Hitchcock  Co.  [37 

(Testimony  of  John  Webb.) 

Q.    You    started    working    when    this    compj 
started  operating  in  this  yard  here,  didn't  you  I 

A.    No,  I  worked  for  M.  L.  Bruce  Company  p 
viously,  and  Mr.  Bruce  was  killed  in  a  car  accident, 
and  the  Schaefer-Hitchcock  Company   bought    \\\< 
interest,  and  they  asked  me  if  [89]  I  would  continue 
to  work  for  them. 

Q.     But  you  think  it  was  1930? 

A.     I  think  it  was  1930. 

Q.  Directing-  your  attention, — first,  I  will  ask 
you  do  you  know7  Mr.  Con  Wear? 

A.     I  do. 

Q.  Mr.  Con  Wear  was  in  February,  1941,  em- 
ployed by  the  respondent  here  at  Priest  River,  was 
he  not  ?  A.     He  was. 

Q.  What  was  his  job  with  the  company  at  the 
pole  yard? 

A.     I  would  have  called  him  a  straw  boss. 

Q.     What  did  he  do  from  your  observation-  ! 

A.  Well,  they  have  a  hoist  down  there,  and  he 
run  that  once  in  a  while,  but  most  of  the  time  lie  was 
just  around  the  yard. 

Q.     Did  you  hear  him  give  orders  '. 

A.     I  did. 

Q.     Did  he  ever  give  you  orders'? 

A.     He  did. 

Q.  And  in  your  experience  with  the  company, 
has  Mr.  Conlee,  the  foreman,  been  off  duty  for  a 
day  or  more  at  different  times  % 
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A.  Yes,  I  can  remember  of  a  few  times  he  was 
away  from  there,  I  think  two  or  three  days,  and 
sometimes  a  day  or  two.  [90] 

(c).  Do  you  know  on  those  occasions  who,  if  any- 
one, replaced  him  as  being  in  charge  of  the  pole 
yard  ?  A.     Con  Wear  did. 

Q.  Directing  your  attention  to  February,  1941, 
do  you  recall  having  a  conversation  with  Mr.  Wear 
at  which  time  the  question  of  unions  was  brought 
tip  I  A.     You  said  previous  to  that? 

Q.     During  the  month  of  February. 

A.     During  the  month  of  February? 

Q.     Yes,  of  1941.  A.    Yes. 

Q.  Can  you  tell  us  the  date  any  more  accurately 
than  just  about  the  month  of  February? 

A.  Yes,  I  think  I  can.  I  believe  it  was  about  the 
fourth  day  before  that  meeting  was  held  at  the 
Peterson  Hotel. 

Q.  That  has  been  placed  as  the  15th  of  Febru- 
ary, and  if  it  was  four  days  previous,  it  would  be 
the  11th,  is  that  right? 

A.  That  would  be  correct.  That  would  be  very 
near  it. 

Q.     Where  did  this  conversation  occur? 

A.  In  what  we  call  the  upper  yard  of  the 
Schaefer-Hitchcock  Company  yard.  It  is  this  side 
of  the  railroad  tracks. 

Q.     During  working  hours? 

A.     During  working  hours. 
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Q.    Was  there  anyone  else  present  al   the  eon 
versation  right  near  yon  l  [!)l] 

A.    Well,  his  brother-in-law  Morley  Moitom 

about  40  feet  away,  I  would  say.  He  was  at  one  end 
of  the  pole  and  his  brother-in-law  was  al  the  other 
end,  and  Con  Wear  was  standing  righl  close  to  me. 

Q.     Thi.s  other  person  is  Morrowl 

A.     Morrow.  (spells  it.) 

Q.  Will  you  tell  us  what  was  said  in  that  con- 
versation ? 

Air.  Potts :  Objected  to  for  the  reason  that  it  does 
not  appear  that  this  witness  was  in  any  sense  a 
representative, — or  rather,  it  docs  not  appeal-  the 
conversation  which  the  witness  is  asked  to  testify 
about  was  with  anyone  who  was  an  officer  or  rep- 
resentative of  the  respondent  company. 

Trial  Examiner  McNally:  Objection  overruled. 
The  witness  may  answer. 

A.  The  same  day  that  this  conversation  took 
place, 

Trial  Examiner  McNally:  What  is  the  question  I 

(Question  read.) 

Q.  (By  Mr.  Brooks)  Tell  us  what  the  conver- 
sation was,  if  any,  and  if  it  needs  explanation,  you 
may  then  explain  it. 

A.     All  right.  He  asked  me  when  he  came  up  if 
I  knew  that  CIO  organizer  that  came  to  the  boiler 
room   that   day,   and   I   told   him   that   I   did   not. 
"Well,"  he  said,  "lie  was  from  Sandpoint." 
I  said,  "I  heard  him  make  that  statement,  but  I 
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don't  know  him."  And  he  asked  then  what  I  thought 
about  the  union,  and  I  told  him  I  figured  that  it 
[92]  had  conic  to  a  point  where  a  union  was  neces- 
sary. And  lie  asked  me  why  I  thought  that,  and  I 
said  I  understood  the  way  a  lot  of  these  matters 
were  handled,  that  with  material  shipped  by  non- 
union labor,  union  labor  could  very  well  refuse  to 
accept  it  or  handle  it,  and  it  would  be  very  possible 
that  in  Mr.  Schaefer's  business  some  poles  would 
be  shipped  some  place  sometime  and  that  condition 
would  come  up.  And  he  told  me  then  that  until  that 
condition  did  come  up  it  was  better  to  let  that 
alone,  and  if  it  did  come  up,  then  Mr.  Schaefer 
could  advise  us  to  join  a  union,  and  what  union. 

Q.  Was  that  all,  as  far  as  the  substance  of  that 
eoirversation  was  concerned,  with  reference  to 
unions?  A.     That  was  all. 

Q.  Were  you  a  few  days  after  that  invited  to 
attend  a  meeting  of  the  employees  of  the  respond- 
ent on  the  15th  day  of  February? 

A.     I  was. 

Q.     Who  invited  you?  A.     Con  Wear. 

Q.  Where  were  you  when  you  got  this  invita- 
tion ? 

A.  I  was  at  the  door  of  the  boiler  room.  I  had 
just  come  out  of  there  headed  for  home. 

Q.  State  what  Mr.  Wear  said  and  what  you 
said? 

A.  Well,  he  told  me  they  were  going  to  have  a 
meeting    at    [93]    the    Peterson    Hotel    to    decide 
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whether  or  not  they  would  have  a  anion,  and  he 
would  like  to  have  me  attend,  and  I  told  him  I  had 
quite  a  bit  of  work  I  was  doing  around  home,  and 
I  Pelt  that  there  wouldn't  be  anything  Baid  there 
that  would  be  of  sufficient  intereel  for  me  to  come. 

Q.     Was  that  the  end  of  thai  conversation  I 

A.    That  was  the  end  of  that  conversation. 

Q.     Did  you  go  to  the  meeting?  A.     I   did. 

Q.  Approximately  how  many  employees  of  the 
respondent  were  present  at  that  meeting? 

A.     Well,  I  would  say  somewhere  about  twenty. 

Q.  Will  you  state  for  us  what  transpired  and 
what  was  said  in  that  meeting  of  February  15  at  the 
Peterson  Hotel? 

A.  Well,  as  I  remember  it,  we  sat  around  in 
there  for  quite  a  little  while,  and  finally  one  party 
made  the  remark  that  we  should  dig  into  the  matter 
of  the  union  if  we  were  going  to.  And  I  believe 
then  that  Con  Wear  made  the  statement  that  Mr. 
Conlee  was  present  and  he  had  had  quite  a  bit  of 
experience  with  unions  back  east,  and  he  could 
probably  tell  us  something  about  it.  And  shortly 
after  that  Clifford  Damschen  made  the  remark  he 
figured  it  would  be  a  one-sided  affair  if  there  wasn't 
some  sort  of  representative  there  from  the  union 
who  knew  a  lot  about  it,  and  Mr.  Conlee  uuuh-  the 
remark  that  no  matter  what  was  [94]  asked  they 
always  knew  the  answers,  and  he  said  they  could 
paint  a  very  rosy  picture,  but  it  hardly  ever  de- 
veloped. And  he  told  about  back    East.   'Hie  boys 
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had  had  a  union  there  and  they  had  been  out  on 
strike  quite  a  bit  of  the  time,  and  he  felt  they  had 
really  lost  more  by  the  union  than  they  had  made. 

Q.     Did  Mr.  Coulee  state  where  back  East? 

A.  I  don't  think  he  did.  I  think  he  just  said 
back  East. 

Q.  Do  you  recall  now  anything  else  that  Mr. 
Coulee  said  at  that  meeting? 

A.     I  believe  that  is  all  that  I  can  recall. 

Q.  Do  yon  recall  George  Cronkright  saying  any- 
thing? A.     Yes. 

Q.     Do  you  recall  what  he  said? 

A.  He  mentioned  the  fact  that  at  Bovill  they 
had  had  a  union  and  the  Schaefer-Hitchcock  Com- 
pany purchased  that  yard  at  Bovill  about  the  first 
of  the  year  and  that  the  boys  had  gone  back  to 
work  for  the  Schaefer-Hitchcock  Company  without 
any  union  and  seemed  glad  to  do  it. 

Q.     And  seemed  to  be  glad  to  do  it? 

A.     I  believe  that  was  the  way  it  was  stated. 

Q.  Do  you  recall  any  proposal  for  a  vote  to  be 
taken  at  that  meeting?  A.     Yes. 

Q.     What  was  said  in  that  regard  ?  [95] 

A.  Clifford  Damschen  objected  to  that.  He  made 
the  remark  he  felt  it  was  not  representative  of  both 
sides  enough  to  give  the  parties  a  clear  picture  of 
what  it  was  actually,  and  he  figured  a  vote  was  out 
of  order. 

Q.  Did  anyone  present  other  than  Damschen 
say  anything  in  favor  of  unions? 
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A.    Not  that  I  know  of  or  recall. 

Q.     Do  you  recall  the  date  that   Clifford    I>. 
schen  was  dismissed    from  the  employ  of  the   re 
spondent  company'? 

A.     Yes,  I  am  quite  sure  T  do.    I    think   it 
March  19. 

Q.     You  recall  hearing  about  it  that  day,  do  you  i 

A.  I  didn't  really  know  about  it  until  the  aexl 
morning. 

Q.  Do  you  know  whether  or  not  anyone  else  was 
laid  off,  discharged  or  dismissed  from  the  employ 
of  the  respondent  company  at  the  Priest  River 
plant  on  that  date,  March  19,  that  Damsehcn  was 
discharged  I 

A.  No,  I  don't  know  of  anyone  else  being  laid 
off  near  that  date. 

Mr.  Brooks:  You  may  take  the  witness. 

Cross  Examination 

Q.  (By  Mr.  Potts)  You  told  Con  Wear  during 
the  conversation  on  February  11  that  you  were  in 
favor  of  the  union,  didn't  you? 

A.  I  did  not  say  I  was  in  favor  of  the  union.  I 
told  him  that  I  thought  it  had  come  to  the  point 
where  a  union  would  [96]  be  necessary.  Of  course, 
in  a  roundabout  way,  that  is  saying  it. 

Q.  In  other  words,  you  were  arguing  in  Favor 
of  the  union? 

Mr.  Brooks:  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness.  He  may  state  what  was  said. 
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but  it  is  purely  a  conclusion  as  to  whether  it  was  an 
argument  and  whether  he  was  arguing  in  favor  of 
the  union. 

Trial  Examiner  McNally:  What  was  the  ques- 
tion? 

(Question  read.) 

Trial  Examiner  McNally :  He  may  answer. 

The  Witness:  I  think  I  did  answer  that,  didn't  I? 

Trial  Examiner  McNally:  Have  you  told  us  just 
exactly  what  was  said  ? 

The  Witness:  Well,  he  asked  me  if  I  had  argued 
for  the  union,  and  I  told  him  that  I  had  said  that 
]  thought  it  had  come  to  a  point  where  a  union 
was  necessary.  Does  that  answer  the  question? 

Trial  Examiner  McNally:  Well,  is  that  all  you 
said  in  connection  with  the  union  at  that  conversa- 
tion 1 

A.  No,  I  stated  before  what  I  had  said.  I  did 
not  know  it  would  be  necessary  to  repeat  it  again. 
But  I 

Q.  (By  Mr.  Potts)  It  will  be  necessary  to  an- 
swer the  questions  as  long  as  the  Examiner  holds 
they  are  proper. 

A.  All  right.  To  complete  it  then,  after  I  had 
said  I  had  thought  it  had  come  to  the  point  where 
1  thought  a  union  was  necessary,  that  it  was  pos- 
sible for  material  [97]  to  be  shipped  and  union 
labor  at  the  other  end  refuse  to  handle  it  because 
it  was  loaded  by  non-union  labor  to  begin  with  and 
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that  I  thoughl  on  that  ground  Mr.  Schaefer  mighl 
possibly  get  eaughl  thai  way,  and  then  Con  said 
that  in  a  case  like  that  it  would  be  better  to  wait 
until  it  did  come  Lip,  and  if  ii  did.  thai  Mr.  Schaefer 
then  would  tell  us  whether  or  nol  we  should  join  a 
union  to  take  care  of  that  and  what  union. 

Q.     And  what  did  you  reply  to  that,  if  anything  I 

A.     There  was  no  more  replies  or  questions. 

Q.  Now,  that  was  the  whole  conversation  as  you 
narrated  it,  was  it?  A.     Yes,  sir. 

Q.     You  remember  it  distinctly? 

A.     I  think  I  do,  yes,  sir. 

Q.  You  did  not  have  any  other  argument  in 
favor  of  the  union  that  you  have  not  mentioned, 
other  than  the  benefit  to  the  employer? 

A.     Well,  that  could  be  taken  either  way,  ab 
lutely,  yes,  sir. 

Q.  You  did  not  mention  anything  else  in  the 
way  of  argument? 

A.     I  did  not  mention  anything  else. 

Q.  Now,  you  attended  this  meeting  on  the  15th, 
four  days  thereafter,  in  the  same  frame  of  mind, 
didn't  you?  You  [98]  had  not  changed  your  mind 
any,  had  you? 

A.     I  don't  believe  I  had,  no. 

Q.  So  when  you  attended  that  meeting  during 
the  time  you  were  present  there,  you  were  in  favor 
of  the  union,  weren't  you? 

Mr.  Brooks:  I  think  that  is  immaterial. 
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Trial  Examiner  McXally:  He  may  answer. 

A.  I  wanted  to  find  out.  I  did  not  know  much 
about  unions.  I  did  not  pretend  to  know  then,  and 
I  don't  pretend  to  know  much  yet,  but  I  wanted  to 
find  out. 

Q.     (By  Mr.  Potts)  Did  you  find  out  anything? 

A.     I  did  not  find  out  anything  there. 

Q.  You  did  not  hear  a  thing  to  influence  you  one 
way  or  the  other,  did  you  ? 

A.     At  that  meeting? 

Q.    At  that  meeting. 

A.  Well,  I  can't  say  that  I  was  too  much  influ- 
enced one  way  or  the  other  by  what  I  heard  there. 

Q.  Were  you  influenced  at  all  by  anything  you 
heard  there  1  A.     Well,  I  will  tell  you 

Q.     Just  answer  the  question,  please. 

A.     I  was  rather  disgusted,  rather  than  influenced. 

Q.  Then  you  were  not  influenced.  You  were  not 
influenced  by  anything  that  you  heard  there? 

A.     If  so,  not  very  much.  [99] 

Q.  You  did  not  express  yourself  at  that  meeting 
at  all?  A.     No,  I  did  not. 

Q.     Did  you  engage  in  any  conversation? 

A.  Well,  part  of  the  time  there  was  just  visiting 
going  on  there  other  than  at  the  time  the  union 
itself  was  under  discussion. 

Q.  All  the  time  it  was  just  a  conversation, 
wasn't  it?  Nobody  got  up  and  made  a  speech,  did 
he? 
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A.     No,  not  actually  a  speech, — I  wouldn't  call  it. 

Q.  They  just  talked  from  where  they  sal  in 
the  chair  or  ou  the  floor,  didn't  they  '. 

A.  Well,  I  believe  there  was  two  times  thai  they 
stood  up  to  address  the  crowd. 

Q.     Who  stood  up? 

A.  Mr.  Con  Wear  stood  up  al  the  time  he  intro- 
duced-Mr.  Coulee,  and  George  Cronkrighl  stood 
up  when  he  was  talking  about  the  union  at    Bovill. 

Q.     Mr.  Coulee  did  not  stand  up,  did  he  \ 

A.     No,  he  sat  on  the  floor. 

Q.  And  what  he  said  he  just  said  in  an  ordinary 
conversational  tone  of  voice? 

A.     Yes,  I  would  say  that. 

Q.  And  did  others  engage  in  the  discussion  while 
Mr.  Coulee  was  talking"? 

A.    Well,  Clifford  did,— Clifford  Damschen. 

[100] 
1  Q.     And  there  was  no  argument,  was  there? 

A.  Well,  I  don't  know  whether  you  would  call 
it  an  argument  or  not.  T  don't  suppose  you  would 
call  it  arguing. 

Q.  Mr.  Damschen  suggested  that  since  the  union 
did  not  have  a  representative  there,  they  should 
not  have  a  vote?  Isn't  that  where  he  came  into  the 
picture  1  A.     Yes,  he  suggested  that. 

Q.     Had  anybody  suggested  that  they  take  a  \ 

A.     Yes. 

Q.     Who  was  it? 
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A.     I  don't  know  who  made  the  suggestion. 

Q.     It  was  not  Pat  Conlee,  was  it  ? 

A.  Yon  mean  Pat  Conlee  made  the  suggestion 
that  we  take  a  vote? 

Q.     He  didn't  make  the  suggestion! 

A.     No. 

Q.     Con  Wear  didn't  make  it,  did  he? 

A.  I  don't  remember  for  sure  who  it  was.  Some- 
body made  the  suggestion.  It  seems  to  me  Ed  Gil- 
lespie said  that,  but  it  might  have  been  Con  Wear. 
I  don '{  know  for  sure. 

Q.  Bnt  whoever  it  was  who  made  the  suggestion. 
upon  Mr.  Damschen  objecting  to  it,  the  idea  was 
abandoned,  wasn't  it,  right  then  and  there?  No 
vote   was   taken.  A.     No   vote   was   taken. 

Q.     And  no  further  discussion.  That  just  ended  it  ? 

A.     Yes,  I  think  that  was  about  the  end  of  it. 

[10]] 

Q.  What  is  your  recollection  as  to  how  this  meet- 
ing progressed  as  to  who  started  the  discussion 
about  the  union  ? 

A.  Well,  Ed  Gillespie,  I  believe,  was  the  one 
who  mentioned  the  fact  that  we  should  get  busy  on 
talking  about  the  union  if  we  were  going  to  do 
anything  about  it. 

Q.  And  following  that  suggestion  did  different 
ones  express  their  opinion? 

A.  Well,  I  don't  think  so.  I  think  it  was  prac- 
tically as  I  told  you  before  except  after  there  was 
no  vote  I  think  there  was  two  or  three  who  made 
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the  remark  that  we  could  gel  along  all  righl  with- 
out a  union,  and  T  guess  we  can  yet. 
Q.    Now,  at  that  meeting  I  believe  you  said  that 

you  thought  there  were  about  20  there  '. 

A.     Yes,  somewhere  about  20. 

Q.     And  do  you  recall  how  many  employees  11 
were  in  the  plant  on  that  day? 

A.  Well,  I  imagine, — T  never  actually  counted 
them  there,  but  I  would  say  probably  25  or  26. 

Q.  To  the  best  of  your  knowledge  all  the  em- 
ployees were  present  at  that  meeting  except  \\>}\v 
or  five, — something  like  that  ? 

A.     Yes,  that  would  be  about  right. 

Mr.  Potts:     That  is  all. 

Redirect  Examination  [102] 
O.      (By  Mr.  Brooks)     Mr.  Webb,  you  have  ap- 
peared here  today  and  testified  pursuant  to  a  sub- 
poena, have  you?  A.     I  have. 
Mr.  Brooks :     That  is  all. 

Examination 
Q.     (By  Trial   Examiner  McNally)     Mr.  Webb, 

how  much  time  elapsed  between  the  time  you  went 
into  the  Peterson  Hotel  and  when  the  crowd  left  '. 
A.  T\Tell,  T  don't  believe  T  could  tell  you  defi- 
nitely. I  don't  believe  T  had  my  watch  with  inc. 
T  left  my  watch  in  my  work  clothes,  and  T  never 
looked  to  see  what  time  it  was,  but  T  would  say  we 
were  there  probably  five  hours.   There  was  only  part 
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of  that  period — I  think  maybe  somewhere  between 
half  and  three-quarters  of  an  hour — that  the  con- 
versation was  about  unions,  and  then  after  that  it 
was  a  party. 

Q.     Whose  party  was  it  % 

A.     I  don't  know. 

Q.     What  did  you  have  to  do  with  it  ? 

A.     Well,  I  helped  to  drink  the  beer. 

Q.     Did  you  pay  for  your  share? 

A.     I  never  paid  anything,  no,  sir. 

Q.     Who  did  pay,  do  you  know  ? 

A.     I  don't  know. 

Q.     Did  you  see  anybody  pay  for  beer  that  night  ? 

[103] 

A.  I  heard  a  couple  of  remarks  made  that  would 
lead  me  to  believe  who  paid  for  a  couple  of  cases, 
but  I  did  not  see  who  paid  for  it,  so  I  could  not 
say  that  that  is  right. 

Q.  As  far  as  you  could  see,  the  beer  was  not 
paid  for  that  evening? 

A.  Well,  it  was  paid  for  out  at  the  bar.  We  were 
in  a  room  at  the  back  end,  and  the  beer  was  car- 
ried in  there  in  cases. 

Q.  You  don't  know  who  did  pay  for  it,  but  you 
did  not  pay  Tor  what  you  had? 

A.     That  is  correct. 

Trial  Examiner  McNally:     Anything  further? 

(No  response.) 

(Witness  excused.) 
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Mr.  Brooks:    That  concludes  the  evidence  thai 
I  have  to  offer,  Mr.  Examiner,  and  with  the  u 
motion  that  is  made  in  these  proceedings  to  amend 
the  complaint  to  conform  to  the   proof,   1    rest.    I 

will  state,  of  course,  that  this  has  to  do  with  formal 
matters  and  is  not  to  add  any  substance  to  the  emu- 
plaint. 

Trial  Examiner  McNally:  Any  objection  to  the 
motion  ? 

Mr.  Potts:  Well,  T  object  to  a  motion  the  pur- 
port of  which  is  not  stated.  If  there  are  any  mo- 
tions to  be  made,  it  seems  to  me  they  should  he 
stated. 

Mr.  Brooks:  My  thought,  Mr.  Examiner,  is  in 
event  there  are  some  typographical,  clerical,  or 
formal  errors  [104]  such  as  dates,  spelling  and  so 
so  forth  as  to  which  the  proof  varies  from  the  com- 
plaint, this  motion  is  to  take  care  of  that.  Aa  I 
stated,  it  is  not  to  add  any  additional  substance  to 
the  complaint. 

Trial  Examiner  McNally:  With  that  amplifica- 
tion, Mr.  Potts,  what  do  you  say  ? 

Mr.  Potts:  Tf  it  is  restricted  to  formal  correc- 
tions only,  I  have  no  objection  to  it. 

Mr.  Brooks:     It  is  so  restricted. 

Trial  Examiner  McNally:    The  motion  is  granted. 

Mr.  Potts:     Call  Mr.  Cronkright. 
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GEORGE  WILLARD  CROrKRIGHT, 

a  witness  called  by  and  on  behalf  of  the  Respondent 
Sehaefer-Hitchcock  Company,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Potts)  State  your  full  name. 

A.     George  Willard  Crockright. 

Trial  Examiner  McNally:  Will  you  spell  your 
last  name? 

The  Witness:  C-r-o-n-k-r-i-g-h-t  (spells  it). 

Q.     (By  Mr.  Potts)  Where  do  you  reside? 

A.     Priest  River. 

Q.  Are  you  employed  by  the  Sehaefer-Hitch- 
cock  Company  at  its  pole  plant  in  Priest  River? 

[105] 

A.     Yes,  sir. 

Q.     How  long  have  you  been  employed  there? 

A.     17  years. 

Q.  During  what  part  of  that  time  has  your  em- 
ployment been  with  this  company  ? 

A.     The  whole  time. 

Mr.  Brooks:  I  will  stipulate  he  is  in  error,  Mr. 
Potts,  to  make  it  simpler. 

Q.  (By  Mr.  Potts)  It  is  my  impression,  Mr. 
Cronkright,  that  the  Sehaefer-Hitchcock  Company 
did  not  have  this  pole  plant  prior  to  1930? 

A.     That  is  right. 

Q.     So  let's  get  it  accurately. 

A.     All  right. 
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Q.  Prior  to  thai  time  when  they  acquired  the 
plant,  you  were  working  for  whom  ! 

A.    For  Mr.  Schaefer  and  Mr.  Hitchcock  al  I 
niksu  Cedar  Company. 

Q.  So  your  statement  yon  have  been  working  for 
this  company  17  years  is  correct,  is  it  ? 

A.     That  is  right;  I  believe  it  is. 

Q.  Now,  during  the  months  of  February  and 
March  of  the  present  year  what  work  were  you  do- 
ing  1  A.    Inspecting. 

Q.     Inspecting-  what  ?  A.     Poles.  [106] 

Q.     And  where? 

A.  In  the  Priest  River  yard.  Sometimes  I  was 
in  the  Bovill  yard,  and  sometimes  in  Potlatch  For- 
ests and  part  of  the  time  at  Soldier  Creek. 

Q.  Well,  during  these  two  months  where  did  you 
spend  most  of  the  time,  February  and  March  <>f  this 
year?  A.     Soldier  Creek. 

Q.  How  much  of  your  time  was  spent  in  tin- 
Priest  River  yard?  A.     Very  little. 

Q.  You  were  here  about  the  middle  of  Febru- 
ary, were  you, — that  is,  sometime  about  the  15th  of 
February?  A.     Yes,  sir. 

O.  Were  you  here  any  considerable  length  of 
time  before  that  date  ? 

A.  Xot  steady,— not  to  say  I  was  in  the  yard  for 
15  or  20  days  at  a  stretch  because  T  was  nol 

Q.  Do  you  recall  a  meeting  of  some  kind  which 
was  held  in  Priest  River  on  February  15,  1941   by 
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the     eni])loyees    of    the     Sehaefer-Hitchcock     pole 

plant  ?  A.    Yes,  sir. 

Q.  Did  you  have  anything  to  do  with  arranging 
that  meeting?  A.     I  did. 

Q.     Just  what  did  you  do  ? 

A.  Well,  nothing  more  than  to  try  and  get  the 
bnyp  [107]  together  and  talk  the  proposition  over. 

Q.  Did  you  discuss  it  with  anyone  else  and  take 
s<>me  part  in  arranging  the  meeting  or  getting  them 
together  ? 

A.     Well,  I  and  Con  Wear  got  them  together. 

Q.  Do  you  know  of  anybody  else  participating 
in  the  preliminaries  ? 

A.     Ed  Gillespie,  I  believe. 

Q.     How  did  you  go  about  getting  them  together? 

A.  Well,  jnst  told  them  we  would  gather  up  at 
the  Peterson  Hotel  and  would  talk  the  proposition 
over. 

Q.  Well,  did  you  take  that  up  with  any  of  the 
crew  or  individually? 

A.  Oh,  not  individually;  just  around  throughout 
the  yard,  whoever  happened  to  be  working  with  me. 

Q.     How  many  did  you  see  ? 

A.     How  is  that  1 

Q.  How  many  boys  did  you  see  about  attending 
the  meeting? 

A.  Oh,  gosh,  I  cannot  tell  you.  It  is  not  easy  to 
tell  exactly. 

Q.  Now,  did  Mr.  Conlee  make  any  suggestion  to 
you  about  having  such  a  meeting? 


Schaefer- Hitchcock  Co.  [55 

(Testimony  of  George  Willard  Cronkrigl 
A.    No,  sir. 

Q.     Did  he  talk  to  you  about  it  at  all  >. 

A.     No,  sir. 

Q.     Or  did  you  talk  to  him  about  it  \  [108] 

A.     I  asked  him  to  come  up  there. 

Q.     Oh,   you   asked   him   to   come   up? 

A.     I  did. 

Q.     What  did  he  say? 

A.  He  said  that  he  did  not  know:  I  told  him 
I  thought  it  would  be  pretty  nice  for  him  to  come 
up  there  and  sit  in,  that  he  would  sec  lmw  the 
boys  felt. 

Q.  Did  he  finally  say  whether  he  would  or 
would  not? 

A.  I  don't,  remember  whether  he  told  me  lie 
would  come  or  not. 

Q.  However,  when  the  meeting  was  held  he  did 
come  ?  A.    Yes. 

Q.     Now,  were  you  present  at  the  meeting? 

A.     Yes,  sir. 

Q.     Do  you  know  who  bought  the  beer? 

A.  I  know  who  bought  some  of  it.  T  paid  for 
some  of  it. 

Q.     Did  you  pay  for  it  with  your  own  money  .; 

A.     I  certainly  did. 

Q.     How  did  you  buy  that  beer;  bottles  or  cast 

A.     Well,  two  cases  at,  a  time. 

Q.     Do  you  know  who  bought  other  eas 

A.    Yes. 
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Q.     Did  you  see  them  pay  for  it? 

A.     No,  I  seen  them  order  it. 

Q.  As  far  you  know,  did  Mr.  Conlee  buy  any 
beer  at  that  meeting?  [109]  A.     No,  sir. 

Q.  Or  did  the  Schaefer-Hitchcock  Company  buy 
or  pay  for  any  beer  at  that  meeting? 

A.     No,   I   don't  think  so. 

Q.  Now,  will  you  tell  us  in  your  own  words 
just,  what  happened  at  that  meeting,  as  you  re- 
member it? 

A.  Well,  we  just  gathered  in  there  and  sat 
around  and  talked,  and  eventually  it  was  brought 
up  that  we  should  go  ahead  and  discuss  the  proposi- 
tion which  we  did,  and  we  discussed  it  back  and 
forth  across  the  room. 

Q.     What  proposition? 

A.     Of  whether  we  should  unionize  or  not. 

Q.     How  was  it,  discussed? 

A.  Well,  about  the  same  as  if  we  sat  around 
here  and  started  talking  about  shooting  a  deer, 
and  everybody  would  have  something  to  say. 

Q.  Is  it  your  recollection  a  few  or  many  persons 
participated  in  the  conversation? 

A.  Well,  as  I  remember  it,  pretty  near  every- 
one had  a  little  something  to  say.  There  may  have 
been  a  few,  a  half  dozen  or  so,  who  did  not  say 
anything. 

Q.  Was  there  any  chairman  of  the  meeting 
selected  or  appointed? 

A.     No,  I  don't  think  so. 
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Q.    Nobody  presided  at  the  meeting  1  [lio] 

A.     No,  sir. 

Q.  When  anyone  present  talked  did  he,  or  did 
he  not,  get  up  and  address  anyone  in  particular  1 

A.     No. 

Q.  Did  you  hear  Mr.  P.  ,T.  Conlee,  the  foreman 
at  the  plant,  say  anything  at  that  meetinj 

A.    I  did. 

Q.     Where  was  he  when  he  said  it  '. 

A.     Sitting-  on  the  floor  with  his  legs  crossed. 

Q.  How  did  he  come  to  engage  in  the  conver- 
sation % 

A.  I  believe  someone  asked  him  if  lie  would 
say  a  few  words,  that  he  probably  had  been  more 
acquainted  with  the  unions  than  we  had. 

Q.     And  did  he  respond  and  say  something'? 

A.  Yes,  he  said, — well,  he  said,  "Before  I  say 
anything  I  want  to  say  this  much,  the  company  is 
not  opposed  to  union  labor."  And  then  he  went 
ahead  and  told  us  he  had  had  an  experience.  T 
believe,  in  Minneapolis  where  it  did  not  turn  out  >.. 
good,  that  they  went  on  strike  and  was  on  strike 
for  a  certain  length  of  time  and  gained  nothing. 

Q.  Do  you  remember  anything  else  that  lie 
stated  ?  A.     Pardon  % 

Q.     Do  you  remember  anything  else  that  he  said  \ 

A.     No. 

Q.  Did  anyone  else  make  any  remark  or  state- 
ment in  reply  [111]  to  what  Mr.  Conic*'  said  ? 
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A.  Yes,  Mr.  Damschen  said — I  don't,  know  if 
I  can  quote  him  exactly,  but  anyway  he  said  he 
did  not  think  we  should  take  a  vote  upon  it  because 
there  was  no  one  there  to  speak  for  the  union. 

Q.  And  when  he  made  that  statement  what  hap- 
pened to  the  vote? 

A.  There  was  none.  Somebody  ordered  two  cases 
of  beer. 

Q.  Was  that  the  end  of  the  discussion  about 
unions?  A.     Yes,  sir. 

Q.  You  did  not  hear  anything  further  about 
unions  that  evening?  A.     No,  sir. 

Q.  Did  you  hear  anything  more  about  unions 
from  then  on  during  the  month  of  February  or 
month  of  March  around  the  plant? 

A.  Well,  I  was  not  around  the  plant  much  after 
that. 

Q.  When  you  were  there  did  you  hear  any 
discussions  of  the  union?  A.     No,  sir. 

Q.  Did  you  observe  any  activity  in  connection 
with  the  union?  A.     No,  sir,  none. 

Q.  Now,  let's  see,  you  made  some  remarks  at 
this  meeting,  didn't  you? 

A.     Yes,  T  talked  a  little.  [112] 

Q.     What  did  you  say? 

A.     I  don't  remember  all  that  I  said. 

Q.  Do  you  recall  saying  something  about  the 
Bovill  plant  recently  purchased  by  the  Schaefer- 
Hitchcock  Company  having  had  a  union  while  it 
was  owned  by  the  former  owner?  A.     Yes,  sir. 
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Q.     And   since   then   that    they    had    not    had    a 

union? 

A.    Yes,  and  I  stated  I  was  there  when  the  men 

went  back  to  work  and  they  seemed  to  be  glad  to 
go  back  to  work. 

Q.     Did   you   make   any   other   remarks   on    the 

subject?  A.     I  don't  believe  so. 

Q.  Did  you  know  at  the  time  you  attended  that 
meeting   that.   Mr.    Clifford   Damschen    had    either 

joined  the  imion  or  was  a  union  man  in  any  way  I 

A.     No,  sir. 

Q.  Did  you  know  at  any  time  afterwards  while 
you  were  around  the  plant  before  March  19tli .; 

A.     No,  sir,  and  I  don't  know  it  now. 

Q.     Had  you  heard  anything  to  that  effect? 

A.     No,  sir. 

Mr.  Potts:     You  may  take  the  witness. 

Cross  Examination 

Q.  (By  Mr.  Brooks)  What  is  your  rate  of  pay, 
Mr.  Cronkright?  A.     80  cents  an  hour. 

Q.  How  long  have  you  been  getting  80  cents 
an  hour?  [113]  A.     Since  January  1,  1941. 

Q.  The  company  put  a  general  raise  in  effeel 
about  the  1st  of  April? 

Mr.  Potts:     The  1st  of  April. 

A.    Yes. 

Q.     (By  Mr.  Brooks)     Which  was  it? 

A.  What  is  that?  I  wasn't  in  the  yard  at  that 
time. 
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Q.     You  did  not  get  a  raise  at  that  time,  though? 

A.     No,  sir. 

Q.  When  you  went  to  Bovill  were  you  inspect- 
ing poles  there?  A.    Yes. 

Q.  Were  you  sent,  there  at  the  time  the  company 
began  the  operation  of  the  plant? 

A.     That  is  right. 

Trial    Examiner   McNally:     Who    sent   you? 

The  Witness:     Well,  the  company  did. 

Q.  (By  Mr.  Brooks)  What  individual  asked 
you  to  go? 

A.  Well,  I  don't  know  whether  it  was  an  order 
from  the  office,  or — I  believe  it  was  an  order  from 
the  office. 

Q.     Do  you  remember  who  told  you  about  it? 

A.     No. 

Q.  Did  you  have  written  instructions  on  what 
you  were  to  do  when  you  got  there? 

A.  No,  I  went  over  there  to  meet  a  guy  from 
the  East  who  was  coming  out  there  to  buy  some 
poles.  [114] 

Q.     And  what  were  you  to  do  with  respect  to 

A.     Work  with  the  inspector. 

Q.     And  determine  the  grade  of  pole  and  so  on? 

A.     You  are  right. 

Q.  How  much  beer  did  you  buy  that  night? 
You  said  you  bought  some  of  it. 

A.     I  bought  two  cases. 

Q.    Were  they  these  stubby  bottles? 
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A.     They  were  pint  bottles,— 12  ounce  bottle*  or 

11  ounces.  I  can't  say  which. 

Q.    24  to  the  case?  A.     Thai  is  right. 

Q.     Did  you  drink  all  that  beer  yourself  1 

A.     I  drank  my  share  of  it. 

Q.     Did  you  drink  all  oP  it  I 

A.     Oh,  no,  I  don't  think  I  did. 

Q.     How  much  did  that  cost  a  case? 

A.     I  believe  it  was  $3.20  a  case. 

Q.    You  spent  $6.40  for  beer? 

A.     That  is  right. 

Q.     You  spent  it  out  of  your  pocket  >. 

A.     That  is  right. 

Q.     Do  you  know  who  else  paid  for  any  beerl 

A.     Yes,  Charlie  Theobald. 

Q.     Does  he  work  for  the  company?  [II 5] 

A.     Yes,  sir. 

Q.     What  is  his  job?  A.     Common  laborer. 

Q.     Who  else  bought  some  that  you  know  ofl 

A.  One  of  the  Mclnnises  bought  some, — maybe 
both  of  them;  I  don't  know.  There  were  two  of 
them.  I  am  not  sure  whether  Clifford  did  or  not, 
but  there  was  beer  coming  so  fast  I  couldn't  tell 
you  any  more.  Charlie  Theobald  was  the  first  one 

Q.  Did  you  start  drinking  beer  before  the  dis- 
cussion ended  about  unions?  A.    No. 

Q.  Did  you  have  to  pay  for  the  use  of  the  room 
in  the  hotel?  A.     No. 

Q.     Did  you  make  arrangements  to  use  the  room  ? 

A.    Yes. 
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Q.  Were  you  the  first  one  to  get  the  idea  about 
having  this  meeting'?  A.     Oh,  no. 

Q.     Who  mentioned  it  to  you? 

A.     I  could  not  say. 

Q.  You  don't  remember  the  first  time  you  heard 
about  it? 

A.  It  was  talked  of  two  or  three  days  before 
we  got  around  to  having  a  meeting. 

Q.     You  were  in  favor  of  having  this  meeting? 

[116] 

A.     Certainly. 

Q.  Had  you  heard  there  had  been  union  talk 
around   among   the   employees?  A.    Yes. 

Q.     When  did  you  hear  that? 

A.     Around  there. 

Q.     I  say  when? 

A.  I  would  say  two  or  three  or  four  or  five 
days  before  that. 

Q.     And  you  and  Con  Wear  talked  about  it? 

A.  Only  to  the  extent  that  we  should  get  to- 
gether, and  if  we  were  going  to  unionize,  go  ahead 
and  unionize;  otherwise,  we  would  not. 

Q.     Who  suggested  the  place  to  have  it? 

A.     I  believe  I  did. 

Q.  You  told  Con  Wear  you  thought  that  would 
be  a  good  place  to  have  it?  A.    Yes. 

Q.  Did  Con  Wear  go  with  you  to  make  arrange- 
ments ? 

A.  I  believe  he  was  with  me  when  I  made  the 
arrangements. 
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Q.    You  asked  Mr.  Conlee  t<»  come  to  the  m< 

ing?  A.     I  did. 

Q.    What  did  you  say  to  him  when  you  asked 

him? 

A.  I  just  asked  him  if  he  did  not  wanl  to  come 
up  to  the  meeting. 

Q.     And  you  told  him  what?  [117] 

A.     I  told  "him  what  we  were  going  to  do. 

Q.  You  told  him  you  were  going  to  discuss  the 
imion  ? 

A.  Discuss  the  possibilities  of  whether  we  would 
unionize  or  not. 

Q.  I  believe  you  stated  Mr.  Conlee  mentioned 
something  about  Minneapolis,  or  his  experience  in 
Minneapolis  ? 

A.  I  believe  it  was  Minneapolis.  It  was  east,  and 
I  believe  it  was  Minneapolis. 

Q.  Was  that  while  he  was  working  for  the  com- 
pany in  Minneapolis?  A.     I  could  not  say. 

Q.  You  don't  know  whether  it  was  the  Schaefer- 
Hitchcock  Company  in  Minneapolis?  A.     No. 

Q.  Do  you  know  whether  or  not  Mr.  Conlee 
ever  worked  for  the  Schaefer-Hitchcoek  Company 
in  Minneapolis? 

A.  I  think  he  did.  I  don't  know  for  sure.  1  did 
not  know  Mr.  Conlee  until  he  came  here. 

Q.  I  believe  you  stated  your  rate  of  pay  now 
is  80  cents  an  hour  ?  A.     That  is  right. 

Q.  Did  anyone  reimburse  you  later  on  for  any 
part  of  that  $6.40  you  spent  for  beer  ? 
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A.     No. 

Q.  You  did  not  take  up  any  collection  among 
the  fellows  [118]  to  give  you  some  help?        A.     No. 

Q.  When  you  were  at,  Bovill  at  the  time  the 
men  came  to  work  for  the  first  time  for  Schaefer- 
Hitchcock  how  did  you  find  out  that  they  were 
glad  to  come  back  without  the  union? 

A.  I  believe  Mr.  Galway  told  them  that, — that 
is  the  foreman  and  was  the  foreman  when  the  other 
company  had  it 

Q.    Yes. 

A.  And  he  told  them  if  they  wanted  to  unionize 
that  the  company  was  not  opposed  to  it. 

Q.  I  say,  how  did  you  learn  that  they  were 
happy  that  there  was  no  union? 

A.  I  would  say  they  were  pretty  well  satisfied 
to  go  back  to  work  without  the  union. 

Q.     You  heard   several   of  them   say   that? 

A.     Yes,  I  talked  to  them  as  they  were  working. 

Q.  Can  you  tell  me  how  long  it  was  prior  to 
the  date  of  this  meeting  that  you  first  got  the  idea 
that  it  would  be  a  good  idea  to  get  the  boys  to- 
gether to  discuss  it? 

A.     Only  a  few  days,  four  or  five  days. 

Q.  And  Con  Wear  was  the  first  man  you  talked 
to,  wasn't  it? 

A.  No,  I  think  Ed  Gillespie  was  the  first  one 
I  talked  with.  [119] 

Q.  Yon  and  Con  Wear  were  together  making 
most  of  the  arrangements,  weren't  yon  '. 
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A.     No,  we  weren't. 

Q.  Who  assisted  you  besides  Con  Wear  in  mafc 
ing  the  arrangements? 

A.     What  arrangements  do  you   mean  i 

Q.     The  arrangements  for  the  meeting. 

A.    We  just  went  around   to  the  men   we  w< 
working  with,  and  while  I  asked  one  man  thai  man 
might  turn  around  and  ask  another, — understand  ? 

Q.  Yes,  but  you  and  Con  Wear  agreed  thai  that 
was  the  way  to  do  it?  A.    Yes. 

Redirect  Examination 

Q.  (By  Mr.  Potts)  When  did  the  party  idea 
strike  the  crew  there?  Was  it  contemplated  before 
that  you  were  going  to  have  a  party  during  the 
course  of  the  meeting  or  did  it  arise  after  you  had 
gathered  there? 

A.  I  believe  it  was  decided  after  we  were  there 
that  we  were  in  a  good  place  to  drink  beer. 

Q.  What  is  your  idea  as  to  how  many  employ. .  a 
who  were  then  working  were  actually  present  at 
that  meeting?  A.     All  but  four  or  five. 

Mr.  Potts:     That  is  all. 

Mr.  Brooks:     That  is  all. 

(Witness  excused.)  [120] 

Trial  Examiner  McNally:  We  will  recess  tor  ten 
minutes. 

(Whereupon  a  short  recess  was  taken,  after 
which  proceedings  were  resumed  as  follows:) 

Mr.  Potts:     Call  Con  Wear. 


166  AT.  L.  B.  B.  vs. 

CON  WEAR, 

a  witness  called  by  and  on  behalf  of  the  Respon- 
dent Schaefer-Hitchcock  Company,  being  first  duty 
sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Potts)  Please  state  your  full  name 
or  the  name  that  you  generally  go  by? 

A.     Con  L.  Wear. 

Q.     And  your  residence,  Mr.   Wear? 

A.     Priest  River,  Idaho. 

Q.     How  long  have  you  lived  in  Priest  River? 

A.     Since  July  of  1929. 

Q.  Are  you  now  employed  by  the  respondent 
Schaefer-Hitchcock   Company?  A.     I   am. 

Q.  How  long  have  you  been  employed  by  that 
company?  A.     Since  1930. 

Q.  During  that  time  where  have  you  been  em- 
ployed by  the  company  ?  Where  have  you  done  your 
work?  A.     At  Priest  River. 

Q.  In  the  pole  plant  that  they  maintain  and 
operate  in  [121]  Priest  River?  A.     Yes,  sir. 

Q.  Are  you  the  Con  Wear  who  has  been  men- 
tioned here  during  this  proceeding?  A.     I  am. 

Q.  What  do  you  do  t  What  is  your  work?  What 
kind  of  work  have  you  done  during  the  past  year 
or  two  in  that  pole  plant? 

A.  I  am  running  both  the  jammers, — both  gas 
jammers,  and  I  have  inspected  poles,  and  I  haA<e 
loaded  poles. 
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Q.     During  the  last  year  or  two  or  several  ye 

for  that,  matter,  have  you  had  any   particular  job 
that  you  worked  at  all  th<'  time,  or  have  you  worked 

at  different  jobs  in  the  yard? 

A.  I  have  worked  at  different  jobs  most  of  the 
time. 

Q.  Is  there  any  one  job  that  you  have  worked 
at  more  than  another'?  A.     I  don't,  think  bo. 

Q.  Now,  have  you  been  a  straw  boss  in  thai 
yard?  A.     No,  I  have  not. 

Q.  Have  you  had  any  authority  in  the  yard  as 
to  giving  orders? 

A.     No,  I  have  taken  my  orders  from  Pat  Coulee. 

Q.     And  what  was  your  rate  of  pay  during  194' ) ! 

A.     75  cents  an  hour. 

Q.     What  is  your  present  rate  of  pay  (  [122] 

A.     80  cents. 

Q.     When  did  the  increase  become  effective? 

A.  I  would  not  say  for  sure.  I  believe  it  was 
in  April,  but  I  would  not  say  for  sure. 

Q.  Anyhow  during  the  spring  of  this  year,— 
1941,  you  mean?  A.     Yes. 

Q.  Did  you  receive  an  increase  of  five  cents 
an  hour?  A.     I  did. 

Q.  Was  there,  or  wasn't  there,  a  general  in- 
crease in  the  plant  at  that  time,  at  the  same  time 
you  got  your  increase?  A.     There  was. 

Q.  Did  you  have  a  conversation  with  Mr.  Clif- 
ford. Damschen  sometime  prior  to  the  meet  in  u  that 
was  held  in  the  Peterson  Hotel  at  Priest  River  on 
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February  15,  1941, — during  that  week  or  a  lew  days 

preceding  that,  that  you  recall? 

A.  I  believe  I  asked  him  if  he  was  going  to 
come  up,  that  we  were  all  going  to  get  together  at 
the  Peterson  Hotel. 

Q.  Do  you  recall  the  date  of  that  conversation 
with  reference  to  the  meeting*? 

A.    I  believe  it  was  the  same  day  as  the  meeting. 

Q.     Do  you  recall  where  you  saw  him? 

A.     I  am  not  sure  where  I  saw  him. 

Q.  What,  is  your  recollection  of  the  conversa- 
tion, or  haven't  you  any?  A.     I  haven't.  [123] 

Q.  Do  you  remember  whether  anyone  else  was 
with  you  when  you  saw  him? 

A.     I  don't  remember  that  either. 

Q.     Do  you  recall  what  he  said,  if  anything? 

A.     No,  I  don't. 

Q.  Do  you  recall  anything  about  your  making  a 
statement  to  the  effect  that  it  was  going  to  be  a 
friendly  talk  or  chat  among  the  workers? 

A.  I  believe  there  was  something  mentioned  that 
we  were  all  getting1  together,  that  we  had  never 
been  together,  all  of  us  at  one  time  since  we  had 
worked  there. 

Q.  Now.  had  you  talked  to  anyone  else  about  this 
meeting  before  the  day  of  the  meeting,  that  is,  any 
of  the  other  employees,  about  arranging  the  meeting 
or  had  anyone  talked  to  you? 

A.  Yes.  I  believe  George  Cronkright  and  I 
talked  about  it. 
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Q.  Mr.  Wear,  when  did  you  firsl  hear  of  the 
proposition  to  have  tins  meel  ing  .; 

A.  I  don't  know  whether  ii  was  two  or  three 
days  or  three  or  four  days  before  the  meetii 

Q.     From  whom  did  you  hear  aboul  it  >. 

A.     George  Cronkright,  and  I  believe,  Ed  Gille* 
pie. 

Q.  Do  you  recall  just  how  it  came  about,  as  to 
who  first  mentioned  it  or  what  the  circumstances 
were?  A.     No,  I  can't.  [124] 

Q.  What  did  you  do  about  it  in  the  way  of  com- 
municating with  others  of  your  fellow  workmen 
there? 

A.  I  believe  Mr.  Cronkright  spoke  to  several  of 
them  and 

Q.     Did  you  tell  any  of  them  ? 

A.  I  don't  remember  who  I  asked.  T  think'  T 
asked  certain  ones.  I  asked  John  Webb  if  he  was 
going  to  attend,  and  he  said  he  did  not  know  if  he 
would  or  not,  and  it  probably  would  not  amount  to 
anything  anyway. 

Q.  Had  you  had  any  conversation  with  Mr.  P.  J. 
Conlee,  the  foreman,  in  regard  to  this  meeting  al 
any  time  before  it  was  held?  A.     T  did  not. 

Q.  Had  he  ever  suggested  to  you  that  there  be 
such  a  meeting  ?  A.     He  had  not. 

Q.     Or  had  anvbody  connected  with  the  Scha< 
Hitchcock  Company?  A.     No,  sir. 

O.  Do  you  know  whether  or  not  the  idea  of  hav- 
ing a  party  there  in  connection  witli  or  following  the 
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meeting-  was  mentioned  before  the  meeting  was  ac- 
tually held? 

A.  You  mean  that  we  were  to  have  a  party  after 
the  meeting  was  held? 

Q.     Yes. 

A.  I  think  most  everyone  intended  it  to  be  that 
way.  [125] 

Q.     Was  that  what  you  had  in  mind? 

A.     I  did. 

Q.  Well,  were  you  at  the  hotel  when  the  meet- 
ing got  together, — when  the  boys  got  together  at 
the  meeting?  A.     I  was. 

Q.  And  of  the  men  who  were  then  working  at 
the  plant  how  many  of  them  do  you  think  were 
there  ? 

A.  I  don't  know  exactly;  perhaps  20;  I  would 
not  say  for  sure.  I  never  counted  them. 

Q.  Did  you  notice  whether  most  of  them  were 
there  ? 

A.     Most  of  them  were  there;  all  but  five  or  six. 

Q.  And  did  you  observe  that  Mr.  Conlee,  the 
foreman,  was  there  at  any  time  during  the  meeting? 

A.     He  was. 

Q.  Did  you  know  until  you  saw  him  there  that 
he  was  going  to  be  there  ?  A.     I  did  not. 

Q.  What,  if  anything,  did  you  do  with  reference 
to  asking  Mr.  Coulee  to  make  any  remarks  during 
the  course  of  the  meeting? 

A.  Well,  the  boys  had  been  talking  and  visiting 
together   and   someone   suggested   that  they  should 
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see  what  they  should  do  about  union,  and  DO  one 
seemed  to  say  anything,  and  I  asked  Mr  Conlee, 
maybe  he  knew  more  about  it  than  the  real  of  us, 
about  unionizing,  that  none  of  us  knew  anything 
[126]  about  it. 

Q.     Then  what  happened? 

A.  He  told  all  of  us  that  we  should  understand 
that  the  company  was  not  opposed  to  organized 
labor,  and  what  little  business  lie  had  had  with  the 
union,  he  did  not  know  whether  they  had  benefited 
by  it  or  not ;  he  would  not  say. 

Q.  Did  he  mention  anything  in  particular  thai 
you  recall  about  his  experience  other  than  what  you 
have  just  stated? 

A.  He  said  that  they  went  out  on  strike  For 
quite  a  while,  and  he  did  not  know  as  they  had 
benefited  by  striking. 

Q.  Then  did  Mr.  Damschen  say  anything  that 
you  recall? 

A.     I  don't  recall  that  he  did. 

Q.  Well,  after  Mr.  Conlee  had  made  his  remarks 
did  anyone  else  participate  in  the  conversation  or 
discussion  ? 

A.  Someone  made  the  suggestion  that  we  should 
vote  on  it,  and  Mr.  Damschen  figured  that  that 
would  not  be  the  right  thing  to  do;  so  there  was 
no  vote  taken  and  no  argument  about  it. 

Q.  And  after  Mr.  Damschen  made  his  objection 
did  anvone  insist  or  arerue  again  for  a  vote  ? 
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A.     No. 

Q.    And  then  what  happened? 

A.     We  drank  beer  from  that  time  on. 

Q.     That  was  when  the  beer  was  called  for? 

A.     That  is  right.  [127] 

Q.     Do  yon  remember  who  bought  the  beer? 

A.  Well,  most  everyone  that  was  there  bought 
beer. 

Q.     Did  yon?  A.     I  did. 

Q.     Buy  a  case  or  more? 

A.     I  bought  two  cases. 

Q.     Did  yon  pay  for  it  ?  A.     I  did. 

Q.     With  your  own  money?  A.     T  did. 

Q.     Who  else  bought  cases  of  beer  ? 

A.  I  believe  George  Cronkright  and  Charlie 
Theobald.  I  don't  remember  who  else. 

Q.  By  the  way,  did  Mr.  Conlee  stay  for  the  party 
afterward,  or  did  he  leave?  A.     He  left. 

Q.  Did  anyone  else  leave  at  that  time,  or  did 
they  all  stay,  or  did  some  leave  ? 

A.  I  believe  everybody  stayed,  all  but  Mr. 
Conlee. 

Q.     T  beg  your  pardon? 

Trial  Examiner  McNally:     All  but  Mr.  Conlee. 

A.     All  but  Mr.  Conlee.  Mr.  Conlee  did  not  stay. 

Q.     (By  Mr.  Potts)     How  long  did  they  stay? 

A.  T  don't  know.  T  stayed  there  until, — I  don't 
know  what  time  it  was  when  T  went  home  with  Mr. 
Damschen.  [128] 
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Q.    You  and  Mr.  Damschen  Left  a1  the  same  til 
did  yon?  A.     Thai  is  right. 

Q.    And  the  party  had   nol    broken  up  at    thai 

time?  A.     No. 

Q.     That  was  Saturday  evening,  wasn't  it  | 

A.     Yes. 

Q.  And  you  had  recovered  sufficiently  so  thai 
you  went  to  work  Monday  morning,  had  yon.-' 

A.     Yes. 

Q.  From  then  on  did  you  hear  anything  around 
the  plant  or  yard  about  union  or  union  activity  .; 

A.     I  never  did. 

Q.  Did  you  see  Mr.  Damschen  as  he  was  work- 
ing there  in  the  yard  from  time  to  time  from  then 
on  until  the  19th  of  March  ?  A.     T  did. 

Q.     Did  you  observe  any  activity  on  his  part  in 
connection  with  organizing  a  union,  or  anything 
the  kind? 

A.     I  never  heard  him  say  a  word  about  unions. 

Q.     Did  you  hear  anybody  else  talking  it ! 

A.     I  did  not. 

Q.  Did  you  know  Mr.  Damschen  was  a  member 
of  the  union  at  any  time  during  that  period  \ 

A.     I  did  not. 

Mr.  Potts:     You  may  cross  examine. 

Cross  Examination  [V29] 
Q.     (By  Air.  Brooks)     Mr.  Wear,  they  had  two 
shifts  working  there  at  the  pole  yard  nor  long  ago, 

didn't  thev?  A.     Thev  did. 
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Q.     How  long  had  those  two  shifts  worked? 

A.     I  couldn't  tell  how  long  for  sure. 

Q.     When  did  they  put  on  the  second  shift? 

A.  I  don't  know  whether  it  was  April  or  May. 
I  could  not  say  for  sure  when  they  started  two 
shifts. 

Q.  Your  host  recollection  is  that  it  was  probably 
April  or  May? 

A.  I  think  that  is  about  when  it  was.  I  couldn't 
say  for  sure. 

Q.     When  did  they  take  off  the  second  shift? 

A.     About  a  month  ago. 

Q.  And  you  were  in  charge  of  one  of  those 
shifts?  A.     Part  of  the  time. 

Q.     What  time  did  the  shifts  run? 

A.     From  four  thirty  to  twelve. 

Q.     That  was  the  second  shift? 

A.     That  was  the  first  shift. 

Q.     From  4 :30  in  the  afternoon  ? 

A.     In  the  morning. 

Q.     Oh,  4 :30  a.m.  until  12  noon  ? 

A.     That  is  right. 

Q.  And  the  second  shift  ran  from  12  noon  until 
what  time?  A.     Until  7.  [130] 

Q.  During  what  part  of  the  time  were  you  in 
el  inrge? 

A.  When  Mr.  Conlee  left  his  orders.  As  soon  as 
lie  got  there  lie  gave  us  our  orders  what  to  do. 

Q.     Did  you  go  to  work  at  4:30  in  the  morning? 

A.     I  did. 
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Q.    What  time  did  Mr.  Conlee  gel  to  work! 
A.    I  couldn't  say  every  morning  what  time  he 

got  there. 

Q.     As  a  general  rule  about  what  time  I 

A.     7  or  8  o'clock. 

Q.     Yon  were  in  charge  until  he  go1  there  I 

A.  Sometimes  Mr.  Conlee  was  there  earlier  in 
the  morning-. 

Q.     On  those  occasions  he  was  not  there  you  v  i 
in  charge  until  he  got  there,  were  you  not? 

A.     That  is  right. 

Q.  What  time  did  you  quit  work  when  you  came 
to  work  at  4:30  a.m.  ?  A.     At  12  o'clock. 

Q.     Quit  at  12  o'clock?  A.     T  did. 

Q.  And  Mr.  Conlee  then  was  in  charge  of  the 
shift  until  7  that  night. 

A.  I  don't  know  what  time  he  left  there.  T  was 
not  there  to  see  him  go. 

Q.  On  previous  occasions,  that  is.  prior  to  the 
time  they  put  on  this  second  shift,  you  have  taken 
the  place  of  [131]  Mr.  Conlee,  have  you  not,  as  the 
hoss  of  the  men  there. 

A.  I  have,  but  it  has  been  not  very  many  times 
that  I  have. 

Q.  And  you  at  all  times  for  the  past  couple  of 
years  have  gone  about  over  the  yard  and  have  given 
orders,  have  you  not? 

A.     At  all  times,  you  sav? 

Q.     During  the  past  two  years  ? 
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A.  I  have  not  given  orders.  I  have  been  given 
orders  to  take  to  the  inspectors  on  paper  that  Mr. 
Coulee  wanted  carried  out. 

Q.  And  you  have  given  orders  by  word  of  mouth, 
have  you  not,  oral  orders  to  the  men? 

A.     Not  very  often. 

Q.     But  you  have  ?  A.     I  have. 

Q.  And  you  have  told  men  where  to  work,  have 
you  not?  A.     Where  to  work? 

Q.     Yes. 

A .     I  have  when  Mr.  Coulee  was  not  there. 

Q.  And  you  have  carried  out  orders  that  Mr. 
Conlee  gave  you  and  passed  them  on  to  the  work- 
men, have  you  not  ?  A.     I  have. 

Q.     You  have  hired  men,  haven't  you? 

A.     Not   since  Mr.   Coulee  lias  been  on  the  job. 

[132] 

Q.  By  the  way,  you  were  in  charge  of  the  yard, 
were  you  not,  for  a  while  prior  to  Mr.  Coulee 
coming?  A.     I  was. 

Q.     When  did  Mr.  Conlee  come  ? 

A.     I  don't  remember  whether  it  was  1939  or 

Q.     It  was  about  two  years  ago?  A.     Yes. 

Q.  For  how  long  before  Mr.  Conlee  got  there 
were  you  in  complete  charge  of  the  yard? 

A.  Not  very  long.  I  don't  remember  whether  it 
was  August  to  November  or  whether  it  was  July  to 
November.  I  couldn't  say  for  sure. 

Q.     Tt  was  around  four  or  five  months  probably? 


% 
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A.     Yes. 

Q.    Then  after  Mr.  Coulee  came,  when  there 
only  one  shift,  yon  assisted  him,  did  you  no1  '. 

A.     No,  not  all  the  time.  I  have  loaded  poles,  and 
I  could  not  assist  Mr.  Conlee  in  his  work  ill 
running  machinery. 

Q.  On  those  occasions  when  you  were  no1  run- 
ning machinery  you  were  assisting  him  ? 

A.     Not  always. 

Q.     About  half  the  time? 

A.     No,  I  would  not  say  half  the  time. 

Q.     About  what  percentage  of  the  time  1 

A.     I  would  not  like  to  say.  [133] 

Q.     As  much  as  a  third  of  the  time? 

A.  T  haven't  got  anything  to  say  about  the  sys- 
tem or  how  to  do  anything. 

Q.  Well,  you  have  given  orders  to  men  as  t«« 
where  they  would  work  and  with  whom  they  would 
work  since  Mr.  Conlee  has  been  there,  have  yon 
not?  A.     Yes. 

Q.     And  isn't  it  a  fact  that  yon  hired  Joe  Crane ! 

A.     No,  Mr.  Conlee  asked  me  if  T  won  Id  ask 
Crane  to  come  to  work,  the  same  as  he  has  all  his 
help. 

Q.  Did  Mr.  Conlee  ask  yon  to  get  somebody  for 
him  and  you  picked  out  Joe  Crane? 

A.     No,  T  wouldn't  say  that. 

Q.  You  mean  then  Mr.  Conlee  told  yon  to  hire 
Joe  Crane? 
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A.  Mr.  Conlee  has  hired  every  man  on  the  job 
since  I  have  been  there. 

Q.     Did  Mr.  Conlee  tell  you  to  hire  Joe  Crane? 

A.     He  told  me  to  ask  him  to  come  to  work. 

Q.     Was  this  February  15  meeting  your  idea  ? 

A.     No,  it  was  not  my  idea. 

Q.     I  beg  your  pardon? 

A.     It  wasn't  my  idea  alone. 

Q.     It  was  yours  and  whose  else  ? 

A.     George  Cronkright  and  Ed  Gillespie. 

Q.  Did  you  mention  it  to  Cronkright  first,  or  did 
he  [134]  mention  it  to  you? 

A.  I  don't  know  whether  it  was  George  Cronk- 
right who  mentioned  it  first,  or  whether  it  was  I. 

Q.  You  did  not  start  talking  about  this  meeting 
until  you  heard  there  was  some  talk  among  the  em- 
ployees of  joining  a  union,  did  you? 

A.  I  never  heard  of  any  talk  among  the  em- 
ployees about  the  union. 

Q.  Did  you  hear  there  was  some  talk  among  the 
employees  about  a  union  and  that  some  union  or- 
ganizers had  been  in  town? 

A.     There  had  been  union  organizers  in  town. 

Q.  And  it  was  after  you  heard  that  that  you 
started  this  talk  about  the  February  15  meeting? 

A.     That  I  started  the  talk? 

Q.  Put  it  this  way,  it  was  after  you  heard  the 
union  organizer  was  in  town  that  you  and  George 
Cronkright  started  talking  about  the  meeting? 
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A.     That  is  right. 

Q.    Now,  yon  introduced  Mr.  Conlee,  did  you  not, 
at  this  meeting  at  the  Peterson  Hotel  011  Febm 
15th  and  stated  that  Mr.  Conlee  had  had  experience 
with  the  union? 

A.  I  think  I  asked  if  Mr  Conlee  could  tell  us 
something-  about  the  union.  [135] 

Q.  Didn't  yon  state  at  that  time  thai  Mr.  Conlee 
had  had  experience  with  the  union  '. 

A.  I  don't  remember  that,  how  I  stated  thai  lie 
had. 

Q.  Well,  you  knew,  did  you  not.  Mr.  Wear,  that 
Mr.  Conlee  had  had  experience  with  the  union  '. 

A.     Yes. 

Q.     And  how  did  yon  know  that  ? 

A.  Well,  we  got  machinery  from  Minneapolis 
and  it  was  marked  up  with  CIO  and  different  or- 
ganization marks,  and  just  by  that  he  must  have 
had  experience  with  it.  That  is  where  the  machinery 
came  from. 

Q.  You  knew  Mr.  Conlee  had  come  from  Min- 
neapolis? A.     I  did. 

Q.  Did  he  come  here  from  the  Schaefer-Hitch- 
cock Company  plant  in  Minneapolis  % 

A.  I  don't  know  whether  he  worked  Pot  the 
Sehaefer-Hitchock  Conrpany  plant  or  who  he  worked 
for. 

Q.  You  had  talked  to  Mr.  Conlee,  had  you  not, 
prior  to  this  February  15  meeting  about  his  experi- 
ence with  the  union  back  there  ? 
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A.     I  had  not. 

Q.  You  mean  before  you  had  this  meeting  in 
the  hotel  you  had  never  talked  with  Mr.  Conlee 
about  the  union? 

A.     I  don't  believe  I  ever  had. 

Q.  Isn't  it  true,  Mr.  Wear,  that  you  knew  how 
Mr.  Conlee  [136]  felt  about  the  union  before  you 
introduced  him  ?  A.     No,  I  did  not. 

Q.  You  are  sure  you  did  not  know  it  at  the  time 
you  introduced  him  ?  A.     I  did  not. 

Q.  Did  you  not  sign  an  affidavit,  Mr.  Wear, 
before  an  agent  of  the  National  Labor  Relations 
Board  by  the  name  of  Smiley?  A.     I  did. 

Q.  And  you  read  that  affidavit  before  you  signed 
it,  didn't  you?  A.     Yes. 

0.     You  swore  to  it  ?  A.     Yes. 

Q.  Now,  isn't  it  true  that  you  stated  in  that  af- 
fidavit that  you  introduced  Mr.  Pat  Conlee  as  a 
man  who  had  had  experience  with  the  union  in  the 
East? 

Mr.  Potts:  Objected  to  unless  the  witness  is 
shown  the  affidavit. 

Trial  Examiner  McNally:     He  may  answer. 

A.  T  don't  remember  how  I  introduced  Mr. 
Conlee  at  the  meeting,  and  how  it  was  worded,  for 
sure. 

Q.  Ts  it  your  testimony  now — I  want  to  be  sure 
that  T  understand  you — is  it  your  testimony  that  at 
the  time  you  introduced  Mr.  Conlee  at  that  meeting 
you    did    not    know    [137]    how   he   felt   about   the 
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union? 

A.     T  don't  know  to  this  day  liow  M  r.  Conlee  Pi 
toward  the  union. 

Q.  Well,  you  heard  him  make  his  statement 
about  how  he  felt  towards  the  expense  of  tin-  union 
and  about  the  strike  '. 

A.  He  said  he  did  not  know  whether  they  bene- 
fited by  it  or  not. 

Q.  You  had  heard  that  before  Prom  Mr.  Conlee, 
before  that  day.  had  you  not? 

A.     Before  that  day?  Before  we  had  our  meeting  I 

Q.     That  is  right. 

A.  I  don't  believe  Mr.  Conlee  and  T  ever  talked 
about  a  union  before  that  day. 

Q.  Is  it  your  testimony  then  that  because  you 
had  seen  some  machinery  from  Minneapolis  that 
had  Labor  Union  stickers  on  it  that  is  the  reason 
you  thought  Mr.  Conlee  had  had  experience  with 
unions?  A.     Yes,  sir. 

Q.  That  is  the  only  reason  you  had  for  believing 
it? 

A.  He  has  never  talked  about  unions  and  never 
told  any  of  us  about  the  union. 

Q.  Is  that  the  only  reason  you  had  tor  believing 
Mr.  Conlee  had  had  experience  with  the  union  in 
the  East?  A.     That  is  right. 

Q.     Ho    you    recall    stating    in    that    affidavit    in 
August,  [138]  1941:  "My  present  capacity  is  I 
of  straw  boss." 
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A.     I  believe  that  was  when  we  were  running  two 
shifts. 

Q.     Yes;  you  did  state  that  in  your  affidavit? 

A.     That  is  right. 

Q.     And  that  was  true  ? 

A.     When  we  were  running  two  shifts. 

Q.     Do  you  remember  when  Mr.  Damsehen  was 
dismissed  from  the  employ  of  the  company? 

A.     Yes. 

Q.     There  were  some  new  tractor  drivers  hired 
after  that,  wore  there  not?  A.     Yes. 

Q.     And  who  were  the  new  tractor  drivers  hired 
after  Damsehen 's  dismissal? 

A.     R<>y  Dempsey. 

Q.     Anybody  else  ? 

A.     There  was  one  man  hired  along  while  after- 
wards on  the  Ford  tractor. 

Q.     Do  you  remember  his  name? 

A.     T  don't  remember  who  the  first  man  was. 

Q.     Can  you  tell  us  who  the  tractor  drivers  were 
when  you  had  two  shifts  this  year? 

A.     Orville  Gillespie  and  Sam  Dalebout. 

Trial  Examiner  McNally:     How  is  that? 

Mr.  Schaefer:    D-a-1-e-b-o-u-t  (spells  it).  [139]  I 
am  not  sure  whether  that  is  correct  or  not. 

Trial    Examiner  McNally:     Can  anybody,  any  of 
you  gentlemen  give  the  correct  spelling? 

Mr.   Schaefer:     There  is  no  "a"  after  the  "e". 
It  is  Dalebout  (spells  it). 
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Q.     (By    Mr.    Brooks)     Thai    is    Roy    Demp 
Orville  Gillespie,  and  Sam   Dalebout.  Anyone 
that  you  can  tell  about? 

A.     And  Fay  Dempsey. 

Trial    Examiner    McNally:     Is    thai    the    same 
Dempsey  that  lias  been  referred  to  throughout, 
is  there  another  Kay  Dempsey  '. 

Mr.  Brooks:  No,  Fay  is  the  man  who  has  been 
referred  to  as  tractor  driver. 

Q.  (By  Mr.  Brooks)  Was  Clyde  Wear  on 
there  when  the  two  shifts  were  onl  A.     No. 

Q.     You  had  six,  did  you  not,  altogether,  v 
there  were  two  shifts?  A.     Yes. 

Q.     You   have   named    Pour.    Can   you    name 
other  two  ? 

A.  Who  have  T  named?  Boy  Dempsey  and  Pay 
Dempsey  ? 

Q.     And  Gillespie  and  Dalebout. 

A.  Gillespie  and  Dalebout  and  Cleo  Thomas  and 
Ed  Dalebout. 

Q.  Was  this  Orville  Gillespie  that  you  named  the 
one  who  [140]  talked  with  yon  and  Cronkright 
about  this  meeting  of  February  15  \  A.     No. 

Q.     That  is  a  different  Gillespie! 

A.     Ed  Gillespie  was  the  one  who  talked  with  us. 

Q.     Is  he  Ed  Gillespie's  brother  '. 

A.     Orville  Gillespie's  father. 

Mr.  Brooks:     Tsee.  That  is  all. 
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Redirect  Examination 

Q.  (By  Mr.  Potts)  Now,  let's  find  out  about 
who  gave  the  orders  around  this  plant.  When  you 
gave  any  orders  to  any  man,  if  you  did,  were  they 
your  orders  or  the  orders  of  the  foreman? 

A.     They  were  the  orders  of  the  foreman. 

Q.  And  where  did  you  get  your  instructions  and 
orders'?  A.     Mr.  Coulee  gave  them  to  me. 

Q.  Did  yon  have  at  any  time  any  right  to  hire  or 
fire  men  at  the  plant?  A.     I  did  not. 

Q.     And  did  you  ever  do  it  ?  A.     I  did  not. 

Q.  Did  you  have  the  right  or  were  you  called 
upon  to  recommend  hiring  or  "firing  of  men? 

A.     No,  sir. 

0.  When  you  described  yourself  as  a  straw  boss 
in  the  [1-11]  summer  of  1941.  what  were  you  doing 
during  that  period?  That  is  to  say,  was  that  the 
time  that  the  double  shift  was  on  ? 

A.     That  was  when  the  double  shift  was  on. 

Q.  When,  during  a  few  hours  of  the  day  yon 
were  highest  man  in  authority  in  the  plant,  were 
yon  '.  A.     Until  Mr.  Coulee  arrived  there. 

Q.  Until  he  arrived  there.  And  that  was  during 
what  period  or  time  of  day? 

A.     From  4::10  until  7  or  S  o'clock. 

Q.  From  4 :30  in  the  morning  until  7  or  8  o'clock 
in  the  morning*?  A.     In  the  morning,  yes. 

Q.  And  what  was  the  situation  as  to  whether  the 
work  was  lined  out  for  those  early  morning  hours 
before  the  men  came  to  work? 
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A.  Mr.  Conlee  left  his  orders  in  the  afternoon 
on  bis  desk,  what  he  wauled  done,  <>n  a  paper. 

Mr.  Potts:     That  is  all. 

Examination 

Q.  (Trial  Examiner  McNally)  Mr.  Wear,  when 
yon  were  not  acting  as  straw  boss  will  you  tell  iia 
just  what  yon  did  and  how  you  did  il  '. 

A.    Well,  T  ran  ;>  Michigan  loader. 

Q.     How  is  that  operated?  [142] 

A.     (fan  and  air. 

0.    What  does  It  do  !  How  does  it  work  \ 

A.     It  has  a  boom  on  it  and  a  line  on  the  boom, 
and  we  book  the  ]>oles  on  the  line  and  put  then 
the  cars. 

Q.  Are  there  any  men  other  than  yourself  re- 
quired in  that  operation? 

A.     To  make  this  machine  work,  you  mean  ? 

Q.     Well,  when  the  machine  is  being  used  ? 

A.     Yes. 

Q.     How  many  men  ? 

A.  One  man  that  hooks  on  the  ground  and  two 
men  on  the  car. 

Q.     Well,  who  supervises  those  three  men  ? 

A.     The  foreman. 

Q.     Who  is  the  foreman?  A.     Mr.  Conl< 

O.     Ts  he  in  and  around  the  yard  at  all  times 

A.     At  all  times. 

Q.  You  do  not  issue  any  orders  to  the  throe  mon 
or  tell  them  just  what  you  want  done? 
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A.  No,  Mr.  Coulee  tells  them  how  to  stake  their 
cars  and  what  he  want  branded.  That  is  about  all 
there  is  to  it. 

Q.  You  have  no  occasion  to  speak  to  those  men 
at  all  with  reference  to  the  work? 

A.     Not  at  all.  [143] 

Q.     You  have  nothing  to  say  to  them  at  all  ? 

A.     How  to  do  their  work. 

Q.  What,  if  anything',  do  you  say  to  them  about 
their  work  while  you  are  operating  this  loader? 

A.     Nothing.  They  tell  me  what  to  do. 

Q.  All  right.  When  you  operate  the  jammers 
how  many  men  are  involved  in  that? 

A.  Well,  there  are  two  men  on  the  car  and  one 
man   to  hook  them  if  they  are  hooking  dry  poles. 

Q.  Now.  do  you  have  anything  to  do  with  those 
men  in  the  way  of  giving  them  instructions  while 
yon  are  operating  the  jammer?  A.     No. 

Q.  You  don't  have  anything  to  say  to  them  at 
all? 

A.  No,  no  more  than  a  conversation  when  we 
talk  among  yourselves. 

Q.     How  do  they  know  what  to  do? 

A.  They  ^ri  their  orders  from  Mr.  Coulee,  what 
to  do. 

Q.  When  you  inspect  poles,  how  is  that  opera- 
tion carried  on  ? 

A.  By  measurement  to  get  the  different  classes 
and  grades. 
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Q.    Where  are  they  when  you  measure  theml 

A.     On  a  deck. 

Q.     In  a  pile?  A.     Fes.  [144] 

Q.     Is  there   any   other  man   working  with   you 
when  you  are  inspecting  '. 

A.     Sometimes  and  sometimes  there  is  not. 

Q.     Tell    us    about    when    there    are    other    men 
there  1 

A.     There  is  one  man  on  each  end  to  measure  the 
ends   and   see   what   size   they   are   and   to   clas 
them. 

Q.    Well,  what  do  yon  do?  Just  keep  the  tally  <>r 
just  grade  them  or  just  how  is  it  worked  ? 

A.     We  measure  the  pole,  and  whatever  size   it 
is  we  put  the  class  on,  what  size  it  is. 

Q.     Do  you   measure  the  poles  or  do  the  other 
employees  measure  them  ? 

A.     No,  I  measure  them. 

Q.     Is  there  any  other  employee  working  with 
you  when  you  are  inspecting? 

A.     There  is  a  helper. 

Q.     What  does  he  do  ? 

A.     He  measures  an  end  too. 

Q.     Do  you  have  any  occasion  to  tell  him  what  to 
do  or  what  you  want  him  to  do  \ 

A.     Not  unless  he,— he  tells  you  the  measurement 
and  if  you  don't  hear  it  von  ask  him  for  it  again. 
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Q.     Where  does  he  get  his  instruction  ? 

A.     When  lie  goes  to  work  from  the  foremen. 

Q.  Now,  in  operating  either  of  the  jammers  or 
the  loader  or  [145]  in  the  inspecting  of  the  poles 
how  do  these  men  happen  to  work  with  you?  Who 
tells  them  to  work  with  you?  A.     Mr.  Conlee. 

Q.     How  does  he  do  it  ? 

A.  He  asks  them  if  they  will  go  with  me  to  get 
an  order  out. 

Q.  Does  he  ever  tell  you  to  get  the  men  and  do 
the  work  1 

A.  Oh,  he  may  once  in  a  while  but  most  always 
he  tells  who  to  get  and  where  to  go. 

Q.  Well,  is  there  anybody  out  there  at  the  pole 
yard  besides  Mr.  Coulee  who  is  a  foreman  or  super- 
visor ?  A.     There  is  not. 

Q.     He  is  the  only  one?  A.     Yes. 

Q.     And  he  is  in  full  charge  of  the  operations? 

A.    He  is. 

Q.     Well,  who  is  next  in  authority,  if  anybody  ? 

A.     Well,  I  don't  know  as  there  is  anybody. 

Q.  Do  1  understand  you  to  say  when  Mr.  Conlee 
is  away  you  take  his  place?  A.     T  have. 

Trial   Examiner  McNally:     Anything  further? 

Mr.  Brooks:     Yes. 

Trial  Examiner  McNally:  Did  you  have  some 
more  ? 

Mr.  Potts:     Just  a  question  or  two.  [14f>] 
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Redirect   Examination 
Q.     (By    Mr.    Potts)      In   the  operation   of  the 

loaders  and  the  jammers  arc  they  operated   b 
crew  of  men  each  one  of  whom  has  certain  work 
to  do?  A.     That  is  right. 

Recross  Examination 

Q.  (By  Mr.  Brooks)  Docs  the  loader  work  all 
the  time?  Is  it  in  operation  all  the  time  at  the  yard 
when  you  are  loading  poles? 

A.     When  we  are  loading  I 

Q.     Yes. 

A.     Is  the  loader  in  operation  all  the  time  I 

Q.  Is  the  loader  in  operation  at  all  times  when 
poles  are  being  loaded?  A.     Yes. 

Q.  What  I  am  driving  at,  Mr.  Wen-,  does  the 
loader  just  operate  on  rare  occasions  or  does  it 
work  pretty  steadily? 

A.  We  load  all  the  untreated  poles  with  the 
loader. 

Q.     So  that  it  works  every  day  \ 

A.     Whenever  we  have  orders  to  load. 

Q.  That  is  not  your  regular  job,  to  operate  that 
Michigan  loader,  is  it  I 

A.  I  don't  know  what  my  regular  job  would  be 
there. 

Q.  There  are  other  men  who  operate  that  Michi- 
gan loader,  aren't  there?  [147] 

A.     Not  very  many. 
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Q.     How  many  men  operate  it  from  time  to  time? 

/v.     Two  or  three,  I  guess. 

(t).  Don't  you  have  some  men  who  are  regularly 
assigned  to   operate   that   Michigan  loader? 

A.     Now? 

Q.     Yes. 

A.     Yes,  it  is  up  at  Sandpoint  in  the  woods. 

(t).  Before  it  left,  when  it  was  working  out  here, 
did  you  have  men  regularly  assigned  to  it? 

A.     Yes. 

Q.  And  you  merely  filled  in,  did  you  not,  when 
you  worked  the  loader?  A.     That  is  right. 

Q.  The  jammer  does  not  work  all  the  time,  does 
ttl  A.     Not  all  the  time. 

Q.  And  were  there  other  men  regularly  assigned 
to  work  the  jammer?  A.     No. 

Q.     You  were  the  only  one  who  ever  worked  it? 

A.  No,  I  am  not  the  only  one  who  ever  worked 
it. 

Q.  Well,  how  did  you  work  that?  Did  you  wrork 
it  sometimes  and  sometimes  somebody  else  work  it? 

A.     Yes,  sir. 

Q.  It  was  dependent  on  how  much  work  was  go- 
ing on  [148]  in  other  parts  of  the  yard,  wasn't  it? 

A.  No,  if  someone  wasn't  there  I  filled  in  for 
him. 

(<).  Can  you  tell  me,  Mr.  Wear,  the  approximate 
size  of  the  pole  yard,  the  area  it  covers? 

A.     No,  1  can't. 
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Q.     25  acres? 

A.    I  don't  know  the  dimension  exactly. 
Q.     Can  you  tell  me  about  how  many  yards  lo 

it  is?  A.     No. 

Trial  Examiner  MeNally:    Can  thai  be  furnished 

by  anyone  else?  Can  you  tell  me,  Mr.  Schaefer? 

Mr.  Schaefer:  About  17  acres  including  the  up- 
per yard,  the  west  yard. 

Trial  Examiner  MeNally:  What  is  referred  n> 
as  the  upper  yard  ? 

The  Witness:  They  call  it  the  upper  yard  be- 
cause it  is  elevated  about  ten  feet.  The  ground  is  1" 
or  12  feet  higher.  One  is  called  the  west  and  the 
other  the  east  yard. 

Mr.  Brooks:  I  wonder  if  we  could  find  out  about 
it,  Mr.  Examiner,  while  we  are  on  the  subject,  the 
width  and  length,  if  Mr.  Schaefer  has  that. 

Trial  Examiner  MeNally:  Can  you  approximate 
it? 

Mr.  Brooks:     Maybe  Mr.  Conlee  knows  it. 

Mr.  Conlee:    I  haven't  any  figures  on  it.  [149] 

Mr.  Schaefer:  It  is  irregular,  and  it  is  hard  t<» 
figure  out  unless  you  survey  it. 

Q.     (By   Mr.   Brooks)      Where   is    Mr.    Conl< 
office  located  in  the  yard  as  to  one  end  or  the  other 
or  the  middle,  running  lengthwise? 

A.  I  would  say  it  was  pretty  close  to  the  center 
of  the  yard  or  the  middle  of  the  yard. 

Q.  And  Mr.  Conlee  keeps  his  records  there  in 
that  office,  does  he  not?  A.     That  is  right. 
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Q.  Ami  handles  all  orders  there  in  the  office, 
does  he  not  \  A.    5 

Q.  Is  there  any  other  office  employee  working  in 
that  office  regularly  .'  A.     No. 

<L>.  Well,  isn't  it  true,  Mi-.  Wear,  that  many 
times  you  are  asked  by  Mr.  Conlee  to  tell  the  men 
to  do  a  certain  thing  and  then  you  go  t«»  the  men 
and  pass  mi  the  orders  of  Mr.  Conlee  1 

A.     I  have,  and  also  helped  them  do  it. 

Q.     Yrv.  and  worked  along  with  theml 

A.      Y 

n.  But  on  those  occasions  you  are  the  one  iinme- 
diately  in  charge  of  the  work,  arc  you  not,  subject, 

of  Course,  1<»  the  direction  of  Mr.  Conlee  above  youl 

[150] 

A.  He  is  most  always  there  to  see  that  we  do 
it   the  way   he  wants  it. 

Q.  But  there  arc  occasions  when  la-  is  oot  there, 
isn't  that  t li;.  A.     Perhaps. 

M  r.    Brooks :     I   think  that  is  all. 
Mr.    Potts:     That   is  all. 
Tnal  Examiner  McNallj  :    You  may  )>»■  excused. 

Witness  excused  \ 
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CHARLES  E.  LEOBOLD, 

a  witness  called  by  and  on  behalf  of  the  Etespon 
dent  Schaefer-Hitchcock  Company,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination  ■ 

Q.     (Mr.  Potts)    Your  hill  name,  Mr.  Leobold  I 

A.     Charles  E.  Leobold. 

Q.    Your  residence  1  A.     Priest  River. 

Q.    How  long  have  you  lived  in  Priest  Rivert 

A.     22  years. 

Q.     Are  you  employed  at  the  cedar  pole  planl  of 
the  Schaefer-Hitchcock  Company  in  Priest   Etiverl 

A.     I  am. 

Q.     How  long  have  you  been  employed  there? 

A.     About  three  and  a  half  years.  [151] 

Q.     In  what  capacity? 

A.     Well,  I  was  just  general  laborer. 

Q.  What  does  that  labor  include  specifically  in 
the  pole  yard  operation? 

A.  Well,  it  would  be  tailing  down  poles  and 
decking  and  skidding  poles.  Usually  I  am, — most 
of  the  time  since  I  have  been  down  there  I  have 
been  working  on  the  skidway  where  they  peel  the 
poles  and  get  them  ready  for  the  perforating  ma- 
chine. 

Q.  In  this  pole  yard  there  are  a  number  of  skid- 
ways  on  which  the  poles  are  skidded  or  decked  in 
piles?  A.    Yes. 

Q.  And  then  there  are  skidways  that  lead  to 
certain  types  of  preparation  of  the  poles  1 
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A.    Yes. 

Q.  And  on  one  of  them  is  where  you  have  been 
working?  A.     Yes,  that  is  where  I  work. 

Q.  What  were  you  doing  last  February  and 
March? 

A.  We  were  getting  out  poles.  I  was  probably 
peeling  poles,  that  is,  peeling  butts  and  getting 
them  ready  for  perforation. 

Q.  Were  you  working  in  the  pole  yard  at  Priest 
River  during  the  months  of  February  and  March, 
1941, — throughout  those  months? 

A.     I  was,  yes,  sir.  [152] 

Q.  Did  you  attend  a  meeting  of  the  employees 
working  there  in  the  pole  yard  on  February  15, 
1941  ?  A.     Yes,  sir. 

Q.     When  did  you  first  hear  of  that  meeting? 

A.     Oh,  about  ten  o'clock  Saturday  morning. 

Q.     Who  did  you  hear  about  it  from? 

A.  I  could  not  say  whether  it  was  one  of  the 
boys  working  there  at  the  skidway  who  asked  me 
or  who  did  ask  me.  I  wouldn't  know. 

Q.     You  learned  there  was  to  be  a  meeting? 

A.  Yes,  I  learned  there  was  to  be  a  meeting,  and 
if  I  remember  right,  whoever  told  me,  I  said  "I 
don't  know  whether  I  will  be  there  or  not.  I  am  not 
very  much  interested." 

Q.     You  did  attend,  however? 

A.     I  did  attend,  yes. 

Q.     Up  to  that  time  had  you  heard  anything  about 
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organization  work  or  a  anion  or  any  union  actii 
around  about  the  yard  \ 

A.     Not  about  the  yard,  no. 

Q.    Had  you  heard  or  did  you  know  from  . 
source  that  there  had  been   some   union   organizer 
who  came  into  Priest  River  territory? 

A.     Yes,  I  did. 

Q.  But  you  had  not  seen  any  evidence  of  union 
activity  [153]  in  the  yard  ? 

A.  Well,  outside  of  I  think  I  saw  a  union  paper 
of  some  sort  in  the  boiler  room.  I  don't  know  how 
it  got  there  or  where  it  came  from  or  anything  else, 
but  that  is  all. 

Mr.  Potts:  That  is  all.  Oh,  yes,  I  have  a  little 
more. 

Q.  (By  Mr.  Potts)  You  hadn't  seen  any  person 
who  you  knew  belonged  to  a  union? 

A.  Not  that  I  knew  belonged  to  any  union  or 
was  an  organizer,  no. 

Q.  When  you  arrived  at  the  meeting,  had  the 
crowd  gathered  or  at  about  what  stage  of  the  pro- 
ceedings did  you  arrive? 

A.  Well,  I  think  the  meeting  was  to  be  at  two 
o'clock  or  thereabouts,  and  I  got  there  just  about 
that  time,  and  practically  all  the  yard  crew  were 
there  at  that  time,  when  I  got  there. 

Q.  Now,  about  that  hour,  do  you  think  it  was 
two  o'clock  or  some  other  hourl 

A.     No,  it  was  about  two  o'clock  or  two-thirty. 
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Q.     That  was  Saturday  afternoon'? 

A.     Saturday  afternoon. 

Q.     And  the  crew  was  off?  A.     Yes. 

Q.     What  did  you  first  hear  at  the  meeting? 

A.  Well,  about  the  first  thing  that  was  said  to 
me  was, — Mr.  Cronkright  and  I  and  several  others 
were  kind  of  in  a  [154]  bunch  by  ourselves.  I  don't 
remember  just  what  we  were  talking  about,  but  he 
said  to  me,  "Won't  you  act  as  Chairman?"  And  I 
said,  "No,  I  will  not.  I  am  one  of  the  youngest 
members  of  the  crew  in  the  yard,  and  I  think  it 
would  be  much  better  if  we  had  a  chairman,  for  you 
to  act  as  one."  So  that  is  about  the  first  conversa- 
tion we  had  at  that  time. 

Q.     Well,  did  you  have  a  chairman? 

A.     No,  there  was  no  chairman. 

Q.  The  meeting  was  never  organized  as  a  formal 
meeting?  A.     No,  sir,  it  was  not. 

Q.  I  just  want  your  recollection  as  to  how  it 
proceeded.  What  occurred  generally  without  going 
into  detail  too  much?  Did  you  hear  a  conversation 
or  remarks  in  which  all  participated,  particularly 
with  reference  to  the  matter  of  organizing  a  union 
or  anything  connected  with  a  union? 

A.  Yes,  I  think,  if  I  remember  rightly,  Mr. 
Cronkright  got  up  and  told  what  the  meeting  was 
for,  that  we  were  there  to  either  organize  or  not 
organize;  that  it  was  not  necessary  to  organize  but 
we  were  there  more  or  less  to  get  the  opinion  of 
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the  crew  as  to  becoming  affiliated  with  the  anion 

or  having  a  union  of  our  own,  or  something  to  thai 

effect.  And  I  don't  remember  just  who  was  the  1 
person  who  spoke,  but  I  think  Mr.  Wear  had  a 
words  to  say,  but  what  they  were,    I   can'1    recall 
that  either. 

Q.  Do  you  recall  hearing  Mr.  ('(.nice  say  any- 
thing? [155] 

A.     Mr.  Coulee  was  called  upon  by  somebody 
I  don't  know  who.  I  would  not  say  as  to  that — to 

tell  just  what  he Well,  not  what  he  knew  about 

the  union  but  what  experience  he  had  had  with  the 
unions  or  something  to  that  effect,  and  I  remember 
him  stating  first  that  the  company  was  in  favor  of 
a  union  if  the  men  wanted  one;  that  they  were  not 
objecting  to  any  organization  as  a  member  of  the 
union,  and  then  Mr.  Conlee,  I  remember,  stated 
that  he  had  had  some  experience  in  connection  with, 
— not  that  he  had  any  experience,  but  the  experience 
they  had  had  in  one  of  the  yards — where  it  was  I 
would  not  say — but  that  the  men  had  been  out  some 
six  or  eight  or  ten  weeks,  something  like  that,  and 
they  had  not  gained  the  point  by  striking.  Now,  that 
is  the  sum  and  substance  of  his  conversation,  as  I 
remember  it. 

Q.  Did  you  hear  Mr.  Conlee  make  any  remarks 
derogatory  to  the  union  or  the  union  movement  by 
labor?  A.     No,  sir,  I  did  not. 

Q.  Or  say  anything  in  opposition  to  organiza- 
tion ?  A.     No. 
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Q.     Or  to  the  employees  joining  the  union? 

A.     No. 

Q.  Did  you  get  the  impression  he  was  antago- 
nistic to  the  unions  I  A.     No,  sir.  [156] 

Q.  Had  you  had  any  prejudices  one  way  or  the 
other  before  you  attended  the  meeting,  or  rather, 
any  premonition  rather  than  prejudice  in  favor  of 
or  opposed  to  the  labor  union 

Mr.  Brooks:    I  object  to  that  as  immaterial. 

Mr.  Potts :    It  is  laying  the  foundation. 

Trial  Examiner  McNally :    He  may  answer. 

Q.     (By  Mr.  Potts)     You  had?  A.     Yes,  sir. 

Q.  Were  you  affected  in  any  way  by  anything 
that  occurred  at  that  meeting  as  to  your  future 
action?  A.     No,  sir. 

Q.  By  the  way,  after  the  discussion  about  the 
union,  was  any  action  taken  of  any  kind? 

A.     None,  sir. 

Q.     And  the  subject  was  dropped,  was  it? 

A.  Well,  as  the  testimony  of  some  of  the  other 
men  discloses,  I  can  verify  as  to  Mr.  Damschen — 
finally  they  were  willing  to  vote  on  it,  I  think  some- 
body suggested — I  think  Mr.  Gillespie,  but  I  am  not 
certain — taking  a  vote  on  it,  and  Mr.  Damschen  ob- 
jected to  that.  He  said,  that  he  hardly  thought  it 
was  fair  for  us  to  vote  on  it  without  a  representative 
of  the  union  to  argue  for  the  union. 

Q.  And  as  a  result  of  his  objection,  what  hap- 
pened? A.     There  was  no  vote  taken.  [157] 
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Q.    And  was  anything  further  discussed  than 

far  as  the  union  mallei-  was  concerned  I 

A.  No.  There  was  one  or  two  other  boys  who 
got  up  and  said  a  few  words,  hul  I  don't  .just  recall 
what  they  were. 

Q.     And  the  meeting  turned  itself  into  a  pari 

A.     Yes,  sir. 

Q.     And  did  you  participate  in  that? 

A.     I  did,  sir. 

Q.     Did  you  buy  a  ease  of  beer  '. 

A.     I  bought  two  cases  of  beer. 

Q.     You  bought  two  cases?  A.    Yes. 

Q.     Did  you  pay  for  them  yoursel  t'  \ 

A.     Yes,  sir,  by  check. 

Q.     With  your  own  money? 

A.     Yes,  sir,  my  own  personal  check. 

Q.  Did  others  participate  in  the  drinking  of 
those  two  cases,  or  did  you  drink  it  all  yourself? 

A.     No,  sir,  there  were  22  of  us  there. 

Q.  Now,  after  that  meeting  during  the  rest  of 
the  month  of  February  and  up  through  March,  did 
you  continue  to  work  in  the  pole  yard? 

A.     Yes,  sir. 

Q.     Were  you  there  every  working  day  I 

A.     Yes,  sir.  [158] 

Q.  Did  you  observe  any  union  activity  in  or 
about  the  yard  during  that  period  '.  A.     No,  sir. 

Q.  Did  you  observe  any  activity  on  the  part  of 
Mr.  Damschen A.     No,  sir. 


200  .V.  L.  R.  B.  vs. 

(Testimony  of  Charles  E.  Leobold.) 

Q.     — in  any  way?  A.     No,  sir. 

Q.     Did  you  know  whether  or  not  he  was  a  mem- 
ber of  the  union? 

A.     No,  sir,  I  had  no  way  of  knowing. 

Mr.  Potts:    That  is  all. 

Cross  Examination 
Q.     (By  Mr.  Brooks)    What  is  your  rate  of  pay? 
A.     65  cents  an  hour. 
Q.     When  was  it  raised  from  60  to  65? 
A.     I  would  say  probably  the  first  of  April  or 
May. 

Mr.  Brooks:    That  is  all. 

Mr.  Potts:     That  is  all. 

Trial  Examiner  McNally :  You  may  be  excused. 

(Witness  excused) 


R.  E.  McKEE, 

a  witness  called  by  and  on  behalf  of  the  Respondent 
Schaefer-Hitchcock  Company,  being  first  duly 
sworn,  was  examined  and  testified  as  follows:  [159] 

Direct  Examination 
Q.     (By  Mr.  Potts)     Your  full  name,  please. 
A.     Ruben  E.  McKee. 
Q.     Residence?  A.     Priest  River. 

Q.     How  long  have  you  lived  in  and  about  Priest 
River?  A.     Since  August  of  1925. 
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Q.    Are  you  employed  by  the  Schaefer  Bitch© 
Company  at  the  pole  yard  in   Priesl   River  1 

A.     I  am. 

Q.    How  Ioiilv  have  you  been  employed  there  1 

A.  Well,  ever  since  it  has  been  the  Schaefer- 
Hitchcock  Company,  and  then  J  worked  for  the 
Kaniksn  Cedar  before  from  1927. 

Q.     What  is  your  job  in  the  pole  y;w(\  I 

A.     I  run  a  steam  hoist. 

Q.  What  does  the  steam  hoist  do?  What  function 
does  it  perform? 

A.  As  the  poles  are  treated  or  punctured  or 
perforated — whatever  you  call  it,  and  rolled  down 
I  pick  them  up  with  the  boom  and  swing  them  over 
and  put  them  in  the  vat  and  they  are  treated  and 
taken  out  and  from  there  put  on  the  loader. 

Q.  Were  you  doing  that  type  of  work  the  last 
couple  of  weeks  in  March?  [160]  A.     I  was. 

Q.  Were  you  at  the  pole  yard  during  those 
months  regularly  on  working  days? 

A.     February  and  March? 

Q.     Yes.  A.     Yes. 

Q.     Did  yon  attend  this  meeting  of  the  employ 
at  the  Peterson  Hotel  in  Priest  River  on  February 
15,1941?  A.     I  did. 

Q.     When  did  you  first  hear  about  that  meetingl 

A.  Oh,  it  was  around  about  10:30  or  11  o'clock, 
maybe  12.  I  could  not  say  for  sure. 

Q.     On  that  same  day  I 
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A.     On  that  Saturday. 

Q.     From  whom  did  you  hear  about  it  f 

A.  Well,  I  could  not  say  whether  it  was  George 
Cronkright  or  Con  Wear  or  Sam  Lynn;  but  any- 
way, I  heard  there  was  going  to  be  a  meeting. 

Q.  And  it  did  not  impress  itself  on  you  as  to 
just  who  told  you?  A.     No. 

Q.  Well,  had  you  seen  any  evidence  of  union  or 
organization  activity  around  the  yard  before  that 
date?  A.     No,  sir. 

Q.  Had  you  heard  there  was  a  union  organizer 
in  the  yard?  [161]  A.     Yes,  sir. 

Q.  And  did  you  know  that  the  purpose  or  at 
least  one  of  the  purposes  of  the  meeting  was  to 
discuss  the  question  of  unions?  A.     Yes,  sir. 

Q.  What  is  your  recollection  of  what  occurred 
at  that  meeting  briefly? 

A.  Well,  we  went  up  there  to  the  Peterson  Hotel 
and  gathered  in  there,  and  when  they  got  around 
to  it  somebody  made  the  suggestion  that  if  we  were 
going  to  do  anything  one  way  or  the  other,  we  should 
find  out  what  we  were  going  to  do  and  better  get 
started.  So  somebody  asked  questions  and  this  and 
that  and  there  was  a  conversation. 

Q.  Did  you  hear  Mr.  Pat  Conlee  the  foreman 
make  any  remarks  there? 

A.     Yes,  he  was  asked  about  his  experience. 

Q.    You  heard  him  make  some  remarks? 

A.    Yes. 
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Q.    Did  Bomeone  ask  him  some  questioi 

A.     Yes,  somebody  did  ask  him  if  he  would  si 
his, — well,  what  the  attitude  with  the  union  or  his 
experience  of  any  kind  with  the  union  had  been. 

Q.  Now,  have  you  a  fairly  distinct  recollection 
of  what  he  said  there? 

A.  Well,  only  that  he  made  it  wry  strong  thai 
the  company  [162]  was  not  opposed  to  the  union 
or  that  it  made  no  difference, — he  did  not  tell  any- 
body not  to  belong  to  it  or  to  it,  or  anything  about 
it. 

Q.  From  what  you  heard  him  say.  did  it  have 
any  influence  on  your  views  on  the  union  question  I 

A.     No,  sir. 

Mr.  Brooks:  I  move  to  strike  the  answer  and 
interpose  an  objection  to  the  question  that  this  line 
of  inquiry  is  immaterial  and  I  object  to  the  questioi) 
for  that  reason. 

Trial  Examiner  McNally:  The  objection  is  well 
taken  in  my  opinion. 

Q.  (By  Mr.  Potts)  Did  you  remain  at  the  meet- 
ing for  some  time  after  they  quit  talking  about 
unions A.     Yes. 

Q.     — and  anything  in  connection  with  them? 

A.     Yes. 

Q.     You  stayed  for  the  party  >  A.    Yes. 

Q.  Now,  after  the  meeting  was  over  and  dur- 
ing the  rest  of  the  month  of  February  and  March, 
did  you  observe  any  union  activity  around  the  plant 
of  any  kind?  A.     No,  sir. 
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Q.  Did  you  see  Mr.  Damschen  from  time  to  time 
around  there?  A.     Yes.  [163] 

Q.  Did  you  observe  any  activity  on  his  part  in 
connection  with  the  union  or  organization  of  a 
union?  A.     No,  sir. 

Q.  Did  you  know  that  he  was  a  member  of  a 
union?  A.     I  did  not. 

Mr.  Potts:    You  may  cross  examine. 

Cross  Examination 

Q.     (By  Mr.  Brooks)    What  is  your  rate  of  pay? 

A.     What? 

Q.     What  is  your  rate  of  pay? 

A.     75  cents  an  hour. 

Q.  You  operate  this  hoist?  That  is  the  only  job 
you  do, — operate  this  hoist? 

A.  Oh,  I  do  other  things  if  it  is  not  running, 
but  when  it  is  running  steady  that  is  what  I  do. 
That  is  my  regular  job. 

Q.     That  is  your  regular  job?  A.     Yes. 

Mr.  Brooks:     That  is  all. 

Mr.  Potts :     That  is  all. 

Trial  Examiner  McNally :    You  may  be  excused. 

(Witness  excused) 


Schaefer-Hitchcock  Co.  )oq 

PATRICK  J.  CONLEE 
a  witness  called  by  and  on  behalf  of  the  Respon 
dent  Schaefer-Hitchcock  Company,  being  tir>t  duly 
sworn,  was  [164]  examined  and  testified  ;is  folio 

Direct  Examination 

Q.     (By  Mr.    Potts)     What    is  your  full  name, 
Mr.  Conlee?  A.     Patrick  J.  Conlee. 

Q.     And  you  reside  in  Priest  River  ! 

A.     Priest  River. 

Q.     And  you  are  the  foreman  at  the  pole  yard  of 
the  Schaefer-Hitehock  Company  in    Priesl    Ri 

A.     Yes,  sir. 

Q.     How  long"  have  yon  had  that  position  .' 

A.     Since  November,  1939. 

Q.     As  foreman  of  the  poleyard  whal   ar< 
duties  generally  speaking? 

A.     Well,  to  take  care  of  the  orders,  to  see  that 
they  are  rilled  and  shipped  out  and  when  the  poles 
come  in  to  see  that  they  are  properly  put  away 
decked.  I  have  full  supervision  of  the  men  doing 
that  work. 

Q.     Is  there  anyone  else  at  the  p<>l<j  yard  who  is 
in  charge  of  any  of  its  operation  other  than  yon  .; 

A.     No,  sir. 

Q.     Have  you  any  assistant  foremen  .; 

A.     No,  sir. 

Q.     Or  any  supervisory  officials  under  yon  ; 

A.     No,  sir. 

Q.     In  performing  your  duties  do  yon  occasion- 
ally pass  [165]  orders  on  through  someone  else? 
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A.     I  do. 

Q.  What  has  been  the  status  of  Con  Wear  in  the 
pole  yard  since  yon  have  been  there  in  regard  to 
having  any  authority  in  connection  with  its  opera- 
tion. 

A.  Well,  I  have  considered  Mr.  Wear  as  a  kind 
of  a  general  utility  employee  whom  I  pnt  wherever 
I  need  him.  That  is.  there  are  times  I  might  have 
something  to  do  down  at  one  end  of  the  yard,  and 
T  might  ask  Con  to  transmit  to  the  inspector  down 
there  or  the  man  handling  the  poles  from  that  end 
of  the  yard  my  orders  telling  them  what  to  do. 

Q.  Does  he  work  during  regular  hours  at  some 
job  or  other  in  the  pole  yard? 

A.  Some  job  or  other,  yes.  He  has  no  definite 
assignment. 

Q.  That  is,  he  goes  from  one  job  to  another  that 
he  is  capable  of  performing A.     Yes. 

Q.     — on  your  orders?  A.     Yes,  sir. 

().     Has  he  any  authority  to  hire  or  fire  men? 

A.     No,  sir. 

Q.     Or  to  recommend  the  hiring  or  firing  of  men  ? 

A.  Well,  he  may  recommend,  and  when  T  first 
came  in  here  I  was  not  familiar  with  the  men  and 
sometimes  I  might  ask  Con  whether  this  man  was  a 
good  man  or  that  one  was.  [~lo"6] 

Q.  When  yon  came  here  had  yon  come  from  an- 
other operation  of  the  Schacfer-Hitchcock  Com- 
pany? 
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A.    Well,  the  operation    I    came   from   was   the 
Consolidated  Company.  Previous  to  that  I  was  oper 
ating  a  yard  for  the  Schaefer  Bitchcock  Comp 

Q.     Mr.   Conlee,   it    is   in   evidence   thai    yo 
tended  a  meeting  of  the  employees  held  in   Priest 
River  on  February  15,  1941.  How  did  you  happen 
to  attend  thai  meeting? 

A.     Well,  I  was  invited  by  Mr.  Cronkrighl  and  1 
think  Mr.   Wear  and   Mr.   Ed   Gillespie,   who  was 
there  at  the  time.  They  invited  me  to  attend 
meeting. 

Q.  Did  yon  have  anything  to  do  witli  the  calling 
or  holding  of  that  meeting  (  A.     No,  sir. 

Q.  Did  yon  know  it  was  to  be  called  <>r  held 
until  yon  were  told  or  invited  to  come  by  those 
gentlemen? 

A.     No,  sir,  that  was  my  first  intimation  <>f  it. 

Q.  And  when  was  that  intimation  or  invitation 
given  to  you? 

A.  Well,  it  was  just  about  noon  or  just  before 
quitting  time:  not  more  than  an  hour  before  (pot- 
ting time. 

Q.     At  noon  on  Saturday  ?  A.     Y 

Q.  Oh,  was  the  plant  operating  Saturday  morn- 
ings? A.     Yes. 

Q.     Your   operations   there   in   the   pole  yard   in 
February  [167]  and  March  were  on  what  basis 
to  days?  A.     A  forty  hour  week. 

Q.     How  was  the  forty  hour  week  distributed 
to  days  ? 
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A.  Five  seven  hour  days  and  five  hours  on  Sat- 
urday. 

Q.  So  that  it  was  at  the  plant  an  hour  or  so 
before  closing  time  at  noon  that  this  occurred? 

A.     Yes. 

Q.  What  was  your  response  to  them?  What  did 
y<  »u  say  ? 

A .  Well,  I  kind  of  hesitated.  T  said  I  did  not 
think  I  ought  to  attend  the  meeting.  They  kind  of 
urged  me  and  said  it  would  be  a  good  thing  if  I 
went  up  there,  that  they  would  like  to  have  me. 

Q.     So  you  went?  A.     So  I  went,  yes. 

Q.  After  you  got  there  what  is  your  Aversion  of 
what  transpired  at  that  meeting? 

A.  Well,  it  is  a  good  deal  as  has  been  testified 
here.  The  hoys  congregated  there  and  there  was 
more  or  less  pro  and  con  talk,  some  talking  about 
the  unions  and  some  talking  about  something  else, 
and  T  don't  recall  very  well  who  did  the  talking  or 
what  was  said  particularly. 

Q.  Well,  at  some  stage  of  the  meeting  did  you 
make  some  remarks? 

A.  T  did  after  the  meeting  was  about  to  end.  I 
think  that  T  was  asked  to  make  some  remarks,  yes. 

[168] 

Q.     How  did  that  come  up? 

A.  Well,  I  think  someone  asked  if  T  would  say 
something  in  regard  to  unionism  as  it  was  back  in 
Minneapolis. 

Q.     And  what  did  yon  say? 
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A.    Well,  I  recall  stating  that,    the  first  thii 
said  was  that   the   company   had    qo   objection   to 
whether  men  organized  or  did  not   organize;  and 

then  I  believe  I  stated  thai   Prom  what   I  had 
of  union  in  Minneapolis  I   did  nol  think  they  had 
benefited  from  the  union  due  to  the  Pad  thi 
had  been  on  strike  Por  sometime. 

Q.    What  did  you  refer  to  in  that  connectii 

A.  Well,  I  had  in  mind  a  strike  bad  occurred  in 
the  cedar  pole  yards  in  Minneapolis. 

Q.     While  you  were  there?  A.     Yes. 

0.     Before  you  came  out  here  *?  A.     Yes,sir. 

Q.  Do  you  recall  anything  further  that  makes 
any  impression  on  your  mind  as  t<»  what  you  said  ? 

A.     No,  T  can't  recall  anything  further. 

0.  Now,  did  you  advise  or  say  anything  to  the 
effect  that  the  employees  could  get  no  benefit  or  no 
benefit  would  be  derived  by  the  employees  member- 
ship in  a  labor  union  ? 

Mr.  Brooks:  I  object  to  the  question  as  calling 
for  a  [169]  conclusion  of  the  witness.  Let  him  state 
what  he  said.  Whether  or  not  a  certain  conclusion 
could  be  or  would  normally  be  drawn  Prom  that  i-  a 
conclusion  for  the  Examiner  and  the  Board. 

Trial  Examiner  McNally:  I  understand  counsel 
is  asking  the  witness  for  what  he  said. 

Mr.  Potts :     Yes. 

Mr.  Brooks:     No. 

Trial  Examiner  McNally:     Read  the  question. 

(Question  read) 
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Mr.  Brooks:     Withdraw  the  objection. 

Trial  Examiner  McNally:     Very  well. 

A.     No. 

Q.  (By  Mr.  Potts)  Did  yon  state  at  that  meet- 
ing- that  the  employees  of  the  Schaefer-Hitchcock 
Company  should  not  join  the  union? 

A.     No,  sir. 

Q.  Did  you  make  any  statement  in  words  or  sub- 
stance that  the  Schaefer-Hitchcock  Company  would 
close  its  plant  or  curtail  operation  if  the  employees 
joined  or  were  involved  in  the  union  ? 

A.     No,  sir. 

Q.  Did  you  make  any  statement  at  that  meeting 
that  you  believe  to  be  derogatory  of  labor  unions? 

A.     I  don't  think  so.  [170] 

Trial  Examiner  McNally:  Well,  did  you  say 
anything  about  unions  that  was  critical? 

The  Witness:  T  don't  recall  that  T  said  anything 
of  unions.  I  merely  expressed  myself  as  to  what  had 
happened  and  what  T  had  seen  happen  of  men  going 
on  strike  and  staying  out  for  a  considerable  time 
and  not  gaining  anything  by  it. 

Q.  (By  Mr.  Potts)  Mr.  Conlee,  since  you  have 
been  here  in  charge  of  this  Priest  River  pole  yard 
of  the  Schaefer-HitchcOck  Company,  have  you  ever 
taken  any  position  antagonistic  to  labor  unions? 

A.     No,  sir. 

Q.  Or  have  yon  opposed  the  organization  of  that 
plant  by  labor  unions?  A.     No,  sir. 

0.     Have  von  ever  received  any  instructions  from 
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your   superiors   in   the   company    to   oppose    labor 

unions?  A.     No,   sir. 

Q.    Do  you  know    what  the  general  attitude  of 
the  company  and  its  officers  is  toward  labor  link 

A.     I  think  I  do. 

Q.     Is  it  antagonistic  or  not?  A.     No,  sir. 

Q.     By   the   way,   did   yon    hear   M  r.    Damschen 
make  any  statement  or  remarks  al  thai  meeting  '.  Do 
you  recall  anything  in  [171]  particular  thai  he 
at  that  meeting, — Mr.  Damschen,  I  am  referring  to? 

A.  Well,  T  do  recall  Clifford  said  something 
about  being'  dissatisfied  and  having  a  grievance 
about  something.  I  asked  him  why  lie  didn't  come 
to  the  office,  and  he  said  that  he  understood  if  ;i 
man  would  go  to  the  office,  he  might  get  fired.  1 
said,  "Those  conditions  don't  exist.  Any  time  any 
man  has  got  a  grievance  T  am  only  too  glad  t" 
him."  I  think  also  Clifford  said  something  about 
that  there  should  be  a  labor  man  there  to  talk  about 
the  labor  side  of  the  question. 

0.     Now,   did   anything   that   he   said   make   any 
lasting  impression  on  your  mind? 

A.     T  don't  recall  that  it  did.  no. 

Q.     Did    it    cause    you   to    have   any    Peeling    of 
antipathy  toward  him  \ 

A.     None  whatever. 

Q.     Did  you  lay  off  or  discharge  Mr.  Damschen 
on  March  19,  1941  ?  A.     Yes.  sir. 

Q.     That   was   how   long  after   this  meeting   of 
February  15,  1941  ? 
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A.     Something  over  a  month. 

Q.  During  that  period  of  over  a  month  had  you 
seen  any  evidence  of  activity  by  Mr.  Damsohon  in 
favor  of  organizing  [172]  that  pole  yard? 

A.     No,  sir. 

Q.  Had  you  seen  any  evidence  of  union  activity 
<>n  Ins  part  ?  A.     No,  sir. 

Q.  Did  you  have  any  knowledge  that  ho  had  be- 
come a  member  of  any  labor  union  ? 

A.     No,  sir. 

Q.  Bid  you  have  any  conversation  that  led  you 
to  believe  that  ho  was  pursuing  any  course  of  con- 
duct whatever  toward  the  organization  of  a  union 
at  the  plant?  A.     T  did  not. 

Q.  And  as  a  matter  of  fact,  had  anything  boon 
done  toward  organizing  a  union  at  that  plant  during 
that  period  that  you  know  of? 

A..     As  far  as  T  know  of,  nothing. 

Q.  Why  did  you  discharge  Mr.  Damsohon  from 
the  employment  of  the  company  on  March  19,  1941? 

A.  Well,  wo  laid  off  one  tractor.  We  were  about 
1.,  lay  off  one  tractor,  and  Mr.  Damsohon  was  chosen 
as  the  man  to  go. 

Q.     Yon  decided  to  lay  him  off  instead  of  others? 

A.     Yes,  sir. 

Q.  Was  your  derision  to  lay  him  off  influenced 
by  reason  of  any  anion  activity  <>n  his  parti 

A.     No,  sir.    1    did   not  know  that  he  was  active. 

[173] 

Q.  Was  it  influenced  by  anything  that  occurred 
at  this  meeting  on  February  15,  1941? 
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A.     No,  sir. 
Q.    Did  you  lay  him  off  or  discharge  him  beca 

of  union  activity?  A.     NO,  sir. 

Q.    Or  because  of  his  membership  in  a  union  I 

A.     No,  sir. 

Q.     Now,  we  have  heard  sum*,  talk  about  trad 
here.  What  are  these  implements  or  machines  thai 
we  call  tractors  that  are  operated  out  in  this  pole 
yard  ? 

A.     Well,  a  tractor  is  a  general  name  for  them. 

Q.     What  size  tractors  arc  they  i 

A.     They  are  gasoline  operated  machines. 

Q.     What  size  are  they? 

A.  Well,  I  think  the  ones  we  have  <l<>\\n  there 
are, — I  could  not  say,  but  I  think  probably  three  or 
four  ton. 

Q.  Well,  using  relative  terms,  are  they  small, 
medium  or  large? 

A.  Well,  I  would  say  they  are  medium;  two 
medium  and  one  small. 

Q.     Now,  where  are  they  operated? 

A.  They  are  operated  around  the  yard  in  han- 
dling poles. 

Q.     And  on  what  kind  of  road  bed  ? 

A.  Well,  they  handle  long  trams,  wooden  trams, 
and  also  [174]  dirt. 

Q.  In  handling  poles  how  do  they  handle  them  I 
Skid  them? 

A.  Skid  them  behind;  hook  them  on  a  chain  and 
drag  the  poles  behind. 
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Q.  Is  that  very  difficult  work,  to  operate  one  of 
those  tractors  in  that  pole  yard  skidding  poles'? 

A.     Not  particularly  difficult. 

Q.     Does  it  require  any  great  amount  of  skill? 

A.     No  skill  whatever. 

Q.  Does  it  require  any  preliminary  training  for 
the  common  ordinary  man  who  is  accustomed  to 
drive  a  motor  car  to  go  in  there  and  operate  one 
of  those  tractors?  A.     No,  sir. 

Q.  And  as  a  matter  of  fact,  in  practical  opera- 
tions of  the  yard  what  has  been  the  practice  as  to 
putting  men  in  charge  of  the  operation  of  the  trac- 
tors from  day  to  day  without  previous  experience? 

A.  Well,  we  have  taken  men  out  of  the  yard  off 
of  other  jobs  that  could  operate  an  automobile  and 
put  them  on  a  tractor. 

Q.  And  what  has  been  the  practice  with  respect 
to  going  from  the  tractor  to  other  jobs,  or  vice 
versa  ? 

A.  Well,  the  two  tractors  that  Clifford  and  Fay 
Dempsey  handled  or  drove, — they  were  regularly 
assigned  to  that  work,  but  we  had  a  Ford  tractor 
down  there  that  only  [175]  operated  intermittently, 
and  we  just  picked  up  somebody  to  put  on  it  and 
use  it  as  we  needed  it. 

Q.  Was  one  of  the  tractors  discontinued  on 
March  19,  or  immediately  thereafter? 

A.     Yes,  sir. 

Q.  From  that  time  on  for  sometime  how  many 
tractors  were  you  using  in  the  yard? 
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A.  Just  the  one  most  of  the  time,  and  the  small 
tractor  pari  of  the  time. 

Q.    Now,  did  you  pul  on  a  double  shifl  e time 

during  the  year?  A.     Yes,  sir. 

Q.    Do  you  recall,  Mr.  Conlee,  the  date 

A.     I  tli ink  it  was  May  15  or  16. 

Q.     Is  it  not  on  now,  is  it  >.  A.     No. 

Q.     When  was  it  discontinued  \ 

A.     Discontinued  on  August   15. 

Q.     There  was  a  double  shift  for  three  months  1 

A.     Yes. 

Q.  Now,  during  that  period  did  you  have  more 
tractors  in  use  or  how  was  it  ( 

A.  Same  number  of  tractors,  but  we  worked 
them  through  both  shifts. 

Q.  I  got  the  impression  that  there  were  three 
tractors  in  use  during  that  period?  [176] 

A.     Yes,  sir. 

Q.  But  before  that  you  were  using  only  the  two, 
were  you  not  i  A.     Yes,  sir. 

Q.     Now,  what  are  you  using  now  \ 

A.     We  still  have  three. 

Q.     Are  you  still  using  three  or  two.'' 

A.     Three. 

Q.     Are  you  using  three  now  ?  A.     \  es. 

Q.  Now,  at  the  time  Mr.  Damschen  was  laid  off 
on  March  19,  1941,  who  were  the  other  tractor 
drivers  ? 

A.  Fay  Dempsey  was  driving  one  tractor,  and 
I  don't  recall  just  who  was  driving  the  small  tractor. 
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I  don't  think  there  was  anybody  regularly  assigned 

l«i  drive  it. 

Q.     Who  and  what  type  of  man  is  Fay  Dempsey? 

A.  Fay  Dempsey, — well,  he  is  a  crippled  hunch- 
back. 

Q.  Is  lie  capable  of  doing  any  other  type  of 
work  in  that  yard  except  drive  that  tractor? 

A.     No,  sir. 

Q.     Do  you  wish  to  keep  him  on  that  job? 

A.     Yes,  sir. 

Q.     And  have  you  kept  him  on  that  job? 

A.     Yes. 

Q.     And  is  he  capable   of  operating  a   tractor? 

[177] 

A.     Yes,  sir. 

Mr.  Potts:    You  may  examine. 

Mr.  Brooks:     May  we  go  off  the  record? 
(Discussion  off  the  record.) 

Trial  Examiner  McNally:  After  discussing  the 
matter  off  the  record  with  counsel,  it  has  been 
agreed  that  we  should  adjourn  now  until  9:30  in 
the  morning.  The  hearing  stands  adjourned  until 
9:30. 

(Whereupon  the  hearing  was  adjourned  at 
4:35  p.m.  September  15,  1941,  until  9:30  a.m. 
September  16,  1941.)  [178] 
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City  II;. II. 
Pried  River,  Idaho. 
September  L6,  L941, 
The  above-entitled  matter  came  on  for  hearini 

9:30  o'clock  a.m.,  pursuant  to  adjournment   as   fol- 
lows: 

Before:  P.  H.  McNally,  Trial  Examiner. 

Appearances : 

Charles  M.  Brooks,  Esq.,  407  U.  S.  Court  House, 
Seattle,  Washington,  appearing  for  National  Labor 
Relations  Board,  Nineteenth  Region. 

C.  H.  Potts,  Esq.,  Coeur  d'Alene,  Idaho,  appear- 
ing for  Schaefer-Hitcheock  Company. 

Charles  A.  Paddock,  Esq.,  737  East  34th  Stn 
Spokane,  Washington,  appearing  for  United  Broth- 
erhood of  Carpenters  and  Joiners  of  America,  af- 
filiated with  A  F  of  L.  [179] 

PROCEEDINGS 

Trial  Examiner  McNally:  The  hearing  will  come 
to  order,  please. 

Mr.  Potts:  Mr.  Conlee,  will  you  resume  the 
stand.  You  may  cross  examine. 
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PATRICK  J.  CONLEE, 

the  witness  on  the  stand  at  the  time  of  adjournment, 
resumed  the  stand  and  testified  further  as  follows: 

Cross  Examination 

Q.  (By  Mr.  Brooks)  Mr.  Conlee,  prior  to  as- 
suming your  present  duties,  were  you  employed  by 
the  Schaefer-Hitchcock  Company? 

A.     Yes,  sir. 

Q.  Where  were  you  employed  immediately  pre- 
ceding your  coming  to  Priest  River? 

A.  The  Consolidated  Treating  Company  in  Min- 
neapolis. 

Q.  And  where  were  you  employed  with  the 
Schaefer-Hitchcock  Company  ? 

A.  Well,  I  was  a  representative  of  the  Schaefer- 
Hitchcock  Company  with  the  Consolidated  Treating 
Company. 

Q.  When  did  you  first  go  to  work  for  the  Schae- 
fer-Hitchcock Company  ? 

A.  Well,  I  have  been  connected  with  the  Schae- 
fer-Hitchcock Company  since  1929. 

Q.  Have  you  been  employed  by  the  company  at 
its  yard  in  Minneapolis?  [182] 

A.     Yes,  sir. 

Q.     When  did  you  work  there? 

A.     From  1930  to  1938,  I  believe. 

Q.  What  capacity  did  you  serve  the  company  in 
there  ?  A.     Superintendent, 

Q.     You  were  superintendent  of  the  entire  yard? 
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A.     Yes,  sir. 

Q.     During  thai  whole  time f  A.     Fes  sir. 

Q.  While  you  were  superintendent  in  the  Min- 
neapolis yard,  was  there  a  strike  '.  A.     Fee  sir. 

Q.     What  year  was  that  \ 

A.     I  am  not  sure  whether  it   was  1935  or  l!< 
the  first  one. 

Q.     And  was  there  another  one? 

A.     Another   one,    I   think,    in    1938. 

Q.  In  your  capacity  as  superintendent  in  that 
yard,  did  you  deal  with  the  union  on  behalf  of  the 
company  % 

A.  Yes,  sir.  I  would  like  to  amplify  that  answer, 
however.  The  industry  was  organized  back  there.  It 
was  not  only  our  yard  that  was  on  a  strike  but  it 
was  all  the  pole  yards. 

Q.     The  entire  industry  \  A.     Yes. 

Q.  When  you  were  invited  to  this  meeting  at 
the  hotel  held  [183]  on  February  15  you  were  told 
what  the  purpose  of  the  meeting  was,  were  you  not  I 

A.     In  a  general  way. 

Q.  That  is,  they  told  you  they  were  going  to 
find  out  what  the  views  of  the  employees  were  I 

A.     The  opinion  of  the  employees,  \ 

Q.     With  reference  to  a  union?  A.    Yes. 

Q.     They  told  you  that  when  they  invited  you  I 

A.     Yes,  sir. 

Q.     And  you  at  first  hesitated,  I  believe  you  said  I 

A.     Yes,  sir. 

Q.    —as  to  whether  or  not  you  should  go? 
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A.     Yes. 

Q.  Had  you  told  Con  Wear  about  your  expe- 
rience in  Minneapolis  before  February  15? 

A.  I  don't  recall  that  I  had  mentioned  it  when 
I  first  came  out.  Shortly  after  I  was  here  Mr.  Wear, 
I  believe,  mentioned  about  this  car  that  he  testified 
to  yesterday  that  had  these  markings  on  it  of  the 
union. 

Q.  That  was  sometime  in  late  1939  or  early  1940, 
probably  ? 

A.  Yes,  that  was  shortly  after  I  came  out  here, 
and  I  think  he  asked  me  what  those  markings  were, 
and  I  told  him  the  business  back  there  had  been 
organized.  I  don't  recall  any  particular  conversa- 
tion, but  it  seems  to  me  that [184] 

Q.  Well,  you  told  him  too  that  they  had  had  a 
strike  in  that  yard  too,  didn't  you? 

A.  I  may  have  at  some  time  during  the  conver- 
sation. 

Q.  You  did  tell  the  employees  gathered  at  the 
Peterson  Hotel  on  February  15  that  you  did  not 
consider  the  organization  of  the  Minneapolis  yard 
had  benefited  the  men  to  any  extent,  did  you  not? 

A.     I  don't  just  know. 

Q.     Well,  that  in  substance? 

A.  I  think  I  said  I  did  not  think  the  men  had 
benefited. 

Q.     By  the  union? 

A.     By  the  union,  due  to  the  fact  that  they  were 
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called  on  a  strike   for  so  long  thai   they  had  n-.t 

gained  anything,  or  something  to  thai  effect. 

Q.    Have  you  been  employed,  Mr.  Conlee,  b 
tractor  driver?  A.     No,  sir. 

Q.  I  understood  you  to  say  yesterday  thai  there 
was  absolutely  no  skill  required  to  drive  a  tractor  1 

A.     Yes,  sir. 

Q.     Is  that  your  opinion.'  A.     Yes,  sir. 

Q.  Well,  isn't  it  true,  Mr.  Coulee,  thai  in  the 
operation  of  the  tractor  at  the  pole  yard,  where 
the  tractor  pulls  these  poles,  unless  the  corners  are 
turned  properly,  for  example,  that  there  mighl  be 
damage  done  ?  [185]  A.     That  is  true. 

Q.  In  other  words,  driving  the  tractor  with  a 
bunch  of  poles  chained  to  the  tractor  would  be  a 
little  different  than  just  getting  into  the  tractor  and 
driving  it  around  with  nothing  attached  to  it,  isn't 
that  right? 

A.     Well,  yes,  it  would  be  a  little  different. 

Q.  Now,  Damscheirs  work  as  a  tractor  driver 
was  perfectly  satisfactory  to  you,  wasn't  it? 

A.     Quite  satisfactory. 

Q.  Did  you  make  the  decision  yourself  without 
consultation  with  anyone  else  to  lay  off  Damschen 
or  discharge  him?  A.     Yes. 

Q.  And  I  understood  from  your  testimony  that 
the  only  reason  for  that,  as  you  testified,  was  thai 
you  were  going  to  discontinue  one  tractor  <>n  March 
19?  A.     That  is  right. 
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Q.  When  did  you  decide  to  discontinue  one  trac- 
tor on  March  19?  [186] 

A.  Well,  I  think  probably  a  few  days  previous 
to  that.  The  tractor  was  getting  worn  out,  and  we 
had  to  make  some  repairs  or  trade  it  in  for  a  new 
one. 

Q.     Damschen's  tractor  was  just  about  worn  out? 

A.  No,  it  wasn't  Damschen's  tractor;  it  was  the 
other  tractor. 

Q.     It  was  the  one  Dempsey  was  driving? 

A.     Yes. 

Q.     Fay  Dempsey?  A.    Yes. 

Q.  So  when  you  decided  that  the  tractor  that 
Dempsey  was  driving  was  about  worn  out,  you  de- 
cided to  discontinue  one  of  the  tractors? 

A.     Yes. 

Q.  And  you  thought, — you  think  it  was  two  or 
three  days  prior  to  March  19  that  that  decision  was 
reached  ? 

A.  Well,  it  may  have  been  three  or  four  days  or 
five  days  previous  to  that. 

Q.  How  did  you  make  up  the  time,  and  what 
procedure  did  you  go  through  to  turn  in  the  time 
of  the  employees  that  they  might  get  their  checks? 

A.  Well,  the  time  is  checked  in  our  office  down 
there,  and  at  the  end  of  the  pay  period,  which  is 
on  the  15th  and  the  1st,  we  send  in  the  time  to  the 
Sandpoint  office. 

Q.  You  keep  the  time  of  all  the  employees,  do 
you  not?  A.     Yes,  sir.  [187] 
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Q.    Do  you  remember  how  many  employee    you 

had  about  the  15th  of  March  when  you  turned  in 
the  time  on  that  dale.''  A.     Possibly  about  30. 

Q.  And  you  turned  in  the  time  on  the  L5th  and 
the  checks  are  made  up  in  Sandpointl         A.     \ 

Q.  And  then  delivered  back  here,  and  the  men 
are  delivered  their  checks  possibly  three  or  four 
days  after  the  pay  period  ends,  is  that  righl  I 

A.    Well,  the  checks  generally  go  up  to  Sandpoinl 

the  day  following  the  end  of  the  pay  period.  Some- 
times they  come  back  the  same  day,  and  sometimes 
the  next  day  and  are  delivered  to  the  men  as  Boon 
as  they  are  returned. 

Q.  When  did  you  decide  with  reference  to  the 
date  that  you  decided  to  discontinue  the  tractor 
that  Damschen  would  be  the  one  to  be  laid  off? 

Trial  Examiner  McNally:  Will  you  please  read 
that  question? 

(Question  read) 

A.  Well,  I  think  when  I  decided  to  lay  off  the 
tractor. 

Q.     Why  didn't  you  tell  Damschen  at  that  time? 

A.     Why? 

Q.     Yes. 

A.  Well,  I  don't  know  as  it  is  the  general  prac- 
tice to  tell  men  beforehand  that  they  are  going  to 
be  discharged. 

Q.  Is  that  the  only  explanation  you  have  for 
not  telling  him?  [188]  A.     I  think  so. 
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Q.  Did  you  tell  the  company  office  in  Sandpoint 
at  the  time  you  turned  in  Damschen's  time  for  the 
pay  period  ending-  March  15  that  he  was  to  be  laid 
off  ?  A.     No,  sir. 

Q.  You  gave  Damschen's  two  checks  to  him  on 
the  19th,  did  you  not?  A.     Yes,  sir. 

Q.  When  was  the  check  made  out  paying  him 
for  the  time  from  the  15th  to  and  including  the 
19th? 

A.  The  day  that  the  checks  came  up  from  Sand- 
point. 

Q.  And  were  they  made  out — was  that  small 
check  made  out  at  Sandpoint  ?  A.     Yes,  sir. 

Q.     How  did  you  take  care  of  that? 

A.  I  phoned  to  the  office  that  morning  to  make 
his  check  out  to  the  end  of  that  day. 

Q.  Well,  if  you  had  decided  three  or  four  days 
before  that  to  lay  Damschen  off,  why  did  you  not 
tell  the  company  office  in  Sandpoint  at  the  time  you 
sent  in  the  hours  that  he  had  worked  on  the  15th 
or  16th? 

A.  Well,  I  was  not  sure  what  day  the  checks 
came  back.  I  wanted  to  pay  him  up  to  the  time  when 
he  got  his  paycheck. 

Q.  And  you  received  the  checks  back  on  the 
19th,  and  then  after  you  received  them,  you  tele- 
phoned Sandpoint?  [189] 

A.  No,  I  understood  the  checks  were  coining 
back  on  the  19th,  and  I  phoned  Sandpoint  on  that 
date  sometime  prior  to  noon,  possibly. 
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Q.    To  whom  did  you  talk? 
A.    I  think  that    I   talked   with   the  Cashier 

the  Sandpoint  office. 
Q.     You  didn't  talk  to  Mr.  Schaeferl 

A.     No,  not  to  Mr.  Schaefer,  no. 
Q.     Well,  hadn't   you  discussed   this   question  of 
laying  Damschen  off  with  Mr.  Schaefer,  at  alii 

A.     No,  sir. 

Q.     Well,  on  the  day  that  you  decided  thai  Dam 

schen  would  be  the  man  that  you  would  discharge, 
did  you  give  any  consideration  at  all  to  putting 
Damschen  on  some  other  job  because  of  his  long 
experience  with  the  company?  A.     I  did  not. 

Q.     You  did  not  give  that  any  consideration  | 

A.     No,  sir. 

Q.  You  knew  that  you  had  many  men  working 
there  that  had  been  with  the  company  a  much 
shorter  time  than  Damschen,  didn't  you  '. 

A.     I  had  a  few  men  there,  yes,  sir,  that  was. 

Q.  And  you  knew  that  Damschen  could  do  that 
work,  didn't  you? 

A.  Well,  I  wasn't  so  sure  that  he  could  do  the 
work  around  the  yard  other  than  drive  a  tractor. 

Q.  Had  you  ever  given  him  since  you  have  been 
there  an  [190]  opportunity  to  do  other  kinds  of 
work  % 

A.  Not  continuously,  no.  There  were  times  when 
he  was  working  on  the  tractor  that  he  did  other 
work  for  short  periods. 
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Q.  Wlien  you  laid  this  tractor  off,  didn't  you 
have  men  who  were  driving  teams  ?  A.     Yes. 

Q.     Damschen  had  driven  a  team  for  you? 

A.     Not  for  me,  he  didn't. 

Q.     Didn't  you  have  him  drive  team? 

A.     Not  for  me. 

Q.  Don't  you  recall  a  week  in  1940  when  he  did 
that?  A.     It  may  be  possible. 

Q.  Instead  of  laying  him  off  altogether,  you 
took  him  off  the  tractor  and  left  Fay  Dempsey  on, 
and  you  put  Damschen  driving  a  team;  don't  you 
remember  that? 

A.     I  don't  recall  it;  it  may  be  possible. 

Q.  Did  you  lay  off  or  discharge,  whatever  term 
you  prefer  to  use, — did  you  lay  off  Damschen  in 
1940,  that  is,  completely  off  the  payroll? 

A.  Well,  I  can't  remember  whether  we  were 
shut  down  for  any  period  in  1940  or  not. 

Q.  Well,  if  you  laid  him  off,  it  was  when  the 
yard  was  completely  down  or  almost  down,  isn't 
that  true?  A.     That  is  true. 

Q.  Now,  on  the  19th  of  March,  Damschen  was 
the  only  man  discharg-  [191]  ed  or  laid  off,  wasn't 
he?  A.     Yes,  sir. 

Q.  And  that  is  the  first  time  you  ever  laid  Dam- 
schen off  when  he  was  the  only  one  laid  off,  isn't 
that  right? 

A.     As  far  as  I  can  remember,  yes. 

Q.  You  had  after  the  19th  of  March  two  tractors 
running,  you  say  \  A.     Yes,  sir. 
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Q.  What  did  yon  do  with  Dempsey's  tractor  thai 
was  worn  out? 

A.  It  was  tied  up  for  a  couple  of  weeks  and 
eventually  traded  in  for  a  new  one. 

Q.  Dempsey  then  went  on  to  Damschen'g  trac 
tor?  A.     Yes. 

Q.     And  Dempsey's  tractor  was  tied  upl 

A.     Yes. 

Q.     And  did  yon  use  the  little  Ford  tractorl 

A.     Occasionally. 

Q.  So  yon  had  two  tractors  running  after  the 
19th,  and  that  was  the  tractor  of  Damschen's  and 
the  little  Ford  tractor?  A.     Yes,  sir. 

Q.  Who  was  operating  the  Ford  tractor  from 
the  19th  for  the  next  two  weeks  i 

A.  I  don't  think  there  was  anybody  regularly 
assigned  to  drive  it. 

Q.  And  why  didn't  yon  let  Damschen  run  that 
after  the  19th?  [192] 

A.     Well,  I  just  did  not  want  Damschen,  X  gu 
was  the  reason. 

Q.     Just  did  not  want  him?  A.     Y 

Q.  Now,  how  long  after  the  19th  was  it  until  you 
bought  this  new  tractor? 

A.  I  could  not  say,  but  I  think  that  it  was  at 
least  two  weeks  or  more. 

Q.  Isn't  it  a  fact  that  within  a  week  you  had 
three  tractors  operating  after  the  19th  ? 

A.  As  I  stated  before,  as  far  as  I  can  remember 
on  that,  it  was  about  two  weeks. 
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Q.  Didn't  you  bring  Fay  Dempsey's  tractor  back 
out  of  the  garage  and  start  it  operating  again  after 
the  19th  before  you  bought  the  new  one? 

A.     No,  sir. 

Q.  It  just  stayed  there  until  you  bought  the  new 
one  ?  A.     Yes. 

Q.  When  you  bought  the  new  tractor  not  more 
than  two  weeks  after  the  19th,  you  then  had  three 
tractors  running'? 

A.  I  think  that  the  Ford  tractor  had  gone  out 
about  that  time. 

Q.     Whom  did  you  put  on  the  new  tractor? 

A.  I  don 't  recall  whether  it  was  Orville  Gillespie 
or  Clyde  Wear;  one  of  those  two  men. 

Q.  Now,  you  say  you  think  that  the  Ford  tractor 
wa.s  gone  by  that  time.  What  do  you  mean?  [193] 

A.  Well,  the  Ford  tractor  was  used  by  Mr. 
Schaefer  in  doing  some  of  his  farm  work. 

Q.  Well,  you  continued,  did  you  not,  to  use  the 
Ford  tractor  when  you  needed  it  around  the  yard? 

A.     When  we  needed  it,  yes,  if  it  was  available. 

Q.  Now,  isn't  it  true  that  within  two  weeks  after 
Damseben  was  discharged,  you  hired  new  men  in 
the  yard? 

A.  Well,  I  don't  recall  how  long  after.  As  soon 
as  business  picked  up  a  little,  I  put  on  some  addi- 
tional men. 

Q.     Why  didn't  you  rehire  Damschen? 

A.  Well,  Mr.  Damschen  never  came  to  me  for  re- 
employment. 
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Q.    Well,  you  knew    thai    he  li;i<l   requested 
employment  on  the  '22nd  day  of  March,  did  jrou  not  I 

A.     Yes. 

Q.     Then  why  didn't  you  notify  himl  Sou  ki 

where  Damschen  lived?  A.    Yes,  sir. 

Q.  You  knew  Damschen  had  worked  for  the  com- 
pany for  a  number  of  years?  A.     Yes,  sir. 

Q.  Do  you  have  any  other  explanation  for  nol 
offering  him  re-employment  % 

A.  None  further  than  the  statement  I  mad.-  a 
little  while  ago  that  I  just  did  not  want  him  any 
more. 

Q.  Isn't  it  true,  Mr.  Conlee,  that  one  reason  and 
the  [194]  principal  reason  that  you  did  not  offer 
Damschen  employment  when  business  picked  u]» 
was  because  he  had  taken  this  matter  up  with  the 
union  ? 

A.  I  don't  think  that  that  was  a  particular  rea- 
son. I  think  it  may  have  had  some  bearing  on  it. 

Q.     Well,  that  was  one  of  the  reasons,  wasn't  it  I 
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Not  the  particular  reason,  no. 
Well,  was  it  a  reason? 
I  would  not  say  it  was  a  reason. 
The  only  reason  that  you  can  offer  then  is 
you  just  did  not  want  himl  A.     Fes,  sir. 

You  did  not  like  Damschen? 
Oh,  I  had  nothing  particularly  against  him. 
You  just  did  not  want  him  to  work  for  you  ? 
Just  did  not  want  him  to  work  \'<>v  me. 
And  yet  his  work  was  quite  satisfactory  I 
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A.     Yes,  quite. 

Mr.  Brooks:    No  further  questions. 

Mr.  Potts:  I  think  that  is  all.  That  is  all,  Mr. 
Conlee. 

Trial  Examiner  McNally :  Just  a  minute.  I  would 
like  to  have  the  record  show  a  description  of  the 
physical  lay-out  of  the  yard  and  the  various  opera- 
tions that  are  performed  there,  and  also  how  Mr. 
Conlee  carries  out  his  functions. 

Mr.  Brooks:  Do  you  prefer  that  I  interrogate 
him  ?  [195] 

Trial  Examiner  McNally :  I  am  just  asking  that 
it  be  done.  It  does  not  matter  who  does  it.  I  just 
wish  that  information  to  be  developed  for  the 
record. 

Mr.  Potts:  Mr.  Schaefer  just  suggested  to  me 
that  the  yard  is  in  active  operation  right  now,  and 
perhaps  it  would  be  a  good  thing  to  go  down  and 
take  a  look  at  it  to  illustrate  it. 

Trial  Examiner  McNally:  I  appreciate  Mr. 
Schaefer 's  suggestion.  The  only  objection  to  it  is 
this,  that  the  Trial  Examiner  does  not  finally  decide 
this  case.  It  is  decided  on  the  basis  of  the  record, 
and  hence  my  suggestion  that  a  description  be  in- 
corporated in  the  record. 

Mr.  Potts:  I  appreciate  that  any  inspection 
would  have  to  be  supplemented  by  a  description  in 
the  record.  I  should  be  very  glad  to  bring  it  out.  I 
think  that  we  can  do  it  without  difficulty. 
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Redirect  Examination 

Q.      (Mr.  Potts)      Mr.  Coulee,  you  have  heard  the 

Examiner's  request   for  a  description  of  the  yard 
I  think  perhaps  it  will  be  necessary  for  you  to 
ahead  and  give  a  general  description  of  the  Bet-up 
there,  first,  with  respect  to  the  yard's  location  with 
reference  to  the  town  of  Priest    River. 

A.     It  is  located  just  east  of  the  town  of  IV 
River. 

Q.     That  is,  it  is  in  the  outskirts  of  the  tow: 
it  not?  A.     Yes. 

Q.     And  about  what  area  does  it  cover  j  [196] 

A.     Well,  I  would  say  possibly  17  or  L8  acres. 

Q.     And  what  shape  is  it  ( 

A.     Quite  irregular.  It  follows  the  river  bank. 

Q.  Now,  is  there  a  railroad  spur  running  into 
the  yard? 

A.  Two  spurs, — one  spur  and  then  a  branch  off 
of  that. 

Q.  And  how  are  the  poles  handled  as  they  arc 
brought  in  from  the  woods?  What  is  done  with 
them? 

A.  The  majority  of  the  poles  are  delivered  to 
the  yard  on  trucks  and  they  are  distributed  after 
being  unloaded  from  the  trucks  to  the  various  piles. 

Q.  Are  there  skidways  or  decks  that  they  are 
put  on?  A.     Yes,  sir. 

Q.     And  how  are  they  distributed  1 

A.  Well,  the  poles  are  classified  and  then  dis- 
tributed as  to  their  classification. 
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Q.     Yes,  but  in  what  manner  ? 

A.     By  teams  and  tractors. 

Q.     And  is  that  what  these  tractors  are  used  for? 

A.     Yes. 

Q.     To  pull  these  poles  around?  A.     Yes. 

Q.  And  get  them  in  their  proper  location  on  the 
skidways  or  decks?  A.     Yes,  sir. 

Trial  Examiner  McNally:  Mr.  Potts,  so  that  we 
may  be  [197]  sure,  would  the  description  Mr.  Conlee 
lias  given  be  true  as  to  February  and  March  of 
1941  ? 

Q.  (Mr.  Potts,  continuing)  Has  there  been  any 
change  in  the  condition  of  the  yard  since  Feb- 
ruary and  March,  1941? 

A.     None ;  not  any  general  change,  no. 

Q.  And  are  the  conditions  that  you  are  describ- 
ing the  conditions  that  existed  during  the  months 
of  February  and  March,  1941?  A.     Yes. 

Q.  Of  course,  at  certain  seasons  of  the  year, 
there  are  no   poles  being  brought   into  the  yard? 

A.     That  is  right. 

Q.     And  that  was  true  in  February  and  March? 

A.     Yes. 

Q.  At  that  time,  the  work  consisted  of  activities 
incident  to  shipment  of  poles  I — shipment  of  poles 
from  the  yard?  A.     Yes,  sir. 

Q.  During  the  summer,  of  course,  you  have  been 
engaged  in  the  other  end  of  the  operation,  having 
|>o]cs   brought   into  the  yard,  have  you  not? 

A.     To  deliver  to  the  yard,  yes. 
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Q.    And   during   thai    period,    what    effect    d 
that  have  on  the  number  of  men  employed  1 

A.    It  increases  the  employees  according  to  the 

number  of  poles  being  delivered  to  the  yard.  [H*s] 

Q.     It  increases  the  crew  in  the  yard  to  handle  it  .' 

A.     Yes,  sir. 

Trial  Examiner  McNally:  Is  that  when  you  got 
up  to  70  employees,  as  you  indicated  in  the  answer  1 

Q.  (Mr.  Potts,  continuing)  Mr.  Conlee,  when 
you  are  at  the  peak  of  the  season,  with  poles  com- 
ing in  from  the  woods  and  at  the  same  time  ship- 
ments are  being  made  from  the  yard,  about  what 
does  the  crew  aggregate  in  numbers  I 

A.     Well,  ordinarily  about  40  or  45  men. 

Q.  At  this  peak  period,  doesn't  it  get  up  as  high 
as  70? 

A.  Well,  this  year  our  business  both  coming  in 
and  going  out  picked  up  considerably,  and  we 
worked  two  shifts. 

That  is  the  first  time  since  I  have  been  here  thai 
we  worked  two  shifts. 

Q.     That  was  during  the  period  from 

A.     May  15  to  August  15. 

Q.  May  15  to  August  15  that  you  had  the  two 
shifts?  A.     Yes. 

Q.  And  is  that  the  time  the  crew  numbered 
about  70?  A.     About  70  men,  yes.  sir. 

Trial  Examiner  McNally:  Then  the  low  during 
the  slack  season  runs  about  26,  approximately  1 
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(t'        Mr.  Potts,  continuing)     Is  tha~      recti 
A.     Yea,  20 

About  how  many:  [199] 
A.     About  20  or  22  men. 

When  there  are  no  poles  coming  in  and  at 
the  low  point  of  th-    a        n?  A.     Yes. 

With  least  activity 
A.     ^Mien  our  orders  for  .shipments  out  are  about 
raal  and  no  poles  are  coming  in,  our  crew  aver- 
_   -  around  about  20  n 

And  that  was  the  condition  in  February  and 
March,  was  ir.  1941  r  A.     Yes.  sir. 

:;ere  v    a        ;r  office  located  in  the 
yard?  A.     About  centrally  located. 

Q.     That  is  in  the  center  of  the  yard  lengthwise 
and  centrally  in  width  ? 

A.     Centrally  lengthwise  and  to  one  side  in  width. 
an  average  day.  just  about  whf 
your  activity?  How  much  time  do  you  spend  in 
the  office  and  how  much  in  the  yard? 

A.     Well.  I  spend  mosl     f  the  time  in  the  yard: 
ssibly  not  over  an  hour  or  so. — generally  after 
the  whistle  blows,  in  the  ofr 

Y<  »u  mean  the  time  you  spend  in  the  office  is 

an  horn  after  the  whistle  bio v  A.     Yes. 

After  it  blows  when  ?  [200]  A.     At  night. 

Then  you  stay  in  the  offi*  A.     Yes. 

Q.     But  during:  the  day.  what  do  you  do  in  the 

vard  ? 
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A.     Well,  I  am  supervising  the  work  thai 

ing  on. 

Q.     What  do  you  do  in  the  way  of  .supervising! 
Do  you  walk  over  the  yard  '. 

A.     I  tramp  around  and  see  thai  things  are  being 

dune. 

Q.     You  go  around  where  the  men  are  work 

and  see  how  they  arc  doing  the  work  and  BO  forth, 
and  give  instructions,  do  you  !  A.     Fes,  sir. 

Q.  Now,  is  that  your  regular  and  has  it  been 
your  regular  custom,  to  do  that,  since  you  have  b 

thci  A.     Yes,  sir. 

Q.     So  that,  during  the  working  day,  you  are  in 

touch  with  the  operations  that  arc  going  <>n  through- 
out the  yard?  A.     Yes,  sir. 

Q.  Xow.  do  \ou  have  anyone  with  you  in  the 
office  I  A.     No,  sir. 

Q.     And  do  you  keep  the  time  of  the  men  I 

A.     Yes.  sir. 

Q.  And  report  it  to  the  office  at  Sandpoint  for 
the  cheeks,  is  that  correct?  A.     Yes,  sir. 

Mr.  Potts:  Mr.  Examiner,  is  there  any  other 
phase  of  this  [201]  that  you  wish? 

Trial  Examiner  McNally:     I  believe  that  eovi 
it.  I  understand  from  the  evidence  that  Mr.  Coulee 
u-ets    his    instructions    from    Sandpoint,    from    the 
Company  office  there.  Is  that  correct  ! 

The  Witness:  A^es.  The  orders  arc  delivered  from 
the  Sandpoint  office.  They  come  through  the  Sand- 
point  office  to  me. 
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Q.  {Trial  Examiner  ScJmefer)  Do  you  get  in- 
structions over  the  phone? 

A.     Yes,  sometimes  the  orders  are  phoned  to  me. 

Q.     There  is  a  phone  in  your  office  there? 

A.      Yes,  sir. 

Q.  Is  that  the  main  source  of  communication 
with  the  Sandpoint  office?  A.    Yes,  sir. 

(<).  When  you  are  in  the  yard,  there  is  nobody 
there  to  answer  the  phone  I 

A.  The  office  is  connected  with  our  steam  plant, 
and  the  engineer  Looking  after  the  steam  plant 
would  as  a  rule  answer  the  telephone  if  I  did  not 
answer  it  in  the  office. 

Q.  Are  those  the  only  two  buildings  you  have, 
the  office  and  steam  plant? 

A.  No,  we  have  several  other  buildings,  but 
those  are  the  only  two  with  a  phone.  We  have  our 
incising  machine  building  and  a  couple  of  store- 
houses. [202] 

Q.  Do  these  men  work  in  groups  or  by  them- 
selves, or  how  ?  A.     Generally  in  groups. 

Q.  And  they  are  spread  in  different  parts  of  the 
yard  ?  A.     Yes,  sir. 

Q.  Now,  you  supervise  them  by  telling  them 
what  you  want  them  to  do?  A.     Yes,  sir. 

Q.  When  you  are  not  there,  do  you  depend  on 
the  men  to  do  what  you  tell  them  I 

A.     If  J  am  only  away  for  a  short  period. 

As  a  rule,  the  work  is  laid  out.  They  probably 
have  their  work  laid  out  for  the  whole  day. 
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Q.    Is  anyone   in  the  group   in   charge  of  the 

others  f 

A.  Well,  the  inspectors  as  a  rule  have,  while 
they  don't  have  any  authority,  they  kind  oi  ove 

the  work  the  others  are  doing. 

Q.  Now,  just  what  work  do  they  do,  and  whal 
work  do  they  oversee? 

A.  The  inspector  sends  in  poles  to  the  treating 
plant  to  be  treated.  He  inspects  the  poles  and  di  i  ■ 
the  teams  hauling  the  poles  from  the  pile  to  the 
treating  plant.  They  are  more  or  less  under  his 
direction.  He  advises  them  what  poles  to  take,  and 
where  to  take  them. 

Q.     How  many  inspectors  did  you  have  oul  thi 
in  the  yard  in  February  and  March,  or  normally  1 

[203] 

A.  Well,  I  think  in  February  and  March,  we 
had  two. 

Q.     Who  were  they? 

A.  Jack  Webb  and  George  Cronkright  or  Fred 
Lebert,  Cronkright  is  there  all  the  time,  but  when 
he  wasn't  there,  he  was  one  of  the  inspectors. 

Q.  When  Mr.  Wear  is  not  doing  utility  work, 
what  does  he  do  out  there? 

A.  Well,  Mr.  Wear  does,  as  he  stated  yesterday, 
he  either  loads  poles  or  runs  one  of  the  machines. 
We  have  many  occasions  where  we  have  to  check 
our  stock  to  see  whether  we  have  certain  sized  poles 
or  poles  that  fit  a  certain  order,  and  lie  checkB  those 
up.  His  work  is  more  or  less  general  till  in  here  and 
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like  to  have  Mr.  Conlee  tell  us  when  and  in  what 
way  he  notified  the  employees  of  the  raise.  1 1'  we 
can  have  the  information  as  to  what    paj    period 
during  which  the  raise  became  effective,  will  coui 
furnish  that  information? 

Mr.  Potts:  We  will  find  out.  We  will  probably 
have  to  call  the  Sandpoinl  office. 

Trial  Examine!-  McNally:  Is  there  anything  fur 
ther  of  the  witness? 

Mr.  Potts:     Just  a  question  or  two. 

Redirect  Examination 
(continued) 

Q.  (Mr.  Potts)  You  mentioned  orders  received 
from  Sandpoint  [205]  or  from  the  Sandpoinl  office, 
Mr.  Conlee.  I  want  to  be  clear  just  what  we  have  in 
mind  by  those  "orders1'.  When  you  said  "orders", 
what  did  you  refer  to? 

A.  Shipping  orders,  orders  for  poles  to  !><• 
shipped. 

Q.     Orders  for  the  shipment  of  poles? 

A.     To  destination. 

Q.     They  come  from  the  Sandpoint  office? 

A.     Yes. 

Q.  You  don't  get  orders  from  the  Sandpoint 
office  how  to  run  the  pole  yard?  A.     No. 

Q.  Or  any  instructions  from  the  Sandpoint  of- 
fice in  that  respect?  I  mean  aside  from  the  general 
operations  of  the  pole  yard? 
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A.  The  general  operation  of  the  pole  yard  has 
been  left  to  my  judgment. 

Q.  Now,  Mr.  Sehaefer,  president  of  the  com- 
pany, resides  in  Priest  River?  A.     Yes. 

Q.  And  you  confer  with  him,  or  he  comes  to 
the  yard  from  time  to  time,  does  he  not? 

A.     Daily. 

Q.     And  you  confer  with  him  on  general  matters? 

A.     Yes,  sir. 

Q.  — in  connection  with  the  operations  of  the 
yard?  [206]  A.     Yes. 

Q.  And  do  you  receive  instructions  from  him 
from  time  to  time?  A.     Occasionally. 

Mr.  Potts:     That  is  all. 

Mr.  Brooks:    That  is  all. 

Trial  Examiner  McNally:     You  may  be  excused. 

(Witness  excused) 


JOHN  E.  SCHAEFER 

was  duly  sworn  as  a  witness  by  and  on  behalf  of 
the  Respondent  and  testified  as  follows: 

Direct  Examination 
Q.     (Mr.  Potts)     State  your  name,  please? 
A.     John  E.  Sehaefer. 
Q.     Mr.  Sehaefer,  where  do  you  reside? 
A.     Priest  River. 

Q.     What  position  or  connection  do  you  have  with 
the  respondent  Schaefer-Hitchcock  Company? 
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A.    I  ain   president    of   the   Schaefer-Hitche* 

Company. 

Q.    Have  you  been  connected  with  the  Company 

since  its  organization?  A.     Yes. 

Q.    Now,  in  connection   with   the    Pries!    River 

pole  yard,  just  what  activities  do  you  pursue  regard- 
ing the  conduct  of  the   pole  yard,  Mr.   Schae 

[207] 

A.  Why,  occasionally  I  talk  to  Mr.  Conlee  if  I 
see  anything  wrong;  then  1  usually  call  his  atten- 
tion to  it,  and  that  is  about  the  extent  of  my  ac- 
tivity. 

Q.  Well,  as  to  details  of  the  operation,  do  you 
handle  them  at  all?  A.    No. 

Q.     That  is  his  job?  A.     That  is  his  job. 

Q.  And  in  that  respect,  is  his  position  and  are 
his  activities  similar  to  those  of  men  in  like  posi- 
tion in  other  pole  yards?  A.     Yes. 

Q.  Now,  Mr.  Schaef'er,  did  you  knew  of  the  dis- 
charge of  Mr.  Damschen  prior  to  the  time  that  he 
was  laid  off?  A.     No. 

Q.     When  did  you  first  learn  of  it  '. 

A.  I  think  I  first  learned  of  it  when  Mr.  Pad- 
dock and  Mr.  Damschen  came  in  the  office  at  Sand- 
point.  I  am  not  positive  about  that. 

Q.  Now,  at  that  conversation  of  Mr.  Paddock 
and  Mr.  Damschen  and  I  think  Mr.  Butler,  also 
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A.     Mr.  Butler  from  Newport,  also,  yes. 

Q.  What  is  your  recollection  of  the  conversation 
with  reference  to  what  you  said  as  the  reason  for 
Mr.  Damsehen's  discharge,  that  is  to  say,  did  Mr. 
Paddock  make  some  statement  to  the  effect  that  he 
believed  Damschen  had  been  discharged  for  union 
[208]  activity  I  A.     Yes,  he  did. 

Q.    And  did  you  make  a  reply  to  that  statement? 

A.     Yes. 

Q.  What  is  your  recollection  as  to  what  you 
said  ? 

A.  I  told  him  that  I  did  not  have  any  idea  why 
he  was  discharged  unless  it  was  because  I  had  com- 
plained several  times  that  he  was  too  rough  with 
the  tractor.  And  I  said  positively  that  I  did  not 
know  anything  about  it  until  I  saw  Mr.  Conlee. 
Mr.  Paddock  said  if  I  would  reinstate  him  right 
then,  why,  they  could  call  the  complaint  off. 

I  told  him  that  I  would  not  do  that,  that  I  would 
have  to  see  Mr.  Conlee  first,  that  I  did  not  know 
anything  about  it. 

Q.  Then  did  you  later  during  the  day  see  Mr. 
Conlee  % 

A.  I  did  in  the  afternoon,  and  he  said  he  could 
not  put  Mr.  Damschen  back,  or  he  would  not. 

Q.  Then  did  you  later  have  a  call  from  Mr. 
Damschen  ? 

A.  Yes,  I  did.  He  came  to  my  house,  and  asked 
how  about  it,  and  I  told  him  at  the  present  time  he 
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could  not  go  to  work,  bul  later  on  we  mighl  put 
him  on.  Damschen  also  talked  to  Mr.  Conlee.  I  did 
not  interfere  with  that.  I  told  him  it  waa  entirely 

ii])  to  him  as  to  what  he  was  going  to  do  aboul  it. 

Q.  Well,  you  did  not  object  to  the  tad  or  the 
action  of  Mr.  Conlee  in  discharging  him? 

A.     No.  [209] 

Q.  Now,  Mr.  Schaefer,  did  you  know  of  any 
union  activity  here  in  Priest  River  in  connection 
with  your  plant  or  pole  yard  during  February  or 
March  of  1941  ?  A.     No,  I  did  not. 

Q.  What  is  the  attitude  of  your  company  with 
respect  to  labor  unions  and  what  was  it  at  that 
time  ? 

A.  Well,  Mr.  Paddock  said  he  thought  or  at  le 
Mr.  Damschen  contended  that  he  was  dischai 
on  account  of  union  activities.  I  told  him  that  I  did 
not  know  until  they  came  in  there  that  he  belonged 
to  the  union,  or  ever  said  anything  about  a  union. 
But  I  said,  "To  demonstrate  that  we  are  not  op- 
posed to  imions,  when  we  took  over  the  Weyer- 
haeuser plant  at  Bovill,  they  had  a  union  there,  and 
it  automatically  was  cancelled  because  we  took  the 
yard  over,  and  I  told  our  foreman  there-  1 
think  Mr.  Paddock  yesterday  said  that  I  told  the 
men  that  was  not  true— "1  told  the  foreman  that 
he  should  go  to  the  men  and  tell  them  that  if  they 
wanted  to  organize,  it  would  be  perfectly  satisfac- 
tory with  us;  that  we  would  be  glad  to  sign  up  with 
them." 
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I  tried  to  demonstrate  to  Mr.  Paddock  that  we 
were  not  opposed  to  unions. 

Q.     And  is  that  a  fact?  A.     That  is  a  fact. 

Q.  Have  you  at  any  time  taken  any  action  an- 
tagonistic to  the  unions  or  to  the  men  organizing 
in  Priest  River? 

A.  No,  not  since  the  I  WW  was  organized  here 
right  after  the  War,  [210] 

Q.  Now,  you  are  going  back  to  first  war  days, 
aren't  you?  A.     Yes. 

Q.  As  a  matter  of  fact,  were  you  yourself  a 
member  of  a  labor  union'? 

A.     Yes,  I  was  at  one  time. 

Q.  Mr.  Schaefer,  you  don't  recall  positively 
when  this  wage  increase  took  effect  in  the  spring 
of  1941? 

A.  1  would  not  want  to  say  positively,  but  I 
am  quite  certain  that  it  was  the  first  of  May. 

Q.     Did  you  authorize  the  increase  at  that  time? 

A.    Yes. 

Q.  What  was  it?  Just  a  blanket  increase  of  so 
much  an  hour? 

A.  Five  cents  an  hour  with  the  exception  of 
some  men  that  we  did  not  raise  that  we  were  paving 
really  more  than  the  regular  wage. 

Q.  Well,  the  five  cents  was  as  to  the  lower 
brackets?  A.    Yes,  all  the  way  through. 

Q.     On  common  labor?  A.    Yes. 
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Mr.    Potts:     I    believe    thai    is    all    unlet      M 
Schaefer  thinks  of  something  I   have  not  directed 
your  attention  to.  I  don't  think  of  anything  else. 

The  Witness:  No,  there  isn't  anything  that  I 
can  recall  or  add  to  what  I  have  already   said. 

Cross  Examination  [211] 

Q.     (Mr.  Brooks)   Is  it  possible  thai   thu 
went   into   effect   before   May   1st? 

A.     It  is  possible;  I  would  not  be  sure 

Q.  Do  you  recall  that  at  this  conversation  with 
Mr.  Paddock  and  others  on  the  22nd  of  March, 
you  informed  them  that  a  raise  was  to  be  put  into 
effect  ?  A.     Informed  Mr.  Paddock  ! 

Q.  Yes.  Do  you  remember  mentioning  it  at  that 
time?  A.     No,  I  don't. 

Q.  You  heard  Mr.  Paddock's  and  Mr.  Dam- 
schen's  testimony  that  you  did  mention  that  ? 

A.     Probably.  I  don't  recall  it. 

Trial  Examiner  McNally:  The  Witness  does  not 
recall  the  testimony  or  the  statement?  Which  is  it  ? 

Mr.  Brooks:     That  is  what  I  want  to  know. 

Q.  (Mr.  Brooks,  continuing)  You  don't  recall 
their  testimony  to  that  effect,  or  you  don't  recall 
whether  you  made  such  a  statement?  Which  is  it1 

A.  I  don't  recall  whether  I  made  such  a  state- 
ment. 

Q.  When  did  you  decide  to  give  this  blanket 
raise  f 
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A.  I  don't  recall  that.  Mr.  Hitchcock  and  I 
made  that  decision  together.  I  cannot  tell  you  when 
we  did  that,  but  I  think  that  it  was  shortly  before 
we  made  the  raise. 

Q.     Was  it  after  the  discharge  of  Damschen? 

A.    Yes,  I  think  so.   [212] 

Q.  What,  was  the  motivating  factor,  if  there 
was  one,  that  caused  you  to  give  this  blanket  raise? 

A.     Well,  we  had  raised  in  all  our  yards. 

Q.  Do  you  have  a  contract  or  contracts  with 
labor  organizations  in  any  of  your  Idaho  yards? 

A.     No. 

Q.  Well,  you  can  determine  by  a  telephone  call 
the  effective  date  of  the  five-cent  raise,  can  you? 

A.     I  can  find  out  in  five  minutes. 

Q.  As  I  understand,  you  had  nothing  whatso- 
ever to  do  with  the  discharge  of  Damschen? 

A.     No,  I  had  not. 

Q.  And  you  have  nothing  whatsoever  to  do 
about  his  not  being  re-employed?  A.     No. 

Mr.  Brooks:     I  have  no  further  questions. 

Redirect  Examination 

Q.  (Mr.  Potts)  Well,  Mr.  Schaefer,  mention  has 
been  made  of  one  wage  increase  in  the  spring  of 
1941.  Was  there  a  wage  increase  preceding  that? 

A.     Possibly  there  was. 

Q.     About  the  first  of  the  year?  Do  you  recall? 

A.  I  think  we  made  two  raises,  but  I  can't  re- 
call. I  can  find  out. 

Q.    Do  that,  please.  [213] 
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Trial  Examiner  McNally:  Whal  percentage  of 
the  employees  out  there  are  common   laboreri   or 

what  percentage  got   a    raise   in   this  five-cent    in- 
crease? Can  you  tell  us  that? 

The  Witness:  I  think  that  they  all  got  a  raise 
with  exception  of  one  or  two.  Mr.  Cronkrighl  was 
one  that  we  did  not  raise  hecause  I  had  raised  him 
several  times  before  and  we  were  paying  him  more 
than  we  ordinarily, — that  a  checker  was  getting, 
and  we  could  not  give  him  any  more  money, 
we  did  not  raise  him,  and  possibly  there  was  one 
or  two  others. 

Q.     (Trial  Examiner  McNally)  Do  I  understand 
that   you   class   all   the   labor   out   there   with    the 
exception   of  Mr.    Cronkright   and   perhaps   W 
as  common  labor? 

A.  They  are  all  practically  laborers  with  the 
exception  of  the  hoist  man  and  the  incising  man, 
who  incises  the  poles. 

Q.     They  are  what?  How  do  you  classify  them? 

A.  Well,  we  just  pay  them  more  money.  They 
are  not  classified. 

Q.  Well,  from  the  witnesses  who  have  testified, 
I  understand  some  of  them  are  being  paid  a  higher 
hourly   rate   than   others? 

A.  That  is  true,  because  we  figure  they  are 
worth  more  money  on  that  particular  joh.  In- 
cising is  a  very  particular  job,  and  we  Try  T«» 
keep  a  certain  man  on  that  all  the  time,  bo  that 
he  is  competent,  to  handle  that  machine.  We  can't 
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put  an  ordinary  laborer  in  there  to  run  it.  So 
we  pay  him  more  wages,  and  the  same  with  the 
steam  hoist.  We  have  a  Mr.  McKee  who  has  been 
there  with  us  running  the  steam  hoist,  oh,  I  don't 
remember,  10  [214]  or  12  years,  and  we  just 
classify  those  fellows  who  have  special  jobs  and 
pay  them  more  money.  We  have  had  no  regular 
system  of  classification  of  men. 

Q.  (Mr.  Potts)  Mr.  Schaefer,  you  start  out  with 
a  specific  basic  wage  that  is  supposed  to  be  the 
minimum  wage  for  common  labor? 

A.     That  is  it. 

Q.     And  that  is  general  throughout  the  area? 

A.     Yes. 

Q.     And  that  is  what;  what  is  your  basic  wage? 

A.     65  cents  per  hour. 

Q.     Now  65.  It  was  60?  A.    Yes. 

Q.     And  that  is  what  everybody  was  paid? 

A.    Yes. 

Q.  They  were  all  common  labor  as  far  as  the 
wage  scale  is  concerned  except  those  three  or  four 
men?  A.     Yes,  those  three  or  four. 

Q.  And  they  were  really  men  whom  you  con- 
sider skilled  labor?  A.     Yes. 

Q.  That  is  to  say,  they  are  semi-skilled,  any- 
way? You  wanted  particular  men  with  particular 
qualifications  for  those  two  or  three  jobs? 

A.    Yes. 

Q.  I  think  that  I  asked  you,  but  I  would  like 
to  ask  it  again,  aside  from  those  few  jobs  of  that 
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character  of  skilled  dr  semi-  [2lS]  skilled,  the  bi 
is  all  on  the  common  labor  wage  scale  1 

A.     That  is  true. 

Trial  Examiner  McNally:  Then,  Mi-.  Bch&efer, 
if  you  mil  find  out  wind  the  basic  scale  was  al  tin- 
yard  as  of  January  1,  1941,  and  whai  changes  if 
any,  were  made  in  the  basic  rate  up  until  about 
May 

The  Witness:    May  1st? 

Trial  Examiner  McNally:  Up  until  the  present 
time. 

Q.  (Mr.  Potts,  continuing)  There  have  been  no 
increases  since  May,  have  there?  A.    No. 

Mr.  Brooks:  Mr.  Sehaefer,  I  have  one  question 
that  might  be  answered  by  either  Mr.  Sehaefer  or 
Mr.  Conlee,  and  that  is  with  reference  to  the  men. 
if  they  can  be  named,  that  are  receiving  more  than 
the  minimum  rate  at  the  pole  yard  here.  Can  you 
answer  that   question? 

The  Witness:  I  think  that  Mr.  Conlee  can  an- 
swer it  better  than  I  can.  I  never  paid  much 
attention  to  it. 

Mr.  Brooks:  While  Mr.  Sehaefer  is  securing 
that  information  over  the  phone,  I  would  like  t.» 
request,  the  Examiner  to  call  Mr.  Conlee  back  for 
me  to  ask  that  question. 

Mr.  Potts:  I  suggest,  Mr.  Brooks,  that  we  re- 
cess at  this  time  to  enable  Mr.  Sehaefer  to  gel  the 
information   requested;   and   during   the    recess,    I 


250  N.  L.  R.  B.  vs. 

(Testimony  of  Jolm  E.  Schaefer.) 

think  perhaps  Mr.  Conlee  can  figure  out.  the  answer 

to  Mr.  Brooks'  question.  [216] 

Trial  Examiner  McNally:  We  will  recess  for 
15  minutes. 

(Thereupon  at  this  time  a  fifteen  minute 
recess  was  taken,  after  which  proceedings  were 
resumed  as  follows:) 

Trial  Examiner  McNally :  The  hearing  will  come 
to  order,  please.  You  may  proceed. 

Q.  (Mr.  Potts,  continuing)  Mr.  Schaefer,  will 
you  please  resume  the  stand.  (Witness  does  so.) 

Did  you  ascertain  when  the  wage  increase  went, 
into  effect  in  the  spring  of  1941?  A.     I  did. 

Q.     What  day?  A.     May  1st. 

Q.  What  was  the  basic  wage  on  January  1, 
1941  for  common  labor?  A.     60  cents. 

Q.     60  cents  an  hour?  A.     Yes,  sir. 

Q.     What  was  the  basic  wage  after  May  1st? 

A.     65  cents. 

Q.     Is  that  the  wage  now?  A.     Yes. 

Q.  Now,  talking  about  the  wage  increases,  what 
is  the  fact  as  to  wage  increases  generally  in  this 
area,  that  is,  north  Idaho,  eastern  Washington, 
and  down  as  far  as  Lewiston,  Idaho,  where  the 
Potlatch  Forests  is,  during  the  past  year?  What 
about  [217]  the  wage  increases  throughout  the  area, 
in  the  lumber  industry? 

A.  That  was  a  general  increase  both  in  the 
lumber  and  pole  industry. 
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Q.  Now,  when  was  il  thai  you  took  over  the 
Bovill  yard  from  Weyerhaeuser? 

A.  I  would  think  last  fall  sometime.  M  was  in 
1940. 

Q.    Was  there  any  connection  between  the  wi 
increase   and   the   conditions   down    at    the    BovilJ 
yard  ?  A.     Yes. 

Q.     What  was  it? 

A.  We  raised  the  wages  up  here  in  May  the 
same  as  they  had  down  there,  the  same  wage. 

Q.     That  is,  they  had  that  wage? 

A.     They  already  had  that. 

Q.     They  already  had  that?  A.    Yes. 

Q.     Well,  what  is  the  fact  as  to  whether  or  nol 
Potlatch  Forests  had  granted   one   or  more   v 
increases   generally  ? 

A.     They  had  granted  two  increases. 

Q.     Two  increases?  A.    Yes. 

Q.     Since   when  ? 

A.     In  the  woods,  lumbering,  this  year. 

Q.     This  year? 

A.  Yes.  In  the  logging  operations  they  have 
raised  their  [218]  wages  to  70  cents,  and  in  the 
pole  yards,  it  is  still  65  cents.  I  am  not  positive, 
but  it  seems  to  me  that  we  raised  our  wages  at 
Potlatch  to  70  cents, — at  Bovill,  rather. 

Q.  Now,  there  was  no  other  wage  increase  on 
common  labor  during  the  past  year,  was  there,  by 
you?  A.     No,  we  had  an  increase  last   year. 

Q.     About  what  time  last  year? 
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A.  Well,  I  think  that  it  was  in  the  latter  part 
of  the  year.  We  raised  from  55  to  60  cents. 

Q.  As  far  as  you  know,  have  your  wage  in- 
creases been  in  conformity  with  the  general  con- 
ditions in  the  district,  and  the  actions  of  others 
in  the  industry?  A.    Yes. 

Trial  Examiner  McNally:  What  was  the  raise 
in  the  fall  of  1940?  From  what  to  what? 

The  Witness:  From  55  to  60.  I  don't  know 
whether  it  was  in  the  fall  or  last  summer,  but 
there  was  one  raise  in  1940.  I  think  that  Mr. 
Conlee  knows  more  about  it. 

Mr.  Conlee:  I  think  that  it,  was  the  latter  part 
of  the  year.  I  am  not  sure,  but  I  think  it  was 
along  in  October  and  November. 

Trial  Examiner  McNally:  That  is,  the  60  cents 
was  in  effect  on  January  1,  1941  ? 

Mr.  Conlee:     Yes. 

The  Witness:    Yes.  [219] 

Trial  Examiner  McNally:     Anything  further? 

Mr.  Brooks:     No. 

The  Witness:  You  wanted  to  find  out  about 
the  men  that  we  paijl  more  than  the  regular  wage? 

Mr.  Brooks:  Oh,  yes;  do  you  have  that  infor- 
mation ? 

The  Witness:     Yes. 

Mr.  I -rooks:  Will  you  state  for  the  record  the 
names  of  the  employees  who  are  working  at  the 
pole  yard  here  in  Priest  River  that  receive  more 
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than  the  minimum  rate,  giving  his  name,  his  job, 

or  classification,  and  his  rate  "'   l,;i.v  • 

The  Witness:     Tliere  is  Peorge  Cronkright. 

Mr.  Brooks:    Yes. 

The  Witness:  He  receives  so  cents  an  hour.  He 
is  an  inspector. 

Mr.  Brooks:  Just  a  minute.  On  Cronkright,  he 
is  the  man,  I  believe,  the  record  already  shows  is 
sent  to  different,  operations  to  do  special  jobs 
for  you? 

The  Witness:     Yes,  inspecting  mostly. 

Mr.  Brooks:  And  if  lie  is  not  doing  thai  Bpecial 
work,  he  inspects  at  the  yard  \ 

The  Witness:  He  inspects  in  the  woods  when  he 
is  doing  special  work  mostly. 

Mr.  Brooks:     All  right. 

The  Witness:    And  0.  L.  Wear,  80  cents. 

Mr.  Brooks:    That  is  Con  Wear?  [220] 

The  Witness:    80  cents. 

Mr.  Brooks:     And  he  is 

The  Witness:  He  is  kind  of  an  inspector,  but 
he  can  do  anything  in  the  yard. 

Mr.  Brooks:  I  think  his  duties  have  been  fairly 
well  defined  already. 

The  Witness:     I  think  so. 

Mr.  Brooks:     All  right. 

The  Witness:    And  R.  McKee— Rube  McS 

Mr.  Brooks:     That  is  the  man  who  testified  . 
terday  f 
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The   Witness:     Yes,  he  is  the  steam  hoist,  man. 

Mr.    Brooks:     He  has  what  rate? 

The  Witness:    75  cents. 

Mr.  Brooks:     All  right. 

The  Witness:  And  Tom  Wear,  75  cents.  He  is 
operator  of  the  incising  machine.  And  Mr.  Lebert, 
70  cents.  He  is  a  pole  checker. 

Mr.  Brooks:  Is  the  checker's  job  different  than 
an  inspector's  job? 

The  Witness:     Well,  in  some  cases  it  is. 

Mr.   Brooks:     In  this  particular  case? 

The  Witness:  When  they  check  poles — many 
eases  where  they  check  poles,  they  count  them. 
Where  they  inspect  them,  they  inspect  for  every 
possible  defect  the  pole  might  have  so  that  it  would 
pass  inspection,  but  they  haven't,  the  [221]  ex- 
perience Mr.  Cronkright  and  Mr.  Wear  have  had 
in  inspecting. 

Mr.  Brooks:     Any  others? 

The  Witness :  M.  Morrow,  70  cents,  pole  checker. 
Thai  is  the  six  men  who  get  more  than  65  cents  an 
hour. 

Mi-.  Brooks:  All  others,  with  exception  of  Mr. 
Conlee,   arc   receiving  the  basic  rate   of   65   cents? 

The  Witness:     Yes. 

Mr.  Brooks:  Was  this  same  condition  existing 
in  February  and  March,  if  you  know? 

The  Witness:  Well,  I  don't  know  whether, — 
I  think  that  some  of  them  were  raised  five  cents. 
I  would  not   say   for  sure.   The   only  ones  that   I 
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(Testimony  of  John  E.  Schaefer. 

am  quite  positive  that   we  did   aot    raise  5  ••• 

was   Cronkright,  because   he    was   alread} 

80  cents,  and  possibly  Wear,  bul  1  cannol  tel]  you 
Mr.  Conlee  would  know,  but   1  don't  know   whether 
the  same  scale  was  in  effect  in  March. 

Mr.  Brooks:  1  would  like  to  ask  Mr.  Conlee 
to  tell  us  any  differences  that  might  have  existed 
at  that  time. 

Trial  Examiner  McXally:  Yon  may  tell  us  from 
where  you  sit. 

Mr.  Conlee:  Mr.  Lebert  and  Mr.  Morrow,  shown 
there  as  pole  checkers,  were  not  so  employed  in 
March. 

Mr.  Brooks:  Who,  if  anyone,  was  employed  in 
February  and  March  on  the  job  that  they  now 
have? 

Mr.  Conlee:     Jack  Webb  in  addition  to  I 
Cronkright  and  Con  L.  Wear.  [222] 

Mr.  Brooks :  Now,  did  any  of  these  men,  Cronk- 
right,— eliminate  Cronkright, — did  Con  Wear, 
McKee  and  Tom  Wear  receive  a  raise  in  May  .' 

The  Witness:     In  May,  yes. 

Mr.  Brooks:     Five  cents  an  hour? 

Mr.  Conlee:    Yes. 

Trial  Examiner  MeNally:  What  were  those 
three  names'? 

Mr.  Brooks:  Con  Wear,  McKee  and  Tom  Wear. 
Mr.  Schaefer,  one  other  question:  Was  May  I, 
1941,  the  effective  date  of  the  raise,  or  was  that 
the  date  the  employees  got  their  checks? 
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The  Witness:    Tliat  was  the  effective  date. 

Mr.  Bmoks:  In  other  words,  their  first  check 
would  be  a  day  or  so  after  May  15  for  the  period 
from  May  1  to  May  15? 

The  Witness:     Yes. 

Mr.  Brooks:     I  have  nothing  else. 

Trial  Examiner  McNally:     Anything  further'? 
(No  response) 

Trial  Examiner  McNally:  Thank  you,  Mr. 
Schaefer. 

(Witness  excused) 

Mr.   Potts:     The  respondent  rests. 

Trial  Examiner  McNally:    Any  rebuttal? 

Mr.   Brooks:     None. 

Mr.  Potts:  We  request  permission  to  file  hriefs 
within  the  period  allowed  by  the  rule.  [223] 

Trial  Examiner  McNally:  That  is  15  days  from 
the  close  of  the  hearing. 

Mr.  Potts:     Yes. 

Trial  Examiner  McNally:  That,  permission  will 
be  granted. 

Does  counsel  desire  to  argue  orally? 

Mr.    Potts:      We   waive   oral   argument. 

Mr.  Brooks:  I  have  no  argument,  Mr.  Ex- 
aminer. 

It  mighl  be  well  for  the  record  to  show  that  on 
page  1  of  Hoard's  Exhibit  2,  and  in  the  second 
paragraph,  that  paragraph  numbered  (1),  two  cor- 
rections have  been  made  by  interlineation.  The  first, 
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one  is  in  line  4,  of  the  paragraph  numbered  l  by 
inserting  in  ink  the  word  "principally"  al  the 
beginning  of  the  line,  and  the  Becond  correction  ta 
in  the  same  line  and  is  made  by  striking  oul  the 
words  "and  piling". 

Trial  Examiner  McNally.    Those  corrections  are 
approved  by  you,  Mr.  Potts? 

Mr.   Potts:     Yes. 

Trial  Examiner  McNally:     Very   well.    I-   th 
anything  further? 

(No  response) 

Trial  Examiner  McNally:    I  declare  the  hearing 
closed. 

(At  11:10  a.  m.  September  16,  1941,  hearing 
concluded)   [224] 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

CERTIFICATE  OF  THE  NATIONAL 
LABOR  RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Di- 
rector of  Field  Division,  duly  authorized  by  Sect  inn 
1  of  Article  VI,  Rules  and  Regulations  of  the 
National  Labor  Relations  Board — Series  2,  as 
amended,  hereby  certifies  that  the  documents  an- 
nexed hereto  constitute  a  full  and  accurate  tran- 
script of  the  entire  record  in  a  proceeding  had 
before  said  Board  entitled,  "In  the  Matter  of 
Schaefer-Hitchcock  Company  and  Lumber  and  Saw- 
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mill  Workers  Union,  Local  No.  2614,  chartered  by 
the  United  Brotherhood  of  Carpenters  and  Joiners 
of  America,  affiliated  with  the  American  Federa- 
tion of  Labor,"  the  same  being  Case  No.  C-2002 
before  said  Board,  such  transcript  including  the 
pleadings,  testimony,  and  evidence  upon  which  the 
order  of  the  Board  in  said  proceeding  was  entered, 
and  including  also  the  findings  and  order  of  the 
Board. 

Fully  enumerated,  said  documents  attached  hereto 
are  as  follows: 

(1)  Charge  filed  by  the  Lumber  and  Sawmill 
Workers  Union,  Local  #2614,  sworn  to  March 
24,  1941. 

(2)  Complaint  and  notice  of  hearing  issued  by 
the  National  Labor  Relations  Board  August  27, 
1941. 

(3)  Respondent's  answer  to  the  complaint,  sworn 
to  September  2,  1941. 

(4)  Certified  copy  of  order  designating  P.  H. 
McXally  Trial  Examiner  for  the  National  Labor 
Relations  Board,  dated  September  12,  1941. 

Documents  listed  hereinabove,  under  items  1-4, 
inclusive,  are  contained  in  the  exhibits  and  included 
under  the   following  item: 

(5)  Stenographic  transcript  of  testimony  be- 
fore P.  H.  McNally,  Trial  Examiner  for  the 
National  Labor  Relations  Board,  on  September  15 
and  16,  1941,  together  with  all  exhibits  introduced 
in  evidence. 
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(6)  Copy  of  order,  dated  November  7,  1941, 
transferring  case  to  Board,  directing  thai  do  trial 

examiner's  intermediate  reporl  sli.ill  be  issued,  and 
directing  issuance  of  proposed  findings  of  fact, 
proposed  conclusions  of  law,  and    proposed   order. 

(7)  Copy  of  proposed  findinge  of  Pact,  pro- 
posed conclusions  of  law,  and  proposed  order  issued 
by  the  National  Labor  Relations  Board,  January 
23,  1942. 

(8)  Copy  of  respondent's  exceptions  to  the  pro- 
posed findings  of  fact,  proposed  conclusions  of  law, 
and  proposed  order,  together  with  affidavit  of 
vice  thereof,  sworn  to  February  16,  1942. 

(9)  Copy  of  decision,  findings  of  fact,  conclu- 
sions of  law,  and  order  issued  by  the  National  Labor 
Relations  Board  March  12,  1942,  together  with 
affidavit  of  service  and  return  receipts  thereof. 

In  Testimony  Whereof  the  Director  of  Field 
Division  of  the  National  Labor  Relations  Board. 
being  thereunto  duly  authorized  as  aforesaid,  has 
hereunto  set  his  hand  and  affixed  the  seal  of  the 
National  Labor  Relations  Board  in  the  City  of 
Washington,  District  of  Columbia,  this  23rd  day  of 
April  1942. 

G.  L.  PATTERSON, 

Director  of  Field  Division. 
NATIONAL  LABOR  RELATIONS 
BOARD. 
(Seal) 


260  -V.  L.  R.  B.  vs. 

[Endorsed]:  No.  10118.  United  States  Circuit 
Courl  of  Appeals  for  the  Ninth  Circuit.  National 
Labor  Relations  Board,  Petitioner,  vs.  Schaefer- 
Hitchcock  Company,  a  corporation,  Respondent. 
Transcript  of  Record.  Upon  Petition  for  Enforce- 
ment of  an  Order  of  the  National  Labor  Relations 
Board. 

Filed  April  27,  1942. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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STATEMENT  OF  POINTS  ON  WHICH 
PETITIONER   INTENDS   TO   RELY 

( lomes  now  the  National  Labor  Relations  Board, 
petitioner  in  the  above  proceeding,  and,  in  con- 
formity with  the  revised  rules  of  this  Court  here- 
tofore adopted,  hereby  states  the  following  points 
as  those  on  which  it  intends  to  rely  in  this  pro- 
ceeding : 

1.  Upon  the  undisputed  facts,  the  Act  is  ap- 
plicable to  respondent's  operations. 

2.  The  Board's  findings  of  fact  are  fully  sup- 
ported by  substantial  evidence.  Upon  the  facts  so 
found,  respondent  has  engaged  in  and  is  engaging 
in  unfair  labor  practices  within  the  meaning  of 
Section  8   (1)   and   (3)   of  the  Act. 
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3.    The  Board's  Order  is  wholly  v;ili<l  and  propel 
under  the  Act. 

NATIONAL  LABOU   RELATIONS 
BOARD, 
By    ERNEST   A.   GROSS. 

Associate  General  Counsel. 

Dated  at  Washington,  D.  C,  this  23rd   day  of 
April  1942. 

[Endorsed] :  Filed  Apr.  27, 1942.  Paul  P.  O'Brien, 
Clerk. 
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*  

ON  PETITION  FOR  ENFORCEMENT  OF  AN  ORDER  OF  I  EM 
NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  case  comes  before  the  Court  upon  petition  of  the 
National  Labor  Relations  Board  for  enforcement  of  its 
order  issued  against  respondent  pursuant  to  Section 
10  (c)  of  the  National  Labor  Relations  Act  (49  Stat. 
449,  U.S.C.,  Title  29,  Sec.  151,  et  seq.).  This  Court  has 
jurisdiction  imder  Section  10  (e)  of  the  Act;  respond- 
ent, an  Idaho  corporation,  maintains  its  principal  office 
and' operates  a  plant  in  the  State  of  Idaho,  within 
this  judicial  circuit,  where  the  unfair  labor  practices 
occurred. 

STATEMENT   OF   THE  CASE 

Upon  proceedings  pursuant  to  Section  10  of  the  Act,' 
the  Board,  on  March  12, 1942,  issued  its  findings  of  fact, 

1  These,  initiated  by  charges  filed  by  Lumber  and  Sawmill 
Workers  Union,  Local  No.  2614,  chartered  by  the  United  Brother- 
hood of  Carpenters  and  Joiners  of  America,  affiliated  with  the 

(i) 


conclusions  of  law,  and  order  (39  N.  L.  R.  B.,  No.  135  j 

K.  25-46),  which  may  be  briefly  summarized  as  follows: 

1.  Nature  of  respondent's  business  (R.  29). — Re- 
spondent is  principally  engaged  at  plants  in  the  States 
of  Idaho  and  Minnesota  in  the  manufacture  and 
processing  of  wooden  poles.  All  of  the  105,800  gallons 
of  creosote  and  approximately  10  percent  of  the  21,680 
poles  used  annually  at  its  Priest  River,  Idaho,  plant, 
involved  in  this  proceeding,  are  shipped  to  that  plant 
from  out-of-State  sources,  and  85  percent  of  the  poles 
handled  or  processed  there,  valued  at  approximately 
$148,000,  are  sold  and  shipped  to  out-of-State  points.2 

2.  The  unfair  labor  practices  (R.  30-42). — Respond- 
ent, by  sponsoring  and  participating  through  super- 
visory employees  in  a  meeting  of  its  employees  called 
to  discuss  their  unionization,  by  antiunion  statements 
and  conduct  of  its  supervisory  employees,  and  by  dis- 
charging Clifford  Damschen  because  of  his  union  activ- 
ities, engaged  in  unfair  labor  practices  violative  of  Sec- 
tion 8  (1)  and  (3)  of  the  Act. 

3.  The  Board's  order  (R.  43-46).— The  Board  or- 
dered respondent  to  cease  and  desist  from  the  unfair 

American  Federation  of  Labor  (herein  called  the  Union),  in- 
cluded complaint  of  the  Board  (R.  1-5),  answer  of  respondent 
(R.  5—11) ,  hearing  before  a  trial  examiner  (R.  57-257),  proposed 
findings  of  fact,  proposed  conclusions  of  law,  and  proposed  order 
of  the  Board  (R.  27-28),  exceptions  thereto  by  respondent  and 
brief  in  support  of  such  exceptions  (R.  11-24,  28),  and  oppor- 
tunity for  oral  argument  before  the  Board. 

2  Upon  these  undisputed  facts  (Bd.  Exh.  2;  R.  63-64;  R.  1-2, 
5),  the  jurisdiction  of  the  Board  is  clear.  National  Labor  Rela- 
tions Board  v.  Jones  &  Laughlin  Steel  Corp.,  301  U.  S.  1;  Santa 
Cruz  Fruit  Packing  Co.  v.  National  Labor  Relations  Board,  303 
U.  S.  453 ;  National  Labor  Relations  Board  v.  Fainblatt,  306  U.  S. 
601. 
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labor  practices  found,  to  reinstate  D.un  .  l„i,  with  b 
pay,  and  to  post  appropriate  notices. 

SUMMARY  OF  ARGUMENT 

I.  The  Board's  findings  of  fad  are  supported  by 
substantial  evidence.  Upon  the  facta  bo  found,  re- 
spondent has  engaged  and  is  engaging  in  unfair  labor 

practices  within  the  meaning  of  Section  8(1)  and 
of  the  Act. 

II.  The  Board's  order  is  valid  and  proper. 

ARGUMENT 
POIXT  I 

The  Board's  findings  of  fact  are  supported  by  substantial 
evidence.  Upon  the  facts  so  found,  respondent  has  engaged 
and  is  engaging  in  unfair  labor  practices  within  the  meaning 
of  Section  8  (1)  and  (3)  of  the  Act 

A.  Preliminary  statement 

The  evidence  in  this  case  is,  in  almost  all  important 
respects,    substantially   uncontradicted.    As   we   shall 
show,  it  overwhelmingly  supports  the  Board's  findu 
that  immediately  following  the  initiation  by  an  em- 
ployee, Clifford  Damschen,  of  a  movement  to  unionize 
respondent's   employees   at  its  Priest   River,   Idaho, 
plant,  respondent,  in  violation  of  the  Act.  "soughl 
counteract  Damschen 's  efforts  to  interest  the  employi 
in  union  organization  and  to  discourage  the  emploj 
from  exercising  their  rights  under  the  Act"     B.  35  . 
Thus,  the  Board  found  that  respondent's  supervisory 
employees,  in  violation  of  Section  8  (1),  engaged  in 
activities  and  conduct  and  made  statements  which  inter- 
fered with,  restrained,  and  discouraged  the  adhere] 


of  the  employees  to  the  Union.  When  Damschen, 
despite  this,  continued  his  efforts  to  organize  the  em- 
ployees, he  was  summarily  discharged  in  violation  of 
Section  8  (3)  and  (1). 

B.  Respondent's  violations  of  Section  8  (1) 

Union  activities  began  at  respondent's  Priest  River 
plant  in  February  1941,  when  Damschen,  an  employee 
there,  after  broaching  unionization  to  several  other 
workers,  invited  a  Union  organizer  to  visit  the  plant 
(R.  67-69,  94-95).  An  organizer  came  to  the  plant  on 
February  10  and  saw  Damschen,  who  then  joined  the 
Union  and  made  plans  with  the  organizer  for  an  or- 
ganizational meeting  of  the  employees  to  be  held  at  a 
local  public  hall  the  following  evening  (R.  69-71,  97). 
Damschen  publicized  the  meeting  that  day  and  the 
next  day  by  personally  speaking  to  a  majority  of  his  25 
or  26  fellow  workers  and  urging  them  to  attend 
(R.  70-71,74,97). 

Respondent,  acting  through  Superintendent  Conlee 
and  Supervisor  Wear,3  lost  no  time  in  interfering  with 
and  opposing  the  Union  movement,  On  February  11, 
the  very  day  the  first  meeting  of  the  Union  was  to  be 
held,  Wear  engaged  an  employee  in  conversation  con- 
cerning unions,  asked  the  employee  what  he  thought 
of  the  desirability  of  a  union,  and  suggested  that  "it 
was  better  to  let  [a  union]  alone"  until  respondent's 
president,  Schaefer,  "could  advise  us  to  join  a  union, 

3  Conlee  was  the  highest  ranking  official  in  charge  of  the  plant 
and  there  is  no  question  as  to  his  supervisory  status  (R.  205,  235, 
241 ) .  While  respondent  does  challenge  Wear's  supervisory  status, 
its  responsibility  for  his  antiunion  conduct  is  perfectly  clear, 
as  we  point  out  below,  pp.  10-11. 


and  what  union"  (R.  138-140,  L43-146).    That 
only  Danischen  and  two  others  of  respondent1 
ployees  attended  the  Union  meeting  (B.  97).     !• 
agreed,  however,  to  hold  another  organisational  mi 
ing  on  February  19  (R.  98-99,  71 ).    This  mi 
also  publicized  by  Damschen  (ibid.). 

Supervisor  Wear  now  decided,  with  two  other  employ- 
ees,* to  hold  a  countermeeting  of  the  employees  on  Feb- 
ruary 15  for  the  asserted  purpose  of  discussing  the  qu 

tion  of  unionization  without  the  presence  of  a  Union 
organizer  (R.  178-179).  Wear  assisted  in  making  ar- 
rangements for  the  meeting  and  urged  employees  to 
attend  it  (R.  72-73,  99-100,  140,  153-154,  162-163,  167 
169,  178,  207,  219).  Occurrences  at  the  meeting  show 
that  its  underlying  purpose  was  to  discourage  the  em- 
ployees from  adherence  to  the  Union  and  to  imp] 
upon  them  the  supposed  advantages  of  individual,  over 
collective,  dealings  with  their  employer. 

The  meeting  was  attended  by  Superintendent  Conlee, 
Supervisor  Wear,  and  about  20  of  respondent's  25  or 
26  employees  (R.  74,  101,  141,  149,  165,  170).     Wear 

4  One  of  these  was  George  Cronkright,  an  inspector,  wh 
been  working  for  respondent  for  17  years  ( R.  152- L64).    1 1 1 - 
rate  was  the  same  as  that  of  Wear,  and  exceeded  that  of  any  other 
employee  in  the  yard  except  Superintendent  Conlee  (  K.  - 

His  duties  required  him,  as  Conlee  testified,  to  "kind  of 
the  work  the  others  are  doing,"  to  inspect  poles,  and  t<>  direct 
work  of  the  hauling  teams,  who  were  "more  or  less  under  In- 
direction" (R.  237). 

5  Superintendent  Conlee  testified  that  lie  knew  the  purpi 
the  meeting,  "to  find  out  what  the  views  of  the  employe) 
with  reference  to  a  union"  (R.  219).  and  therefore  "kind 
tated"  to  go;  nevertheless,  he  attended  because  Wear  and  other* 
"kind  of  urged  me  and  said  it  would  be  a  good  thin-  if  I  went  up 
there,  that  they  would  like  to  have  me"  ( R.  207-21 8  I . 
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they  tell  you  how  to  vote"  (ibid.).     When  D 
then  |)i,<»icsic(i  thai  a  Union  organizer  ought  to  be  pi 
ent  to  give  the  employees  the  Union's  \  ;1„i 

"make  it  a  two-sided  discussion"    S  ,75,  L05,  ill   n 
Conlee  retorted,  "Thai  would  no1  be  a  two-sidi 
cussion.    Them  fellows  have  answers  for  everj  q 
tion  you  ask.    They  can  painl  some  beautiful  pictui 
but  I  never  seen  one  developed''  ( ibid.). 

During  the  meeting,  Damschen  made  his  militant  pro- 
Union  attitude  even  clearer  by  declaring  thai  he,  and 
he  believed  other  employees  as  well,  were  dissatisfied 
with  their  wages ;  by  announcing  that  a  Unioi 
would  be  present  in  Priest  River  on  February  1 
by  successfully  opposing  a  suggestion  for  an  inm 
vote  among  the  employees  on  the  question  of  union  i 
tion,  on  the  ground  that  the  men  had  not  had  an  oppor- 
tunity to  hear  a  Union  organizer  and  thus  learn  "both 
sides  of  the  story"  (R.  76-77,  142,  147-148,  171). 

Following  the  events  described,  Damschen  was  the 
only  one  of  respondent's  employees  who  dared  app 
at  the  Union's  meeting  on  February  19  (R.  106-107 
Supervisor  Wear  thereafter  again  declared  to  Dam- 
schen, according  to  Damschen 's  uncontradi* 
mony,  that  the  employees  "had  been  getting  along  pretty 
well  and  he  hated  to  see  a  union  come  in  and  break  Dfl 
up,"  and  assured  Damschen,  who  complained  concern- 
ing his  wages,  that  "we  can  straighten  things  out 
without  a  union"   (R.  78).     Nevertheless,  Dai 
continued  to  urge  the  employees  to  join  the  Union  until 
he  was  discriminatorily  discharged  about  4  weeks 
(R.  106-107,  infra,  pp.  13-17). 
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Upon  the  foregoing  facts,  substantially  uncontro- 
verted  in  all  essential  respects,  the  Board  properly 
concluded  (R.  35,  43)  that  respondent  had  violated 
Section  8  (1)  of  the  Act.  Respondent's  sponsorship 
and  participation,  through  Superintendent  Conlee  and 
Supervisor  Wear,  in  the  meeting  of  February  15,  for 
the  avowed  purpose  of  discussing  unionization  of  the 
employees  without  the  presence  of  a  Union  organizer 
(supra,  p.  5),  was  itself  a  flagrant  breach  of  the  Act, 
Avliich  reserves  matters  of  self -organization  exclusively 
to  the  employees.8  In  addition,  Conlee 's  declaration  at 
the  meeting  that  things  were  "going  rosy"  in  the  ab- 
sence of  any  union ;  his  suggestion  that  the  employees 
submit  their  grievances  to  him  directly ;  his  disparage- 
ment of  unions  as  organizations  which  call  strikes  and 
levy  assessments  without  regard  to  the  desires  of  their 
members,  and  which  mislead  their  members  through 
glowing  pictures  which  never  materialize — all  these 
declarations,  delivered  by  the  highest  official  in  the 
plant,  were  plainly  calculated  to  impress  upon  the  em- 
ployees that  respondent  did  not  want  them  to  join  the 
Union  or  bargain  other  than  individually,  that  their  best 
interests  lay  in  continued  reliance  upon  their  employer's 
unilateral  generosity,  and  that  adherence  to  the  Union 
would  result  in  financial  cost  to  them  without  compen- 
sating benefits.  Such  disparagement  of  unions  and 
discouragement   of   collective   organization   constitute 


"  K.  g.,  International  Association  of  Machinists  v.  National 
Labor  Relations  Board,  311  U.  S.  72,  80;  National  Labor  Relations 
Board  v.  Pacific  Gas  <&  Electric  Co.,  118  F.  (2d)  780,  787-788 
(C.  C.  A.  9) ;  National  Labor  Relations  Board  v.  Sunshine  Mining 
in.,  no  F.  (2d)  780,  786  (C.  C.  A.  9),  cert,  denied,  312  U.  S. 
678. 


a  well-recognized  form  of  Lnterferena 
coercion."    Similarly,   Supervisor    Wear1  Hon 

that  the  employees  ought  not  join  a  labor  organization 
until  respondent  V  president  approved  and  selected  01 
his  declaration  to  Damschen  thai  the  employee 
getting  along  well  and  he  "hated"  to  sees  anion  "break 
us  up,"  and  his  asserted  belief  that  Damschen's  waf 
could  be  satisfactorily  adjusted  without  the  ace 

of  a  union  (supra, -pip.  4-5,  7)  were,  as  the  Board  found 
(R.  35),  plainly  calculated,  in  light  of  all  the  circum- 
stances, "to  make  clear  to  the  employees  that  the 
spondent  did  not  desire  that  its  employees  join  the 
Union."  Respondent  thus  further  intruded  unlawfully 
upon  the  organizational  activities  of  its  employe 

Respondent  has  urged  various  defenses  in  a  hop 
effort  to  avert  the  authority  of  the  cited  and  other  ca 
establishing  the  propriety  of  the  Board's  findings  of 
Section  8  (1)  violation.    None  of  the  defenses  lias  merit. 

The  alleged  fact  that  Conlee's  statements  at  then 
ing  of  February  15  may  have  been  accompanied  by  a 
declaration  that  respondent  was  not  opposed  to  union- 
ization of  the  employees  (see  note  7,  p.  6,  supra),  did 
not,  as  respondent  suggests,  negative  their  coercive 
effects  upon  the  employees  or  dissipate  the  restraining 
effects  of  Conlee's  presence.    In  the  light  of  what  ae- 


•9  E.  g.,  E.  J.  Heinz  Co.  v.  National  Labor  R<  lationt  Board,  SI  1 
U.  S.  514,  518-520;  National  Labor  Relations  Board  v.  Lwk-Bi  U 
Co.,  311  U.  S.  584,  592-596;  National  Labor  Rdai 
Pacific  Gas  &  Electric  Co.,  118  F.  (2d)  780,  783.  787-788  (C.  <      \ 
9)  ;  the  Sunshine  Mining  case,  supra. 

10  E.  g.,  the  Machinists  case,  311  U.  S.,  at  78 ;  the  P 
Electric  rase,  118  F.  (2d)  at  783,  787-788. 
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companied  it,  Coulee's  statement  of  neutrality,  if  made, 
must  necessarily  have  been  understood  by  the  audience 
of  employees  as  mere  lip-service  to  the  principle  of  em- 
ploy tv  freedom  of  choice.  In  any  event,  it  is  settled 
that  it  was  for  the  Board  to  appraise  the  effect  of  the 
statements  in  light  of  the  whole  record  and  the  totality 
of  respondent's  conduct.  National  Labor  Relations 
Board  v.  Virginia  Electric  <&  Power  Co.,  314  U.  S.  469. 
The  Board's  finding  that  even  if  Conlee's  antiunion 
harangue  was  prefaced  by  a  declaration  of  neutrality, 
4 'that  would  not  vitiate  the  effect  of  his  open  attack  on 
the  Union  and  unions  generally"  (R.  34,  note  3),  was 
entirely  reasonable,  hence  conclusive. 

Respondent's  claim  that  Wear's  antiunion  activities 
were  improperly  attributed  to  it  by  the  Board  because, 
as  respondent  asserts,  he  was  not  a  supervisory  em- 
ployee, is  also  without  merit.  Wear  admittedly  had 
been  in  complete  charge  of  the  plant  for  several  months 
prior  to  Conlee's  coming  there  in  1939,  he  took  Conlee's 
place  when  Conlee  was  absent  from  the  yard  at  various 
times,  and  he  regularly  transmitted  Conlee's  orders  to 
the  employees  as  to  their  work  (R.  72,  137-138, 173-177, 
188,  206).  Conlee  admitted  that  Wear  had  authority 
to  recommend  hiring  and  discharge  (R.  206),  and  the 
employees'  testimony  at  the  hearing  shows  that  they 
recognized  and  understood  that  Wear  was  a  "straw- 
boss"  (R.  72,  137).  In  these  circumstances  Wear 
plainly  enjoyed  a  supervisory  status  sufficient  under  the 
controlling  decisions  to  establish  employer  liability  un- 
der the  Act.  International  Association  of  Machinists 
v.  National  Labor  Relations  Board,  311  U.  S.  72,  79-80; 
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National  Labor  Relations  Board  v.  Link  Beli  <  o     .11 
U.  S.  584,  599;  II.  J.  Heine  Co.  v.  National  Labor  l: 
iions  Board,  311  U.  S.  514,  520-521;  National  Ldbot 

Relations  Board  v.  Pacific  (las  <('•  Electric  Co.,  118  I 
(2d)  780,787  (CCA.  9). 

Nor  is  it  material,  as  respondent  contends,  thai  <  lonlee 
and  Wear,  in  their  antiunion  conduct  and  utteran 
may  have  acted  beyond  the  scope  of  their  authority  and 
contrary  to  respondent's  desires  or  instructions.  It  fa 
settled  that,  regardless  of  respondent's  responsibility 
for  their  interference  on  principles  of  respondeat 
superior,  respondent  was,  in  view  of  the  supervisory 
status  of  these  men,  "within  the  reach  of  the  Board's 
order  to  prevent  any  repetition  of  such  activities  and 
to  remove  the  consequences  of  them  upon  the  employ* 
right  of  self-organization,  quite  as  much  as  if  [it  ] 
directed  them."  The  Heinz  case,  supra,  at  p.  521 ;  the 
Pacific  Gas  dt  Electric  Co.  case,  supra,  at  pp.  787-788; 
Sivift  <&  Co.  v.  National  Labor  Relations  Board,  10<>  P. 
(2d)  87,  93  (C  C  A.  10) ;  Consumers  Voir,  ,■  ( 1o.  v.  Na- 
tional Labor  Relations  Board,  113  F.  (2d)  38,  44 
(C  C  A.  6). 

Respondent's  further  claim  that  the  statements  and 
activities  of  Conlee  and  Wear  were  protected  by  the 
First  Amendment  to  the  Constitution  also  requi 
little  comment.  The  right  of  free  speech  does  not, 
course,  include  the  right  to  coerce  employees,  through 
speech  or  otherwise,  and  even  expressions  of  opinion 
by  an  employer  may  be  of  such  nature  as  to  1  rod 

intimidate  employees  in  violation  of  the  Act.    A  atumal 
Labor  Relations  Board  v.  Virginia  Electric  &  P< 
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Co.,  314  U.  S.  469,  477;  National  Labor  Relations 
Board  v.  Sunshine  Mining  Co.,  110  F.  (2d)  780,  786, 
(CO.  A.  9),  cert,  denied  312  U.  S.  678;  National  Labor 
Rt  lotions  Board  v.  Federbush  Co.,  121  F.  (2d)  954,  957 
(C.  C.  A.  2) ;  National  Labor  Relations  Board  v.  Chi- 
cago  Apparatus  Co.,  116  F.  (2d)  753,  756-757  (C.  C.  A. 
7  > .  Here  respondent 's  assistance  in  the  instigation  of, 
and  its  participation  in,  the  meeting  of  its  employees 
on  February  15,  at  a  time  when  the  employees  were 
engaged  in  their  first  tentative  efforts  toward  collec- 
tive action,  and  the  unambiguous  antiunion  statements 
of  its  highest  plant  official  at  that  meeting,  advocating 
individual  dealing,  disparaging  unions,  and  warning 
the  men  against  collective  bargaining,  were  more  than 
mere  expressions  of  opinion.  Viewed  in  their  setting, 
there  can  be  no  doubt  that  the  holding  of  the  meeting 
and  Conlee's  remarks  at  the  meeting  were  designed,  as 
the  Board  found  (R.  35),  to  counteract  Damschen's 
efforts  on  behalf  of  the  Union  and  to  discourage  the 
adherence  of  the  employees  to  that  organization,  a 
flagrant  interference  with  employee  rights  of  free 
choice.  So,  too,  Wear's  antiunion  statements  {supra, 
pp.  4^5,  7),  considered,  as  they  were  by  the  Board  (R. 
35),  in  the  light  of  the  meeting  of  February  15  and 
the  "totality  of  the  Company's  activities  during  the 
period  in  question"  (National  Labor  Relations  Board 
v.  Virginia  Electric  dt  Power  Co.,  314  U.  S.  469,  477), 
were  clearly  coercive  and  not  mere  expressions  of 
opinion.  Respondent 's  reliance  upon  the  First  Amend- 
ment is  no  more  than  a  transparent  attempt  to  escape 
the  consequences  of  this  plainly  coercive  conduct,  con- 
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duct   which    includes   ads   as    well    ;,  II,,. 

First  Amendment  affords  no  such  shield. 

C.  The  discriminatory  discharge  of  Damsclmi,  in  rlobtiofl  of  Settle! 

and  (1) 

We  have  already  described  Damschen's  initiatiye 
and  leadership  in  the  movement  to  organize  respond- 
ent's employees  (supra,  pp.  4-5,  6-7).  It  was  be  who 
invited  the  Union  to  seek  members  at  respond© 
plant,  and  he  was  the  only  one  of  respondent 's  employ- 
ees to  join  the  Union  thereafter  and  to  engage  in 
activities  on  its  behalf.  He  made  his  prouniou  atti- 
tude clear  not  only  by  his  persistent  union  activil 
among  the  general  body  of  employees  but  by  his  out- 
spoken opposition  to  the  antiunion  activities  of  Conlee 
and  Wear  in  connection  with  the  meeting  of  February 
15,  1941.  He  was  the  only  one  of  respondent's  em- 
ployees subsequently  to  attend  the  union  meeting  on 
February  19.  Despite  respondent's  opposition  and  the 
apparent  lack  of  success  of  Damschen's  efforts,  he  con- 
tinued his  prouniou  activities  among  the  employees 


11  Since  the  decision  in  National  Labor  Relations  Board  v.  I 
ginia  Electric  <&  Power  Co.,  supra,  employers  in  three  cases  have 
sought  certiorari  contending,  as  here,  that  the  First  Amendment 
protected  antiunion  statements  made  by  them,  and  urging  that 
the  lower  courts  had  therefore  improperly  enforced  the  Board's 
findings  of  Section  8  (1)  violation;  in  each  case  certiorari  was 
denied  by  the  Supreme  Court.    Norristoir,,  Box  Go.  v.  A 
Labor  Relations  Board,  124  F.  (2d)  429  (C.  C.  A.  8),  certiorari 
denied   (No.  993,  October  Term,  1941)   April  13,   1942;  North 
Electric  Mfg.  Co.  v.  National  Labor  Relation*  Board,  128  V .  I  2d  i 
887  (C.  C.  A.  6),  certiorari  denied  (No.  931,  (  fctober  Term,  19M  > 
March  16,  1942;  National  Labor  Relations  Board  v.  Algoma 
Co.,  124  F.  (2d)  730  (C.  C.  A.  7),  certiorari  denied  (No,  IS 
October  Term,  1941)  June  8, 1942. 
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thereafter  until,  on  March  19,  he  was  summarily  dis- 
charged (R.  70-80,  107-108).  Coulee  gave  him  no  de- 
tailed explanation,  merely  stating,  "We  are  cutting 
down  the  force.  We  won't  be  needing  you  any  more" 
(R.  79,  108). 

Immediately  following  his  dismissal,  Damschen  in- 
formed Union  President  Butler  of  the  matter  (R.  83), 
and  on  March  22,  Butler  and  another  union  representa- 
tive, Paddock,  called  at  the  plant  with  Damschen  to 
protest  the  dismissal  and  seek  his  reinstatement  (R.  84, 
124-125).  They  first  saw  Superintendent  Conlee,  who 
declared  in  answer  to  Paddock's  question,  that  Dam- 
schen had  been  let  go  because  "they  were  reducing"  the 
force.  Paddock  then  asked  when  Damschen  would  be 
recalled,  to  which  Conlee  replied,  "We  are  not  going  to 
put  him  back  on  the  job."  When  Paddock  inquired 
why,  Conlee  answered  curtly,  "That  is  none  of  your 
damn  business"  (R.  124-127).  Later  the  same  day, 
Butler,  Paddock,  and  Damschen  saw  President 
Schaefer.  The  reason  which  Schaefer  assigned  for 
Damschen 's  dismissal  was  not  the  same  as  that  which 
Conlee  had  offered.  Schaefer  asserted  that  Damschen 
had  been  discharged  because  he  was  "rough  on  the 
machinery,"  that  Schaefer  had  "caught"  Damschen 
"jerking  the  tractor,"  and  that  he  had  therefore  ordered 
Conlee  to  dismiss  him  (R.  84-85,  109).  Schaefer  also 
declared,  according  to  Damschen 's  undenied  testimony, 
that  he  had  heard  that  Damschen  was  dissatisfied  with 
his  wages  and  "By  God,  if  a  man  ain't  satisfied  there, 
he  can  quit"  (R.  85).  Schaefer 's  explanation  was  fur- 
ther inconsistent  with  Conlee 's  testimony  at  the  hearing 
to  the  effect  that  Damschen 's  work  had  been  "quite 
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satisfactory,"   that   he   had   "nothing    particularl: 
against  Damschen,  and  thai  he  had  discharged  Dam 
schen  without  consultation  or  prior  discussion  of 
matter  with  Schaefer  or  anyone  else  I  H  221,  22 1 
and  with  the  undisputed  fact  thai  Damschen  had  ft 
received  any  criticism  of  his  work  (R.  86-87 j . 

At  the  time  of  his  dismissal,  Damschen  had  been 
ularly  employed  by  respondent  at  its  Priesi  River  planl 
for  about  6  years  (R.  67-68,  89-90).    At  Least 
Superintendent  Conlee's  coming  to  the  planl  in  !'• 
he  had  admittedly  never  previously  been  Laid  off  exa 
when  the  entire  yard  was  either  completely  or  aln 
completely  shut  down  (R.  68,  226).    Yet  he  was  the 
only  employee  released  on  or  about  March  19  (R.  114. 
226).    The  dismissal  was  further  contrary  to  respond- 
ent's usual  practice  in  that  respondent  usually  gave 
preference   to   employees   who,   like   Damschen,    I 
worked  for  it  for  2  years  or  more  (R.  88.  1  in.  1 13-114, 
116-118,  119-120) ;  nevertheless  it  now  released  Dam- 
schen although  he  had  greater  seniority  than  a  majority 
of  the  employees,  some  of  whom  had  but  recently  been 
hired  by  respondent  (R.  82-83,  225).    It  is  also  signifi- 
cant  that  Damschen  was  never  thereafter  recalled 
work  despite  the  facts  that  his  work  had  been  "quite 
satisfactory,"  as  Gonlee  himself  admitted    (R   -21. 
86-87),  and  that  respondent  subsequently  needed  men 
to  do  precisely  the  same  work  as  Damschen  had  been 
doing  at  the  time  of  his  discharge  or  other  work  which 
he  had  also  performed  on  occasion  (R.  66~<  17  !  '7-'  6,  111. 
182-183,  214-215,  228,  233).    Instead,  respondent  hired 
many  new  employees,  increasing  its  staff  2  months  later 
by  about  35  men  (R.  74, 97-98, 215, 223,  233-234) . 
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Before  the  Board,  Conlee  testified,  as  respondent 
maintained,  that  Damschen  was  in  fact  dismissed  on 
March  19  solely  because  one  of  the  three  tractors  then 
used  at  the  plant  was  discontinued  (R.  212,  214-215, 
221).  He  then  admitted,  however,  that  the  tractor 
which  was  discontinued  was  not  the  one  operated  by 
Damschen  (R.  222),  and  that  another  tractor  had  been 
available  to  which  no  one  was  regularly  assigned  (R. 
226-227).  He  was  then  asked  why  Damschen  was  not 
assigned  to  this  tractor,  and  replied,  "Well,  I  just  did 
not  want  Damschen,  I  guess  was  the  reason"  (R.  227). 
He  proceeded  to  admit,  further,  that  within  2  weeks 
after  March  19  respondent  replaced  the  discontinued 
tractor  with  a  new  one  (R.  227-228),  and  that  new  men 
were  subsequently  hired  for  tractor  work  in  place  of 
Damschen  (R.  228,  182-183).  His  testimony  then  con- 
tinued as  follows  (R.  228-230)  : 

Q.  Why  didn't  you  rehire  Damschen? 

A.  Well,  Mr.  Damschen  never  came  to  me  for 
re-employment. 

Q.  Well,  you  knew  that  he  had  requested  re- 
employment on  the  22nd  day  of  March,  did  you 
not?    [See  p.  14,  supra.'] 

A.  Yes. 

Q.  Then  why  didn't  you  notify  him?  You 
knew  where  Damschen  lived  ? 

A.  Yes,  sir. 

Q.  You  knew  Damschen  had  worked  for  the 
company  for  a  number  of  years? 

A.  Yes,  sir. 

Q.  Do  you  have  any  other  explanation  for  not 
offering  him  re-employment  ? 
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§  A-  Noil('  further  than  the  statement  I  made  i 
little  while  ago  thai  I  jusl  did  aol  warn1  him  any 

more. 

Q.  Isn't  it  true,  Mr.  Conlee,  thai  on 

and  the  principal  reason  thai  you  did  n 
Damschen  employment  when  business  picked  up 
was  because  he  had  taken  this  mallei'  up  with  the 
union  ? 

A.  I  don't  think  thai  thai  was  a  particular 
reason.    I  think  it  may  have  had  BOme  h 
on  it. 

Q.  Well,  that  was  one  of  the  reasons,  wasnl  it  I 

A.  Not  the  particular  reason ;  no. 

Q.  Well,  was  it  a  reason  ? 

A.  I  would  not  say  it  was  a  reas<  >n. 

Q.  The  only  reason  that  you  can  offer  then 
is  that  you  just  did  not  want  him  j 

A.  Yes,  sir. 

Q.  You  did  not  like  Damschen  ? 

A.  Oh,  I  had  nothing  particularly  against  him. 

Q.  You  just  did  not  want  him  to  work  f<  >r  y«  »n  P 

A.  Just  did  not  want  him  to  work  for  me. 

Q.  And  yet  his  work  was  quite  satisfactory  ! 

A.  Yes,  quite. 

Upon  this  state  of  the  record,  the  Board's  finding  that 
Damschen  was  discharged  because  of  his  union  member- 
ship and  activities  was  plainly  mandatory.  Elabora- 
tion upon  the  propriety  of  the  finding  in  light  of  t  lit  * 
evidence  above  reviewed  would,  we  feel,  be  but  an  im- 
position on  this  Court. 

Poixt  II 

The  Board's  order  is  valid  and  proper 

The  Board's  order  (R.  43-46)  requires  respondent  to 
cease  and  desist  its  unfair  labor  practices,  to  reinstate 
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Damsehen  with  back  pay,  and  to  post  appropriate  no- 
tices. Such  provisions  are  the  usual  and  judicially  ap- 
proved remedial  measures  upon  findings  of  violations 
of  Sections  8  (1)  and  8  (3)  of  the  Act.  The  provision 
of  the  order,  restraining  respondent  from  "in  any  other 
manner"  interfering  with,  restraining,  or  coercing  its 
employees'  exercise  of  the  rights  guaranteed  in  Section 
7  of  the  Act  is  also  proper.  Such  a  provision  was  re- 
cently enforced  by  the  Supreme  Court  upon  findings  of 
violations  of  Sections  8(1)  and  8  (3)  in  National  Labor 
Relations  Board  v.  Nevada  Consolidated  Copper  Corp., 
62  S.  Ct.  960,  enforcing  26  N.  L.  R.  B.  1182,  1235;  Na- 
tional Labor  Relations  Board  v.  Electric  Vacuum 
Cleaner  Co.,  62  S.  Ct.  846,  enforcing  18  N.  L.  E.  B.  591, 
640;  and  Phelps  Dodge  Corp.  v.  National  Labor  Rela- 
tions Board,  313  U.  S.  177,  enforcing  in  this  respect  19 
N.  L.  R.  B.  547,  603.  See  also,  National  Labor  Rela- 
tions Board  v.  Air  Associates,  Inc.,  121  F.  (2d)  586,  592 
(C.  C.  A.  2) ;  F.  W.  Woolworth  Co.  v.  National  Labor 
Relations  Board,  121  F.  (2d)  658,  662  (C.  C.  A.  2)  ;  Na- 
tional Labor  Relations  Board  v.  Entivistle  Mfg.  Co., 
120  F.  (2d)  532,  536  (C.  C.  A.  4)  ;  American  Smelting 
&  Refining  Co.  v.  National  Labor  Relations  Board,  10 
L.  R.  R,  492,  493  (C.  C.  A.  5),  decided  May  27,  1942; 
Nat  in  mi  I  Labor  Relations  Board  v.  Bersted  Mfg.  Co., 
10  L.  R.  R.  516,  June  6,  1942  (C.  C.  A.  6),  amending 
124  F.  (2d)  409;  National  Labor  Relations  Board  v. 
Newberry  Lumber  and  Chemical  Co.,  123  F.  (2d)  831 
(C.  C.  A.  6)  ;  Wilson  &  Co.  v.  National  Labor  Relations 
Board,  124  F.  (2d)  845,  848  (C.  C.  A.  7).  Cf.  also, 
National  Labor  Relations  Board  v.  Hollywood-Maxwell 
Co.,  126  F.  (2d)  815,  819  (C.  C.  A.  9)  ;  National  Labor 
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Relations  Board  v.  Pacific  Gas  &  Electri  <       n-  Jf, 
(2d)  780,  789-791  (C.  C.  A.  9). 

CONCLUSION 

It  is  respectfully  submitted  thai  the  Board's  find 
are  supported  by  substantial  evidence,  that  ita  ordei 
valid,  and  that  a  decree  should  issue  enforcing  the  order 

in  full. 

Robert  B.  Watts. 

Gem  ral  Counsel, 

Ernest  A.  Gross, 
Associate  General  ( 'own*  I, 

Gerhard  P.  Van  Ark  it. 
Assistant  Gent  nil  Counsel, 

Morris  P.  Glushiex, 

David  Findlixg, 

AVlLLIAM  T.  WHTIBBTT, 

Attorneys, 

National  Labor  Relations  Board. 

June  1942. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Rela- 
tions Act  (Act  of  July  5,  1935,  c.  372,  49  Stat.  449 ;  29 
U.  S.  C.  Supp.  V,  Sec.  15  et  seq.)  are  as  follows: 

Sec.  7.  Employees  shall  have  the  right  to 
self -organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to  en- 
gage in  concerted  activities,  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  pro- 
tection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice  for 
an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7. 

***** 

(3)  By  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  employment  to  encourage  or  discourage  mem- 
bership in  any  labor  organization    *     *     *. 

(20) 
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JUBISDICTION 

Respondent  does  not  question  the  jurisdiction 
of  this  Court  The  allegation  in  the  Petition  for 
Enforcement  that  "this  Court  therefore  has  jur- 
isdiction of  the  Petition  by  virtue  of  Section  10 
(e)  of  the  National  Labor  Relat:  :*'  (R. 

47  .  is  admitted  by  Respondent  in  its  answer 
to  the  petition  by  failure  to  deny  said  afleg 
tion  (R.  52). 

STATEMENT  OF  THE  CASE 

The  complaint  contained  two  charges  of  unfair 
labor  practices  as  follows: 

First.  That  Respondent,  by  its  officers,  agents 
and  certain  employees,  caused,  instructed  and 
encouraged  the  holding  of  a  meeting  of  its  em- 
ployees at  which  antiunion  statements  were 
made,  thereby  interfering  with  its  employees  in 
the  exercise  of  their  rights  guaranteed  in  Section 
7  «»f  the  Act  in  violation  of  Section  B  1  of  the 
Act  (R.  3-4  . 

nd.  That  Respondent  discharged  an  em- 
ployee. Clifford  Damschen.  because  of  his  union 
activities,  and  has  refused  to  reinstate  him.  and 
by  said  discharge  and  refusal  discriminated  in 
ajard  to  his  hire  and  tenure  of  employment, 
and  1j^  i  raged  and  is  discou raging  mem- 

bership in  the  Union  in  violation  of  Bed    n  8 
of  the  Act  (R.  2-3;. 


The  Board  found  thai  Respondent,  by  instig- 
ating and  holding  said  meeting  of  its  employ* 
by  statements  made  by  a  foreman  during  I 
meeting,  and  by  other  statements  of  employi 
interfered  with,  restrained  and  coerced  it-  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  Section  7  of  the  Act  (R.  35),  and  concluded 
that  such  interference  was  an  unfair  labor  prac- 
tice within  the  meaning  of  Section  8  (1)  of  the 
Act  (R.  43). 

The  Board  fuither  found  that  Respondent,  by 
discharging  said  employee,  Clifford  Damschen, 
on  March  19,  1941,  discriminated  in  regard  t<» 
his  hire  and  tenure  of  employment,  thereby  dis- 
couraging membership  in  the  Union,  and  thereby 
interfered  with,  restrained  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  Section  7  of  the  Act  (R.  41),  and  concluded 
that  by  discriminating  in  regard  to  the  hire  and 
tenure  of  employment  of  Clifford  Damschen, 
thereby  discouraging  membership  in  the  Union, 
the  Respondent  has  engaged  in  and  is  engaging 
in  unfair  labor  practices  within  the  meaning  of 
Section  8  (3)  of  the  Act  (R.  43). 

Respondent  has  contended  throughout  the  pro- 
ceedings and  now  contends  that  the  alleged  un- 
fair labor  practices  charged  in  the  Complaint 
were  not  sustained  by  substantial  evidence  (R. 
13-14-18),  and  that  the  Findings  of  unfair  labor 


practices  are  not  supported  by  substantial  evi- 
dence (R.  53-54). 

THE  MEETING  OF  THE  EMPLOYEES: 

The  origin  of  the  meeting  of  the  employees 
on  February  15,  1941,  was  disclosed  in  the  testi- 
mony of  one  of  the  employees  of  respondent, 
George  Willard  Cronkright,  a  pole  inspector, 
who  testified  as  follows  (R.  153-155) : 

Q.  Do  you  recall  a  meeting  of  some  kind 
which  was  held  in  Priest  River  on  Feb- 
ruary 15,  1941,  by  the  employees  of  the 
Schaef er-Hitchcock  pole  plant  1 

A.     Yes,  sir. 

Q.     Did  you  have  anything  to  do  with  arrang- 
ing that  meeting? 
A.     I  did. 

Q.     Just  what  did  you  do1? 

A.     Well,  nothing  more  than  to  try  and  get 

the  boys  together  and  talk  the  proposition 

over. 

Q.  Did  you  discuss  it  with  anyone  else  and 
take  some  part  in  arranging  the  meeting 
or  getting  them  together? 

A.     Well,  I  and  Con  Wear  got  them  together. 

Q.     Do  you  know  of  anybody  else  participa- 
ting in  the  preliminaries'? 
A.     Ed  Gillespie,  I  believe. 

Q.  How  did  you  go  about  getting  them  to- 
gether % 

A.  Well,  just  told  them  we  would  gather  up 
at  the  Peterson  Hotel  and  would  talk  the 
proposition  over. 

Q.     Well,  did  you  take  that  up  with  any  of 


Q 

A 

Q 

A 

Q 

A 
Q 

A 

Q 

A 


the  crew  or  individually  1 
Oh,  not  individually;  just  around  through- 
out the  yard,  whoever  happened   to  be 
working  with  me. 

Now,  did  Mr.  Conlee  make  any  suggestion 
to  you  about  having  such  a  meeting? 
No,  sir. 

Did  he  talk  to  you  about  it  at  all  \ 

No,  sir. 

Or  did  you  talk  to  him  about  it? 
I  asked  him  to  come  up  there. 

Oh,  von  asked  him  to  come  up? 
I  did. 

What  did  he  say  ? 

He  said  that  he  did  not  know:  I  told  him 
I  thought  it  would  be  pretty  nice  for  him 
to  come  up  there  and  sit  in,  that  he  would 
see  how  the  bovs  felt. 


Q.     Did  he  finally  say  whether  he  would  or 

would  not? 
A.     I  don't  remember  whether  he  told  me  he 

would  come  or  not. 

Q.     However,  when  the  meeting  was  held  he 

did  come? 
A.     Yes. 
On  Cross  Examination  this  witness  testified 

as  follows  (R.  164-165) : 

Q.  Can  you  tell  me  how  long  it  was  prior  to 
the  date  of  this  meeting  that  you  first  Rot 
the  idea  that  it  would  be  a  good  idea  to 
get  the  boys  together  to  discuss  it I 

A.     Only  a  few  days,  four  or  five  days. 

Q.  And  Con  Wear  was  the  first  man  you 
talked  to,  wasn't  it? 


A.  No,  I  think  Ed  Gillespie  was  the  first  one 
I  talked  with. 

Q.     Yon  and  Con  Wear  were  together  making 

most  of  the  arrangements,  weren't  .yon? 
A.     No,  we  weren't. 

Q.     Who  assisted  you  besides  Con  Wear  in 

making  the  arrangements  ? 
A.     What  arrangements  do  you  mean? 

Q.     The  arrangements  for  the  meeting. 

A.  We  just  went  around  to  the  men  we  were 
working  with,  and  while  I  asked  one  man 
that  man  might  turn  around  and  ask  an- 
other, — understand  ? 

Q.     Yes,  but  you  and  Con  Wear  agreed  that 

that  was  the  wav  to  do  it? 
A.    Yes. 

The  employee  Con  Wear,  a  witness  for  res- 
pondent, testified  as  follows:  (R.  169) 

Q.  Mr.  Wear,  when  did  you  first  hear  of 
the  proposition  to  have  this  meeting? 

A.  I  don't  know  whether  it  was  two  or  three 
days  or  three  or  four  days  before  the 
meeting. 

Q.     From  whom  did  you  hear  about  it  ? 
A.     George   Cronkright,     and  I  believe,  Ed 
Gillespie. 

Q.  Do  you  recall  just  how  it  came  about,  as 
to  who  first  mentioned  it  or  what  the  cir- 
cumstances were  ? 

A.     No,  I  can't. 

Q.  What  did  you  do  about  it  in  the  way  of 
communicating  with  others  of  your  fellow 
workmen  there? 

A.  I  believe  Mr.  Cronkright  spoke  to  several 
of  them  and  — 


Q.    Did  you  tell  any  of  them? 

A.    I  don't  remember  who  I  asked.  I  think 

I  asked  certain  ones.  I  asked  John  Webb 
if  he  was  going  to  attend,  and  he  Baid  he 
did  cot  kimw  it'  he  would  or  Dot,  and  it 
probably  would  not  amounl  to  anything 
anyway. 

Q.  Had  you  had  any  conversation  with  Mi-.  P. 
J.  Conlee,  the  foreman,  in  regard  to  this 
meeting  at  any  time  before  it  was  heldf 

A.     I  did  not. 

Q.     Had  lie  ever  suggested  to  you  that  there 

be  such  a  meeting? 
A.     He  had  not. 

Q.     Or  had  anybody     connected     with     the 

Schaefer-Hitchcock  Company  '. 
A.     No,  sir. 
On  Cross  Examination  this  witness  testified 

as  follows:  (R.  178-179): 

Q.     Was  this  February  15  meeting  your  idea  I 
A.     No,  it  was  not  my  idea. 

Q.     I  beg  your  pardon? 
A.     It  wasn't  my  idea  alone. 

Q.     It  was  yours  and  whose  else? 

A.     George  Cronkright  and  Ed  Gillespie, 

Q.     Hid  yon  mention  it  to  Cronkright  first,  or 

did  he  mention  it  to  you  I 
A.     I   don't   know   whether     it   was    I 

Cronkright   who   mentioned   it   first,   or 

whether  it  was  I. 

Q.  You  did  not  start  talking  about  this  meet- 
ing until  you  heard  there  was  some  talk 
among  the  employees  of  joining  a  union, 

did  von? 
A.     I  never  heard     of  any  talk  among  the 
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employees  about  the  union. 

Q.  Did  you  hear  there  was  some  talk  among 
the  employees  about  a  union  and  that 
some  union  organizers  had  been  in  town  ? 

A.     There  had  been  union  organizers  in  town. 

Q.  And  it  was  after  you  heard  that  that  you 
started  this  talk  about  the  February  15 
meeing  ? 

A.     That  I  started  the  talk  ? 

Q.  Put  it  this  way,  it  was  after  you  heard 
the  union  organizer  was  in  town  that  you 
and  George  Cronkright  started  talking 
about  the  meeting? 

A.     That  is  right. 

Patrick  J.  Conlee,  the  plant  foreman,  a  wit- 
ness for  respondent,  testified  as  follows:  (R. 
207-208)  : 

Q.  Mr.  Conlee,  it  is  in  evidence  that  you  at- 
tended a  meeting  of  the  employees  held  in 
Priest  River  on  February  15,  1941.  How 
did  you  happen  to  attend  this  meeting? 

A.  Well,  I  was  invited  by  Mr.  Cronkright 
and  I  think  Mr.  Wear'  and  Mr.  Ed  Gill- 
espie, who  was  there  at  the  time.  They  in- 
vited me  to  attend  this  meeting. 

Q.     Did  you  have  anything  to  do  with  the 

calling  or  holding  of  that  meeting'? 
A.     No,  sir. 

Q.  Did  you  know  it  was  to  be  called  or  held 
until  you  were  told  or  invited  to  come  by 
those  gentlemen? 

A.     No,  sir,  that  was  my  first  intimation  of  it. 

Q.     And  when  was  that  intimation  or  invita- 
tion given  to  you? 
A.     Well,  it  was  just  about  noon  or  just  before 


quitting  time;  not  more  than  an  hour  be 
fore  quitting  time. 

Q.    At  noon  on  Saturday  '. 

A.     Yes. 

Q.  What  was  your  response  to  them?  What 
did  you  say? 

A.  Well,  I  kind  of  hesitated.  I  said  I  did  Dot 
think  I  ought  to  attend  the  meeting.  They 
kind  of  urged  me  and  said  it  would  be  a 
good  thing  if  I  went  up  there,  thai  they 
would  like  to  have  me. 

Clifford  Damschen,  the  principal  witness  for 
the  Board,  testified  that  on  February  15th,  1941, 
he  was  invited  by  Con  Wear  to  attend  a  meeting 
of  the  employees  of  respondent  (R.  72),  that 
Con  Wear  spoke  to  him  on  February  15  with 
reference  to  the  meeting  on  the  main  street  in 
Priest  River  with  no  one  else  present,  savin-: 
"Clif,  we  are  going  to  have  a  little  meeting  at 
the  Peterson  Hotel  at  4  o'clock  and  I  would 
like  to  have  you  attend.  We  are  going  to  discuss 
this  union  thing  and  decide  whether  to  join  a 
union  or  not".  That  he  asked  Wear  who  was 
going  to  be  there  to  represent  the  union  and 
Wear  said  this  wasn't  going  to  be  that  kind  of 
a  meeting  ...  it  was  just  going  to  be  a  friendly 
chat  among  the  workers  to  see  what  they  thought 
about  unions,  that  Damschen  told  Wear  he  did 
not  believe  that  would  be  a  very  appropriate 
meeting  without  someone  to  discuss  the  union 
because  none  of  the  boys  really  know  what   a 
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union  was  and  suggested  having  an  organizer 
there  to  tell  what  the  union  was  and  that  Wear 
said,  "Well,  you  can  have  your  union  men  if 
you  want  them,  but  this  is  just  going  to  be  a 
friendly  chat  among  the  workers".  (R.  73). 

John  Webb,  the  other  witness  for  the  Board, 
testified  that  he  was  invited  to  attend  the  meet- 
ing of  the  employees  by  Con  Wear,  who  told  him 
that  they  were  going  to  have  a  meeting  at  the 
Peterson  Hotel  to  decide  whether  or  not  they 
would  have  a  union,  and  he  would  like  to  have 
him  attend,  and  that  Webb  told  Wear  he  had 
quite  a  bit  of  work  he  was  doing  around  home 
and  felt  that  there  wouldn't  be  anything  said 
there  that  would  be  of  sufficient  interest  for 
him  to  come  (R.  140-141). 

What  actually  happened  at  this  meeting  on 
February  15,  1941,  wTas  disclosed  in  the  testi- 
mony of  Clifford  Damschen  and  John  Webb  as 
witnesses  for  the  Board,  and  by  George  Willard 
Cronkright,  Con  Wear,  Charles  E.  Leobold,  R. 
E.  McKee,  and  Patrick  J.  Conlee  witnesses  for 
respondent. 

According  to  the  testimony  of  Damschen,  ap- 
proximately 21  of  the  26  employees  at  the  plant 
were  present  at  the  meeting  (R.  74),  and  after 
waiting  until  a  majority  of  the  crew  had  ar- 
rived, Ed  Gillespie  said,  "Well,  let's  get  this 
tiling  over  with  and  find  out  what  we  are  going 
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to  do".  Damschen  then  asked  Ed  Gillespie  who 
was  going-  to  do  the  talking    and  Con   W< 

stated,  "Well,  our  foreman  Mr.  Conlee,  is  hi 
with  us.  He  has  had  some  good  experience  with 
unions  back  East,  and  I  believe  he  can  tell  us 
a  whole  lot  about  them".  (R.  71 ).  Mr.  Conlee  waa 
the  general  foreman  in  charge  of  the  pole  pard 
(R.  74). 

After  Wear  had  made  the  statement  about 
Conlee,  Mr.  Conlee  started  to  speak  and  said, 
"Boys,  as  far  as  I  can  see,  everything  has  been 
going  rosy  in  the  yard.  I  thought  we  we 

ting  along  swell.  And  I  believe  if  any  <»f  you 
fellows  have  any  troubles  to  be  settled  you  could 
come  to  me,  and  if  I  can't  do  anything  for  you, 
I  will  go  higher.  I  have  had  experience  with 
unions  back  East,  they  went  out  on  strike  and 
lost  much  more  than  they  gained  by  their  sti  ike. 
They  can  call  you  out  on  strike  any  rime  they 
want  to  and  tax  you  on  your  dues". 

Damschen  interrupted  Conlee  at  this  point 
and  said  he  understood  that  men  in  the  local 
had  the  right  to  vote  as  to  whether  they  were 
taxed  or  went  out  on  strike  and  Conlee  said, 
"Yes,  but  they  tell  yon  how  to  vote". 

Damschen  then  suggested  that  there  were 
eral  who  did  not  understand  what  the  union  v 
and  that  they  should  have  an  organizer  or  some- 
one there  to  defend  the  union  and  make  it  a  two 
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sided  discussion.  Coulee  then  said,  "That  would 
not  be  a  two-sided  discussion.  Them  fellows  have 
answers  for  every  question  you  ask.  They  can 
paint  sonic  beautiful  pictures,  but  I  never  seen 
one  develop".  (R.  75). 

After  this  exchange  of  remarks,  Damschen 
went  on  to  tell  the  fellows  he  thought  there  were 
several  that  really  were  not  satisfied  with  wages 
and  working  conditions  and  also  mentioned  his 
own  wages.  Conlee  asked  him  where  they  paid 
any  more  for  his  type  of  work  and  he  told  Conlee 
at  the  Newport  yard  or  most  any  place  that  they 
used  tractors,  and  mentioned  the  fact  that  a 
union  organizer  would  be  in  the  following  Wed- 
nesday and  they  could  have  a  two-sided,  meeting. 
One  of  the  workers  suggested  taking  a  vote  and 
getting  it  over  with  and  Damschen  said  they 
could  not  vote  intelligently  unless  they  heard 
both  sides  of  the  story.  No  vote  was  taken  at  the 
meeting.  (R.  76-77). 

On  Cross  Examination  this  witness  testified 
that  Mr.  Coulee  made  a  statement  that  he  was 
not  there  representing  the  Company  (R.  103), 
and  then  testified  as  follows  (R,  104)  : 

Q.     He  did  not  say  any  man  would  lose  his 

job  if  he  joined  the  union,  did  he? 
A.     He  did  not. 

Q.     He  did  not  say  that  the  employees  ought 

not  to  join  the  union,  did  he? 
A.     Not  in  them  words,  no. 
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Q.     Did  he  say  thai  the  Schaefer-Hitch< 

Company  would  close  its  planl  if  the  em 
ployees  joined  the  union  I 
A.     No. 

(L).     Did  he  say  thai  the  company  would  cur- 
tail operations   if  the  employees  joined 

the  union  '. 
A.    He  did  not. 

Q.     He  did  nor  make  any  threats  at  all,  did  he: 

A.     No. 

After  the  foreman  Conlee  had  finished  several 
employees  gave  sketches  of  their  opinion  of 
unions.  Everything  that  was  said   was  doI   in 

favor  of  the  union  (R.  105). 

Several  of  the  witnesses  testified  that  the 
first  thing  the  foreman  said  at  the  meeting  was 
to  the  effect  that  the  Company  was  not  opposed 
to  union  labor  or  to  organized  labor.  (R.  157-171- 
197-209). 

THE   DISCHARGE   OF   CLIFFORD    DAM- 
SCHEN: 

Patrick  J.  Coulee,  the  foreman  of  the  plant, 
a  witness  for  respondent,  testified  that  he  dis- 
charged this  employee  on  March  19.  1941.  (R 
211) ;  that  he  made  the  decision  himself  without 
consultation  with  anyone  else  (R.  221  ) :  and  that 
he  hadn't  discussed  the  question  of  laying  Dam- 
schen  off  with  Mr.  Schaefer,  the  president  of 
the  Company  (R.  225).  He  further  testified  that 
the  reason  he  discharged  Damschen  was  h 
one  tractor  was  laid  off  and  that  lie  did  not  dis- 
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charge  him  because  of  union  activity  or  because 
of  his  membership  in  a  union  (R.  213).  His  testi- 
mony in  this  respect  was  as  follows:  (R.  212- 
213)  : 

Q.  Why  did  you  discharge  Mr.  Damschen 
from  the  employment  of  the  Company  on 
March  19,  1941? 

A.  Well,  we  laid  off  one  tractor.  We  were 
about  to  lay  off  one  tractor,  and  Mr.  Dam- 
schen was  chosen  as  the  man  to  go. 

Q.     You  decided  to  lay  him  off  instead  of 

others  ? 
A.     Yes,  sir. 

Q.  Was  your  decision  to  lay  him  off  influ- 
enced by  reason  of  any  union  activity  on 
his  part? 

A.     No,  sir,  I  did  not  know  that  he  was  active. 

Q.  Was  it  influenced  by  anything  that  oc- 
curred at  this  meeting  on  February  15, 
1941? 

A.     No,  sir. 

Q.     Did  you  lay  him  off  or  discharge  him  be- 
cause of  union  activity  ? 
A.     No,  sir. 

Q.     Or  because  of  his  membership  in  a  union  ? 
A.     No,  sir. 

SUMMARY  OF  ARGUMENT. 

1.  The  finding  of  the  Board  that  the  respon- 
dent, by  the  statements  of  Con  Wear  to  Webb 
on  February  11,  by  instigating  and  holding  a 
meeting  on  February  15,  by  the  statements  of 
Conlee  during  this  meeting,  and  by  the  state- 
ments of  Con  Wear  to  Damschen  about  a  week 
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thereafter,  interfered  with,  restrained,  and 

erced  its  employees  in  the  exercise  of  the  rig 
guaranteed  in  Section  7  of  the  A.ci   |  U.  .;:, 
not  supported  by  substantia]  evidence,  and 
nies  to  respondent  and  to  its  employes  the  free- 
dom of  speech  guaranteed  by  the  Pirsl  Amend- 
ment to  the  Constitution  of  the  United  States. 

2.  The  finding  of  the  Board  that  the  respond- 
ent, by  discharging  Clifford  Damschen  on  March 
19,  1941,  discriminated  in  regard  to  his  hire  and 
tenure  of  employment,  thereby  discouraging 
membership  in  the  Union,  and  thereby  interfered 
with,  restrained,  and  coerced  its  employees  in 
the  exercise  of  the  rights  guaranteed  in  Section 
7  of  the  Act  (R.  41)  is  not  supported  by  sub- 
stantial evidence. 

ARGUMENT. 
POINT  I. 

THE  MEETING  OF  THE  EMPLOYEES. 

The  testimony  of  the  witnesses  relating  to  the 
calling  and  holding  of  the  meeting  of  the  em- 
ployees on  Feby.  15,  1941,  has  been  quoted  ex- 
tensively to  demonstrate  that  neither  the  char, 
or  findings  with  respect  to  this  meeting  are 
supported  by  substantial  evidence.  Instead  of 
showing  that  the  meeting  was  "instigated"  by 
Respondent,  the  evidence  conclusively  estab- 
lishes that  the  meeting  was  the  result  of  spon- 
taneous action  on  the  part  of  some  of  the  em- 
ployees. The  finding  that  the  meeting  was  'in- 
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stigated"  by  respondent  is  based  on  mere  as- 
sumption, without  any  proof  to  support  it.  The 
Board  assumed  that  everything  these  employees 
did  was  prompted,  suggested  or  influenced  by 
respondent,  and  that  respondent  caused  the  em- 
ployees to  call  and  hold  the  meeting  to  stop  any 
movement  to  organize  the  plant.  This  assumption 
was  indulged  in  in  spite  of  the  undisputed  testi- 
mony that  two  employees,  Cronkright  and  Gilles- 
pie, were  just  as  active  in  arranging  for  the 
meeting  as  was  the  employee,  Con  Wear,  who 
is  also  assumed  to  have  been  some  kind  of  a 
foreman,  and  that  neither  the  foreman,  or  any 
officers  or  representatives  of  respondent  had 
any  prior  knowledge  of  the  meeting. 

This  state  of  the  record  presents  questions  of 
grave  importance:  Have  employees  the  right  to 
oppose  the  unionizing  of  a  plant,  as  well  as  to 
favor  it  ?  Are  the  statements  and  actions  of  em- 
ployees opposing  organization  to  be  charged 
against  the  employer  as  unfair  labor  practices'? 

Respondent  contends  that  the  employees  had 
the  undoubted  right  as  American  citizens  to  take 
steps  to  oppose  the  unionizing  of  the  plant,  if 
they  saw  fit  to  do  so;  that  in  exercising  this 
right  they  were  not  violating  any  provision  of 
the  Act.  or  any  law;  and  that  their  actions  and 
statements  cannot  properly  be  charged  against 
the  employer  as  interference. 
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Certainly  the  statements  or  actions  of  em- 
ployees, even  i1k.sc  in  a  minor  supervisory  cap 
acity,  could  not  be  held  to  represent  the  policy 
of  an  employer  unless  it  is  first  shown  thai  the 
employer  had  a  policy  with  which  such  state- 
ments and  actions  were  in  harmony,  in  this  c 
there  is  nothing  to  indicate  any  policy  on  the  pari 
of  respondent  antagonistic  to  labor  unions,  or 
that  its  officers  were  opposed  to  labor  unions,  or 
to  its  employees  joining  unions.  On  the  contrary, 
the  president  of  respondent  testified  that  he 
had  been  a  member  of  a  labor  union,  and  that  he 
was  not  opposed  to  labor  unions. 

The  views  expressed  by  the  foreman  at  this 

informal  meeting,  which  had  no  chairman. 
retary,  or  other  officer,  were  very  moderate. 
and  are  unjustly  characterized  as  a  "diatribe" 
in  the  Board's  Brief.  He  did  not  show  antagon- 
ism toward  labor  unions  in  general,  or  toward 
this  union  in  particular.  The  testimony  of  the 
Board's  witness,  Damschen,  as  to  the  statements 
made  by  the  foreman  at  the  meeting  did  not  even 
come  close  to  proving  the  charge  that  "at  which 
time  the  aforesaid  officers,  agents  and  employ 
advised  respondent's  employees  that  no  benefit 
would  be  derived  from  membership  in  the  union, 
that  respondent's  employees  should  not  join  the 
union,  that  respondent  would  close  its  plant  or 
curtail  operations  if  the  employees  joined 
were  active  in  the  union,  and  made  other  state- 
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ments  derogative  to  the  union."  According  to 
the  testimony  of  several  witnesses  (quoted 
above )  he  expressly  stated  that  the  company  was 
not  opposed  to  union  labor,  and  Damschen  ad- 
mitted that  he  stated  he  was  not  there  represent- 
ing the  company.  (R.  103). 

In  expressing  his  opinion  on  the  question  of 
the  benefits  to  be  derived  from  the  union,  the 
foreman  acted  within  his  rights.  Such  an  expres- 
sion of  opinion  is  within  the  protection  of  the 
First  Amendment  to  the  Constitution  of  the 
United  States. 

*  'Neither  the  Act  nor  the  Board's  Order  here 
enjoins  the  employer  from  expressing  its  view 
on  labor  policies  or  problems,  nor  is  a  penalty 
imposed  upon  it  because  of  any  utterances 
which  it  has  made." 

National  Labor  Relations  Board  v.  Virginia 
Electric  &  Power  Co.,  314  U.  S.  469,  477. 

This  is  the  last  word  of  the  Supreme  Court  on 
this  subject,  and  firmly  establishes  the  principle 
that  mere  expressions  of  opinion  on  labor  poli- 
cies by  an  employer,  or  those  held  to  be  his  rep- 
resentatives, do  not  violate  the  Act.  As  stated 
by  the  Court  in  the  opinion:  "The  employer  in 
this  case  is  as  free  now  as  ever  to  take  any  side 
it  may  choose  <>n  this  controversial  issue".  Here, 
there  was  no  "course  of  conduct"  amounting  to 
restraint  or  coercion.  There  were  no  other  activ- 
ities of  the  employer  to  make  the  opinions  ex- 
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pressed  by  the  foreman  and  other  employ. 

"amount  in  connection  with  other  cireum 
to  coercion  within  the  meaning  of  the  Act".  On 
cross-examination,  the    Hoard's  witness,   Dam- 
schen,  admitted  (R  104)  thai  the  foreman  did 

not  make  any  threats  at  all,  and  specifically, 
that  he  did  not  say  that  the  employees  should 
not  join  the  union,  or  that  respondent  would 
close  its  plant  or  curtail  operations  if  the  em- 
ployees joined  the  union,  as  charged  in  the  com- 
plaint. (R.  3) 

POINT  2. 

THE  DISCHARGE  OF  CLIFFORD  DAM- 
SCHEN. 

This  employee  was  discharged  by  the  nu<'- 
man,  Coulee,  on  March  19,  1941,  of  his  own  voli- 
tion, and  without  consultation  with  anyone  else 
(R.  211-221).  The  foreman  was  sworn  and  ex- 
amined as  a  witness,  and  testified  under  oath, 
that  the  reason  he  discharged  Damschen  was  be- 
cause one  tractor  was  laid  off,  and  he  decided  to 
lay  him  off  instead  of  others  (R,  212).  He  fur- 
ther testified  that  he  did  not  discharge  him  he- 
cause  of  union  activity,  or  heeause  of  his  member- 
ship in  a  union  (R.  213). 

The  testimony  of  the  foreman  was  not  con- 
tradicted  by  any  witness,  or  in  any  manner,  and 
he  was  not  impeached.  He  was  the  only  person 
who  knew  the  real  cause  of  discharge,  lli^  testi- 
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mum   cannot  be  disregarded  on  mere  suspicion 
that  he  was  not  telling  the  truth. 

National  Labor  Relations  Board  v.  Union 
Mfg.  Co.,  124  Fed.  (2d)  332; 

National  Labor  Relations  Board  v.  Tex-O-Ken, 
etc.,  Company,  122  Fed.  (2d)  433; 

Martel  Mills  Corporation  v.  National  Labor 
Relations  Board,  114  Fed.  (2d)  624-631 ; 

Bussman  Mfg.  Co.  v.  National  Labor  Relations 
Board,  111  Fed.  (2d)  783-787; 

Nevada  Consolidated  Copper  Corporation  v. 
National  Labor  Relations  Board,  122  Fed. 
(2d)  587, 

(Reversed  by  Supreme  Court  on  ground  that 
the  findings  of  fact  of  the  Board  were  not 
without  support  in  the  evidence.) 

National  Labor  Relations  Board  v.  Nevada 
Consolidated  Copper  Corporation,  62  S. 
Ct.  960) 

The  evidence  concerning  the  discharge  of 
Damschen  was  insufficient  to  constitute  an  un- 
fair labor  practice  under  Sec.  8  (3)  of  the  Act, 
because  of  the  absence  of  proof  that  the  dis- 
charge was  for  the  purpose,  or  had  the  effect, 
of  encouraging  or  discouraging  membership  in 
a  labor  organization. 

U.  S.  C.  A.  Title  29,  Sec.  158  (3) 
(Sec.  8  (3)  National  Labor  Relations  Act). 
Stonewall  Cotton  Mills,  Inc.  v.  Natioual 
Labor  Relations  Board,  —Fed.  (2d) 
— ,  decided  June  3, 1942  by  U.  S.  Circuit 
Court  of  Appeals,  Fifth  Circuit  (Not 
yet  reported) 
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Iii  the  above  ease  the  Court    stated    in  the 

opinion : 

"An  employee,  though  he  belongs  to  oi   ; 

officer  of  a  union,  may,  !ik  ■  any  othei  em- 
ployee, be  discharged  for  any  reason  or  for  110 
reason  at  all,  unless  it  is  for  a  reason  pro- 
hibited by  the  Act.  It  must  be  borne  in  mind 
that  this  charge  is  not  sustained  by  evidence 
and  a  finding  merely  that  persons  were  dis- 
charged because  of  their  union  activity.  To 
make  out  a  case  under  it,  it  must  appeal-  that 
an  employer  has  by  discrimination  in  regard 
to  hire,  etc.,  encouraged  or  discouraged  mem- 
bership in  any  labor  organization.  This  re- 
quires proof  of  both  the  purpose. and  effect  of 
the  action  under  review." 

Stonewall  Cotton  Mills,  Inc.  v.  National 
Labor  Relations  Board,  supra 

Citing  N.  L.  R.  B.  v.  Air  Associates,  121 
Fed.  (2d)  @  592. 

That  the  discharge  of  Damschen  on  March 
19,  did  not  have  the  effect  of  discouraging 
membership  in  the  union  is  apparent  from  the 
attitude  of  the  employees.  Damschen  testified 
that  at  the  meeting  of  the  employees  held  on 
February  15  "several  gave  short  sketches  of 
their  opinion  of  unions,  all  not  in  favor  of  the 
union.  Everything  that  was  said  was  not  in 
favor  of  the  union".  (R.  105),  and  that  at  the 
union  meeting  on  Wednesday  following  the 
employees  meeting  "no  one  from  the  yard  ex- 
cept myself  showed  up"  (R.  107).  Not  a  si, 
employee  showed  up  although  they  had  all  been 
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APPENDIX 

FIRST   AMENDMENT  TO  THE  CONSTI- 
TUTION OF  THE   UNITED   STAT] 

ARTICLE  I. 

Congress  shall   make  no  law  respecting  an 

establishment  of  religion,  or  prohibiting  tin- 
free  exercise  thereof;  or  abridging  the  freedom 
of  speech,  or  of  the  press;  or  the  right  of  the 
people  peaceably  to  assemble,  and  to  petition 
the  Government  for  a  redress  of  grievances. 

SEC.  S  (3),  NATIONAL  LABOR  RELA- 
TIONS ACT.  C.  8.  C.  A.  TITLE  29,  SEC. 
158  (3). 

It   shall   be   unfair   labor  practice   for  an 
employer — 

(3)  By  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condi- 
tion of  employment  to  encourage  or  discourage 
membership  in  any  labor  organization; 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  10118 

National  Labor  Relations  Board,  pf/iti  iom  u 

v. 

SCHAEFER-HlTCHCOCK   COMPANY,  RESPONDENT 


UPON  PETITION  FOR  ENFORCEMENT   OF  AN  ORDER  OF   THE 
NATIONAL  LABOR  RELATIONS  BOARD 


REPLY  BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


Respondent  contends  (Br.,  pp.  20-22)  that  the  Board's 
finding  of  violation  of  Section  8  (3)  of  the  Act  with 
respect  to  the  discharge  of  Damschen  is  improper  "be- 
cause of  the  absence  of  proof  that  the  discharge  *  * 
had  the  effect,  of  encouraging  or  discouraging  member- 
ship" in  the  Union.1  The  Board  expressly  found 
(R.  41),  without  independent  testimony  as  to  the  dis- 
couraging effect  of  the  dismissal,  that  Damschen 's  dis- 
charge because  of  his  union  membership  and  activities 
discouraged  membership  in  the  Union.  Respondent's 
complaint  apparently  is  that  the  Board  infi  m  d 
that    respondent's    antiunion    discrimination    against 


1  Respondent  also  challenges  the  substantiality  of  the  evidence 
in  support  of  the  Board's  finding  that  the  basis  of  respondent's 
discharge  of  Damschen  was  his  union  membership  and  activities. 
We  have  fully  answered  this  contention  in  our  main  brief  at  pp. 
13-17,  and  therefore  do  not  reargue  it  here. 

(1) 


Damschen  discouraged  union  membership.  Its  argu- 
ment presumably  is  that,  in  order  to  establish  a  viola- 
tion of  Section  8  (3)  of  the  Act,  the  Board  was  required 
to  establish  such  discouraging  effect  by  independent 
testimony. 

It  is  the  Board's  view  that  the  discharge  of  an 
employee  because  of  union  membership  ipso  facto  vio- 
lates the  Act  without  independent  testimony  as  to  its 
effect,  because  such  discrimination  inevitably  and  as 
a  matter  of  course  " discourage [s]  membership  in  any 
labor  organization,"  in  flat  violation  of  the  prohibition 
of  Section  8  (3).  Certainly  it  discourages  the  union 
membership  of  the  discharged  employee  to  whom  the 
discharge  has  brought  home  the  fact  that  he  can  adhere 
to  a  union  only  at  the  cost  of  his  means  of  livelihood. 
Necessarily  it  also  discourages  union  membership  on 
the  part  of  the  other  employees  to  whom  the  discrim- 
inatory discharge  is  a  warning  that  if  they  remain 
union  members  their  turn  may  come  next. 

The  propriety  of  this  view  is  established  beyond  ques- 
tion by  the  decisions  of  the  Supreme  Court  construing 
Section  8  (3).  That  Court  has  in  a  great  many  cases 
and  without  exception  upheld  Board  findings  of  viola- 
tion of  Section  8  (3)  simply  upon  supported  findings 
of  discrimination  such  as  are  present  in  the  instant 
case  and  despite  a  complete  absence  of  testimony  that 
the  discrimination  actually  affected  union  membership 
or  activities.  E.  g.,  Associated  Press  v.  National  Labor 
Relations  Board,  301  U.  S.  103,  129;  National  Labor 
Relations  Board  v.  Fansteel  Metallurgical  Corp.,  306 
U.  S.  240,  255 ;  National  Labor  Relations  Board  v.  Link- 


Belt  Co.,  311  U.  tt.  584,  589,  598,  600,  603;  Ph  Ips  Dodg< 
Corp.  v.  National  Labor  Relations  Board,  313  U, 
111,  181,  183,  185,  187.    All  of  th,-  Oireuil  Couri 
Appeals,  including  this  Court,  have  followed  this  cor- 
rect practice  in  hundreds  of  cases.     While  ihe  practice 
is  so  commonplace  that  citation  of  east  ma  un- 

necessary, we  may  refer  the  Court  to  its  decisions  in 
National  Labor  Relations  Board  v.  Notional  Motor 
Bearing  Co.,  105  F.  (2d)  652,  658-659;  National  Labor 
Relations  Board  v.  American  Potash  <('•  ( In  mieal  <  'orp., 
98  F.  (2d)  488,  493-494,  cert,  denied,  306  U.  S.  643; 
North  Whittier  Heights  Citrus  Assn.  v.  National  Labor 
Relations  Board,  109  F.  (2d)  76,  82,  cert,  denied  310 
U.  S.  632;  National  Labor  Relations  Board  v.  Sunshine 
Mining  Co.,  110  F.  (2d)  780,  792,  cert,  denied  312  U.  S. 
678.  The  only  Circuit  Court  of  Appeals  in  which  a 
contrary  view  has  ever  been  expressed  (Stonewall  Cot- 
ton Mills,  Inc.,  v.  National  Labor  Relations  Board,  10 
L.  R.  R.  514  (C.  C.  A.  5)),  upon  which  respondent 
relies  (Br.,  pp.  20-21),  modified  its  position  on  the 
Board's  petition  for  rehearing  (10  L.  R.  R.  663,  decided 
July  6,  1942). 

National  Labor  Relations  Board  v.  Air  Associates, 
Inc.,  121  F.  (2d)  586  (C.  C.  A.  2),  which  respondent 
also  cites  (Br.,  p.  21),  is  not  to  the  contrary.  That  case 
involved  five  discharges.  Of  these,  three  (Seifert, 
Werner,  and  Thompson)  were  of  the  conventional  type, 
involving  dismissals  because  of  the  union  activities  of 
the  employees  in  question,  precisely  like  Damschen's 
dismissal  in  the  instant  case.  Upon  findings  (20 
N.  L.  R.  B.  356,  376-388)  that  these  three  employees 


-were  discharged  because  of  their  union  activities,  the 
Board  concluded,  exactly  as  here  and  without  any- 
direct  testimony  as  to  the  actual  effect  of  the  dis- 
charges, that  the  employer  had  discouraged  union  mem- 
bership by  discrimination,  in  violation  of  Section  8  (3) 
of  the  Act  (20  N.  L.  R.  B.,  at  380,  384,  388,  390).  The 
Second  Circuit  enforced  the  Board's  findings  and  order 
in  this  regard  without  any  discussion  of  or  reference 
to  the  necessity  of  direct  testimony  of  actual  discourag- 
ing effect  (121  F.  (2d),  at  591-592). 

Two  of  the  discharges  in  the  Air  Associates  case 
(Rodolitz  and  Geoghegan)  presented  a  unique  'fact 
situation  in  that,  as  the  Board  found  (20  N.  L.  R.  B., 
at  371-375),  these  men  were  discharged,  not  because 
they  were  members  of  or  active  in  the  union — indeed 
the  Board  did  not  find  that  their  union  membership 
was  even  known  to  the  employer  (ibid.,  p.  375) — but 
because  the  employer  desired  to  create  resentment 
against  the  union  by  unnecessarily  discharging  ordi- 
nary employees,  thus  counteracting  the  effect  of  the 
union's  success  in  securing  the  reinstatement  of  four 
union  shop  committeemen  who  had  been  previously 
discharged  by  him.  The  Board  found  that  these  dis- 
charges, also,  constituted  discrimination  discouraging 
union  membership,  in  violation  of  Section  8  (3)  (20 
N.  L.  R.  B.,  375,  390).  In  denying  enforcement  of  the 
Board's  order  in  this  regard  the  Second  Circuit  de- 
clared that  the  employer's  conduct  did  not  violate  Sec- 
tion 8  (3)  because  the  Court  could  " discover  no 
satisfactory  explanation  by  the  Board  which  would 
permit  either  a  finding  that  the  unlawful  purpose  had 


the  effect  required  by  the  Act  [thai  is,  discouraging 
union  membership],  or  findings  from  which  such  tm 
effect  might  reasonably  be  inferred"  [italics  supplied]. 

This  statement  was  explained  in  a  very  recent  derision 
in  which  the  Second  Circuit  again  sustained  Board 
findings!  that  discharges  for  union  membership  and 
activities  violated  Section  8  (3)  without  any  testimony 
that  such  discrimination  actually  affected  union  mem- 
bership or  activities  (National  Labor  Relations  Board 
v.  Cities  Service  Oil  Co.,  10  L.  R.  R.  656,  decided  July 
2, 1942).  In  this  case  the  Court  (in  an  opinion  written 
by  the  same  judge  who  wrote  the  Air  Associates  opin- 
ion) explained  the  unusual  "setting"  in  the  Air  Asso- 
ciates case  which  had  prompted  this  statement;  it 
pointed  out  that  in  that  case,  "left  unaided  by  the 
Board's  expert  knowledge  of  the  subject,"  it  could  find 
no  "rational  basis"  for  concluding  that  an  employer's 
conduct  in  telling  nonunion  men  that  they  must  be  dis- 
missed to  make  room  for  union  men  would  "neces- 
sarily" tend  to  discourage  union  membership.  And  the 
Court  explicitly  announced  that  the  statement  in  the 
Air  Associates  case  "should  be  read  in  its  factual  con- 
text and,  accordingly,  should  be  very  narrowly 
limited. ' ' 

Hence  the  Air  Associates  case  is  not  authority  for 
respondent,  but  rather  for  the  Board  (see  supra,  p.  2), 
in  a  case  such  as  the  present,  involving  a  conventional 
discharge  because  of  union  membership  and  activities. 


CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  findings 
are  supported  by  substantial  evidence,  that  its  order  is 
valid  and  proper,  and  that  the  order  should  be  enforced. 
Respectfully  submitted. 

Robert  B.  Watts, 

General  Counsel, 
Ernest  A.  Gross, 

Associate  General  Counsel, 
Gerhard  P.  Van  Arkel, 

Assistant  General  Counsel, 
David  Findling, 
William  T.  Whitsett, 

Attorneys, 
National  Labor  Relations  Board. 
August  1942. 
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Unknown  Heirs  of  I.  X.  Peyton,  deceased;  I    I 
JESSEPH  and  JANE   DOE  JESSEPH,  his 
wife;  the  Unknown  Heirs  of  Gus  Carlson  de 
ceased;     COLUMBIA     IRRIGATION     DIS 
TRICT,  a  quasi  municipal  corporation;  ELIZ 
ABETH  HUMMEL  and  JOHN  DOE,  her  hus 
band;  WESLEY  HUMMEL  and  JANE  DOE 
HUMMEL,  his  wife;  LILLIAN  C.  BUMMEL 
and    JOHN    DOE,    her    husband;    ROSE    M. 
HUMMEL  and  JOHN  DOE,  her  husband;  the 
Unknown  Heirs  of  Phillip  Hummel,  deceased; 
WILLIAM  EL  REII)  and  JANE  DOE  BEID, 
his    wife;    FERRY    COUNTY,    WASH  IXC- 
TON;     STEYENS     COUNTY      WASHING- 
TON; the  Unknown  Heirs  of  any  of  the  above- 
named     defendants,     if     deceased,     and     ALL 
OTHER  PERSONS,  FIRMS  or  CORPORA 
TIONS,   UNKNOWN,  bavin-  or  claiming  to 
have  any  right,  title,  estate,  lien  or  interest  in 
or  to  the  land  described  below  or  any  portion 

thereof ; 

Defendant-. 

PETITION  FOR  CONDEMNATION 

Comes  now  the  petitioner.  United  States  of  Amer- 
ica, by  the  undersigned  attorneys  acting  under  and 
by  direction   of  the  Attorney  [1*]  General  of  the 

•Page    numbering    appearing    at    foot    of    page    of    arifioal 
Transcript   of   Becord. 
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United  States,  and  for  its  cause  of  action  against 
the  above-named  defendants  alleges: 

I. 
That    the    defendant    The    Washington    "Water 
Power  Company   is  a  corporation  duly  organized 
under  the  laws  of  the  State  of  Washington. 

II. 

That  the  defendants  Robert  L.  Thompson  and 
Jane  Doe  Thompson  (whose  true  Christian  name 
is  to  the  petitioner  unknown)  are  husband  and  wife. 

III. 

That  the  defendant  Central  Union  Trust  Com- 
pany of  New  York,  Trustee,  is  a  corporation  duly 
organized  under  the  laws  of  the  State  of  New  York. 

IV. 

That  the  defendant  Central  Hanover  Bank  and 
Trust  Company  is  a  corporation  duly  organized  un- 
der the  laws  of  the  State  of  New  York. 

V. 
That   the   defendant   City   Bank   Farmers   Trust 
Company  is  a  corporation  duly  organized  under  the 
laws  of  the  State  of  New  York. 

YT. 

That  the  defendant  The  Farmers'  Loan  and 
Trust  Company  is  a  corporation  duly  organized 
under  the  laws  of  the  State  of  New  York. 
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\  II. 
That  the  defendanl  Chinook  Lumber  and  M.mu 
faoturing  Company  (formerly  ffedlund  Lumber  and 
Manufacturing  Company)  is  a  corporation  durj 
ganized  under  the  laws  of  the  State  of  Washing! 
that   said   corporation   lias   been   duly   adjudia 
bankrupt  by  the  United  States  Districl  Court  for 
the  Eastern  District  of  Washington,  Northern  Divi- 
sion, and  that  defendant  Paul  W.  Harria  is  the  duly 
appointed,   qualified   and   acting   trustee    in    bank- 
ruptcy of  said  corporation.  [2] 

VIII. 

That  the  defendants  Frank  Don  ley  and  Jane  Doe 
Donley  (whose  true  Christian  name  is  to  the  peti- 
tioner unknown)  are  husband  and  wife. 

IX. 

That  the  defendants  Greorge  Turner  and  'bin*-  I 
Turner  (whose  true  Christian  name  is  to  the  peti- 
tioner unknown)  are  husband  and  wife. 

X. 

That  the  defendants  Helen  P.  Loomis  and  Fred 
Looiuis  are  wife  and  husband. 

XI. 

That  the  defendants  Harlin  1.  Peyton  and  Ruth 

A.  Peyton  are  husband  and  wife. 

XII. 
That  the  defendants  Horace  C.  Peyton  and  Jane 
Doe  Peyton   (whose  true  Christian  name  is  to  the 
petitioner  unknown)  are  husband  and  wife. 
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XIII. 

That  the  defendants  Victor  A.  Peyton  and  John 
Doe  (whose  true  Christian  name  is  to  the  petitioner 
unknown)  are  husband  and  wife. 

XIV. 

Tli at  the  defendants  L.  C.  Jesseph  and  Jane  Doe 
Jesseph  (whose  true  Christian  name  is  to  the  peti- 
tioner unknown)  are  husband  and  wife. 

XV. 

That  the  defendants  Elizabeth  Hummel  and  John 
Doe  (whose  true  Christian  name  is  to  the  petitioner 
unknown)  are  wife  and  husband. 

XVI. 

That  the  defendants  Wesley  Hummel  and  Jane 
Doe  Hummel  (whose  true  Christian  name  is  to  the 
petitioner  unknown)  are  husband  and  wife.  [3] 

XVII. 

That  the  defendants  Lillian  C.  Hummel  and  John 
Doe  (whose  true  Christian  name  is  to  the  petitioner 
unknown)  are  wife  and  husband. 

XVIII. 

That  the  defendants  Rose  M.  Hummel  and  John 
Doe  (whose  true  Christian  name  is  to  the  petitioner 
unknown)  are  wife  and  husband. 

XIX. 

That  the  defendants  William  H.  Reid  and  Jane 
Doe  Reid  (whose  true  Christian  name  is  to  the  pe- 
titioner unknown)  are  husband  and  wife. 
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XX. 
That  the  def  endanl  Columbia  [rogation  D 
is  a  quasi  municipal  corporation  organized  under 

the  laws  of  the  Stale  of  Washington. 

That  the  defendant  Ferry  County,  Washington,  ia 
a  municipal  corporation  and  political  subdivision  of 
the  State  of  Washington. 

XXII. 

That  the  defendant  Stevens  County,  Washington, 
is  a  municipal  corporation  and  political  subdivision 
of  the  State  of  Washington. 

XXIII. 

That  pursuant  to  the  Act  of  Congress  of  June  IT. 
1902  (32  Stat.  388)  commonly  known  and  referred 
to  as  the  Reclamation  Law,  and  of  the  \<-t  of  Con- 
gress of  August  30,  1935  (49  Stat.  1039).  which 
authorized  in  section  2  thereof  the  construction  of 
Grand  Coulee  Dam  on  the  Columbia  River  for  the 
purpose  of  improving  navigation,  controlling  floods, 
regulating  the  flow  of  the  Columbia  River,  provid- 
ing for  storage,  and  for  the  delivery  of  the  Btored 
waters  thereof,  for  the  reclamation  of  public  lands 
and  Indian  reservations,  and  other  beneficial  i 
and  for  the  generation  of  electric  energy  as  a  means 
of  financing,  aiding  and  assisting  such  undertaking 
and  incidental  works  necessary  to  [4]  such  project, 
and  by  virtue  of  this  authority  the  Secretary  of  the 
Interior    of    the    United    States    of    America    lias 
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caused  surveys  and  investigations  to  be  made  of 
the  Columbia  Basin  Project  on  the  Columbia  River, 
a  Federal  project  having  for  its  purpose,  among 
other  things: 

(a)  Improvement  of  navigation  and  flood 
control  by  storage  of  flood  water  at  high  water 
stages  of  the  river,  and  release  of  stored  water 
at  periods  of  low  water; 

(b)  Irrigation  of  arid  lands  including  pub- 
lic lands  of  the  "Tinted  States; 

(c)  Generation  of  electric  energy  as  inci- 
dental to  the  other  purposes  above  mentioned 
for  the  purpose  of  aiding  in  the  payment  of 
the  cost  of  the  project  works; 

all  in  pursuance  of  the  Federal  Constitution  and 
Laws  of  the  United  States  of  America. 

XXIV. 

That  acting  in  pursuance  of  said  laws  and  with 
the  aid  of  said  investigations  and  surveys,  the  Sec- 
retary of  the  Interior  as  such  officer  has  determined 
upon  the  construction  of  Grand  Coulee  Dam  as  the 
initial  unit  of  said  project,  and  the  same  has  been 
specifically  authorized  by  Congress  in  the  said  Act 
of  August  30,  1935  (49  Stat.  1039). 

XXV. 

That  in  pursuance  of  the  provisions  of  the  said 
Act  of  August  30,  1935  (49  Stat.  1039)  and  the  said 
Act  of  Tune  17,  1902  (32  Stat.  388)  and  acts  amend- 
atory thereof  or  supplementary  thereto,  the  Seere- 
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tary  of  the  [nterior  as  Buch  officer  has  lei  confa 
for  the  construction   of  said   Grand   Coulee    Dam 
and   Reservoir  and  appurtenant  structures  and 
reason   of   said    acts   and    the    appropriation    bills 
passed  by  the  United  Stales  Congress  in  pursuance 
thereof,  there  is  available  a  sum  of  monej    to  e 
struct  said,  dam  and  acquire  the  necessary  rights 
way,  lands  and  other  property  aeeded  therefor  and 
in    connection    therewith   and   the   Secretary   of  the 
Interior  has  authorized  such   [5]  construction  and 
right  of  way  acquisition. 

XXVI. 
That  the  petitioner  in  good  faith  intends  to  con- 
struct said  dam  and  reservoir  and  the  same  are  now 
in  actual  course  of  construction. 

XXVII. 

That  the  hereinafter  described  land  situate  in 
Ferry  and  Stevens  counties  in  the  Eastern  District 
of  Washing-ton  is  necessary  for  the  said  reservoir 
and  for  the  construction  of  said  dam  and  appurte- 
nant structures,  to-wit : 

Tract  No.  1 

(The  Washington  Water  Power  Company 

tract) 
The  following  described  property  situate  in 
the  County  of  Stevens.  State  of  Washington, 

to-wit : 

Lot  one  (1)  in  the  northeast  quarter  I  M 
Lot  two  (2)   in  the  northeast  quarter  (NE1  p. 
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and  lot  tliree  (3)  in  the  southeast  quarter 
(SE%)  of  Section  eleven  (11),  Township 
thirty-six  (36)  North,  Range  thirty-seven  (37) 
East,  Willamette  Meridian  (patented  under 
date  of  July  22,  1896  to  Joseph  M.  Cataldo  as 
the  Superior  General  of  the  Rocky  Mountain 
Missions  of  the  Society  of  Jesus)  being  islands 
in  the  Columbia  River,  containing  88.85  acres, 
more  or  less. 

Also,  Lot  one  (1),  the  north  half  of  Lot  two 
(N%  of  Lot  2),  the  north  half  of  the  southeast 
quarter  of  the  northwest  quarter  (N^SE1^ 
NW1/i)  and  the  northeast  quarter  of  the  north- 
west quarter  (NE^NW1/^)  of  Section  twelve 
(12),  Township  thirty-six  (36)  North,  Range 
thirty-seven  (37)  East,  Willamette  Meridian, 
containing  93.00  acres,  more  or  less. 

Also,  a  tract  of  land  containing  21.14  acres, 
more  or  less,  being  that  portion  of  Lot  one  (1) 
and  the  southwest  quarter  of  the  northeast 
quarter  (SW^NE^)  of  section  fourteen  (14), 
and  that  portion  of  Lots  one  (1)  and  two  (2) 
and  the  southeast  quarter  of  the  southeast  quar- 
ter (SE14SEVS)  of  Section  eleven  (11)  (pat- 
ented under  date  of  June  8,  1891  to  Joseph  M. 
Cataldo  as  the  Superior  General  of  the  Rocky 
Mountain  Missions  of  the  Society  of  Jesus), 
all  in  Township  thirty-six  (36)  North,  Range 
thirty-seven  (37)  East,  Willamette  Meridian, 
lying  between  the  east  line  of  the  Columbia 
River  and  a  line  described  as  follows:  Begin- 
ning at  a  point  on  the  west  line  of  the  south- 
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west  quarter  of  the  northeast  quart 
NEVj)   of  said   Section    fourteen    (14),  which 
point  bears  North  02  54'10"  wesl    1070.85 
and  south  87°5r49"  Wesl  2630.26  feel  from  the 
quarter  section  corner  on  easl  line  of  Baid  8 
tion    Fourteen    (14);    running    thence    North 
05°35'00"     East     207.92     feet;     thence     North 
36°13'00"     East     476.48     feet;     thence     North 
07°55'20"     East     517.39     feet;     thence     North 
00°01'00"     East     296.85     feet;     thence     North 
ll°31/40"  [6]  East  220.19  feet;  to  a  poinl  on  the 
north  line  of  said  Section  fourteen  (14),  which 
point  bears  South  87°59'45"  West  2141.46 
from  the  northeast  section  corner  of  said  sec- 
tion   fourteen    (14);    thence    North    11°31'40" 
East   184.15   feet;  thence  north   27  -TV In"   i 
241.46  feet;  thence  North  44°34'50"  Easl  285.64 
feet;  thence  North  11°38'10"  West  583.1  I  f< 
thence  south  77°21'40"  East  335.03  feet;  thence 
North  52°09'20'/  east  291.35  feet:  thence  North 
60°55'10"     East     338.99     feet:     thence     North 
37°37'10"     East     303.06     feet:     thence     North 
23°43'20"     East     456.88     feet:     thence     South 
67°15'00"  east  333.86 feet; thence  South  CT  22/10" 
East  305.19  feet:  thence  south  38°01'00"   E 
160.95  feet  to  a  point  on  the  cast  line  of  said 
Section  eleven   (11),  which  point  bears 
02°01'13"  West  1561.06  feet  from  the  south* 
section  corner  of  said  Section  eleven     11    j  ex- 
cepting therefrom  such  rights  of  way  as  may 
have   heretofore   been   deeded   to   the   State   of 
Washington  for  State  Road  No.  3  (sometimes 
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known  as  the  Inland  Empire  Highway). 

Also,  Lot  two  (2)  of  Section  fourteen  (14), 
Township  thirty-six  (36)  north,  range  thirty- 
seven  (37)  east,  Willamette  Meridian,  except- 
ing therefrom  such  rights  of  way  as  may  have 
heretofore  been  deeded  to  the  State  of  "Wash- 
ington for  State  Road  No.  3  (sometimes  known 
as  the  Inland  Empire  Highway),  containing 
13.80  acres,  more  or  less. 

Also,  a  tract  of  land  containing  79.43  acres, 
more  or  less,  being  all  of  the  southeast  quarter 
of  the  southwest  quarter  (SEViSW1^)  of  sec- 
tion twelve  (12),  and  a  portion  of  the  south- 
west quarter  of  the  southwest  quarter  (SW1/|. 
SW1/^)  of  section  twelve  (12)  and  the  North- 
west quarter  of  the  Northwest  quarter  (NW% 
NW1/}.)  of  section  thirteen  (13),  all  in  Town- 
ship thirty-six  (36)  north,  range  thirty-seven 
(37)  East,  Willamette  Meridian,  more  particu- 
larly described  by  metes  and  bounds  as  follows : 
Beginning  at  a  point  on  the  north  line  of  the 
southwest  quarter  of  the  southwest  quarter 
(SWytSWy4  of  said  Section  twelve  (12),  which 
point  bears  north  02°01'13"  West  1320.00  feet 
and  North  85°30'05"  East  108.45  feet  from  the 
southwest  corner  of  said  Section  twelve  (12)  ; 
running  thence  north  85°30'05"  east  2417.99  feet 
to  the  northeast  corner  of  the  southeast  quar- 
ter of  the  southwest  quarter  (SE%SW^4)  of 
said  section  twelve  (12) ;  thence  South  01°37'15" 
East  1313.28  feet  to  the  quarter  section  corner 
on  the  south  line  of  said  Section  twelve  (12)  ; 
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thence  south  85  2C21"  weal    1262.15  feel  ;,l 
the  south   line  of  said  section  t\ 
the  southwesl  corner  of  the  southeast  qua] 
of  the  southwesl  quarter  I  SE1  ,s\v' 
section  twelve  (  L2) ;  thence  south  03  1019 
1185.64  feet  along  the  east  line  of  the  north- 
west quarter  of  the  northwest  quarter  '  W 
NW%)   of  said  Section   thirteen   I  I 
north  30°16'40"  West  70.25  feet;  thence  North 
54°17'10"    West     416.42     feet;    thence     North 
34°18,20//     West    472.22     feet;    thence     North 
29°05'20"    West    240.05     feet;    thence    North 
13°13'50"  East  234.53   feet  to  a   point  on   the 
north  line  of  said  Section  thirteen  (13),  which 
point  bears  North  85°20'21"    Easl    622.9E 
from  the  northwest  section  corner  of  said  - 
tion  thirteen   (13);  thence  north  13  1  :!'."<>" 
74.75  feet;  thence  North  21°36'20,/ 
feet;  thence  North  41°24'20"  West  197.32 
thence  North  28°20'00"  Wes1   219.54    feet;  [7] 
thence  North  21c36'00"  West  664.16  feet  to  the 
point  of  beginning. 

The  following-  described  property  situate  in 
the   County   of   Ferry,    State   of    Washi 
to- wit : 

A  tract  of  land  containing  34.09  acr  s, 
or  less,  being'  that  portion  of  Lol  two  I 
five    (5)    (formerly  known  as   Lot   1)   and   ! 
six  (6)   (formerly  known  as  Lol  3  . 
eleven   (11),  Township  thirty-sh 
Range  thirty-seven  (37)  East,  Willamette  Me 
ridian,  between  the  west  line  of  the  Columbia 
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River  and  a  line  described  as  follows:  Com- 
mencing  at  a  point  on  the  south  line  of  Lot  six 
(6)  (formerly  known  as  Lot  3)  of  said  Section 
eleven  (11),  which  point  bears  south  02°08'00" 
East  1320.68  feet  and  North  87°56'06"  East 
1977.31  feet  from  the  quarter  section  corner 
on  the  west  line  of  said  section  eleven  (11) ; 
running  thence  North  05°26'30"  East  493.38 
feet;  thence  North  23°37'40"  east  511.06 
feet;  thence  south  44°39'00"  East  309.36  feet; 
thence  north  03°30'50"  East  255.82  feet;  thence 
North  i0°53'10"  West  376.77  feet;  thence  north 
01°36'10"     east     250.34     feet;     thence     North 


38°35'00" 

east 

371.59 

feet; 

thence 

south 

04°28'10" 

east 

608.63 

feet; 

thence 

north 

12°48'20" 

East 

461.47 

feet; 

thence 

North 

02°12'10" 

East 

375.15 

feet; 

thence 

North 

63°18'10" 

West 

269.31 

feet ; 

thence 

North 

01°32'00" 

east 

628.77 

feet; 

thence 

North 

08°59'50" 

east 

619.09 

feet; 

thence 

North 

27°46'00" 

West 

217.77 

feet; 

thence 

South 

81°55'20" 

East 

228.43 

feet; 

thence 

North 

32015W 

East 

383.24 

feet; 

thence 

North 

56°35'40"  east  64.33  feet  to  a  point  on  the  north 
line  of  said  section  eleven  (11),  which  point 
bears  north  87°44'41"  east  621.57  feet  from  the 
quarter  section  corner  on  the  north  line  of  said 
section  eleven  (11) ;  excepting  therefrom  such 
rights  of  way  as  may  have  heretofore  been 
deeded  to  the  State  of  Washington  for  State 
Road  No.  3  (sometimes  known  as  the  Inland 
Empire  Highway). 
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Also  thai  certain  easement  given  i>     Ben  C. 
Camp,  a   bachelor,  to  the   Washington   Water 
Power  Company,  dated  October  30,  L9 
forth  in  Book  5  of  Miscellaneous  Deeds,  al 
111;  of  the  records  of  Perry  County,  Washing 
ton,  to  erect,  construct,  reconstruct,  and  main 
tain  a  gaging  station  together  with  the  ne< 
sary  steel  tower,  anchors,  cables,  guys  and 
purtenances  over,  along  and  across  Lol  six 
of  section  twenty-two  (22),  Township  thirty 
(36)  north,  range  thirty-seven  (37)   East,  Wil- 
lamette Meridian ; 

Also,  that  certain  easement  given  by  Ben  C. 
Camp,  a  bachelor,  to  the  Washington  Water 
Power  Company,  dated  Septemher  21.  1934, 
set  forth  in  Book  5  of  Miscellaneous  Records, 
at  page  299  of  the  records  of  Ferry  County. 
Washington,  to  erect,  construct,  reconstruct  and 
maintain  a  gaging  station  together  with  the  n<-<-- 
essary  appurtenances  over,  along  and  aci 
Lot  three  (3)  of  section  twenty-two  (22  . 
Township  thirty-six  (36)  North.  Range  thirty- 
seven  (37)  East,  Willamette  Meridian.  [8] 

Tract  No.  2 
(Hummel  Tract) 
Also  the  following  described  property  situate 
in  the  County  of  Stevens,  State  of  Washington, 
to-wit : 

A  tract  of  land  containing  21.27  acres,  more 
or  less,  lying  and  being  in  the  southeasl  quarter 
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of  the  northwest  quarter  (SE^NW1^)  of  sec- 
tion thirteen  (13),  Township  thirty-six  (36) 
North,  Range  thirty-seven  (37)  East,  Willam- 
ette Meridian,  more  particularly  described  by 
metes  and  bounds  as  follows:  Beginning  at  a 
point  on  the  east  line  of  the  Southeast  Quarter 
of  the  Northwest  quarter  (SE%NW%)  of  said 
section  thirteen  (13),  which  point  bears  North 
86°09'57"  east  2568.16  feet  and  North  03°38'34" 
West  247.27  feet  from  the  quarter  section  cor- 
ner on  the  west  line  of  said  Section  thirteen 
(13);  running  thence  North  64°49'10"  West 
95.80  feet;  thence  North  74°52'50"  West  393.47 
feet;  thence  North  63°23'20"  West  522.80  feet; 
thence  North  33°14'50"  West  307.77  feet;  thence 
North  26°06'00"  West  413.09  feet  to  the  point 
of  intersection  with  the  north  line  of  the  south- 
east quarter  of  the  northwest  quarter  (SE1^ 
NW'/i)  of  said  section  thirteen  (13)  ;  thence 
north  85°45'25"  East  1197.80  feet  to  the  north- 
east corner  of  the  southeast  quarter  of  the 
northwest  quarter  (SE^NW^)  of  said  section 
thirteen  (13);  thence  south  03°38'34"  East 
1105.80  feet  along  the  east  line  of  the  southeast 
quarter  of  the  northwest  quarter  (SE%M  W^4)' 
of  said  section  thirteen  (13)  to  the  point  of 
beginning. 

XXVI J  I. 
That  the  fee  simple  title  to  the  land  herein  des- 
cribed   as   Tract    No.    1    stands   on    the    records   of 
Ferry   and   Stevens    Counties,   Washington,   in   the 
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name  of  The  Washington  Water  Power  I  oni] 
a  corporation,  which  company  is  in   po 
the  same;  tliat  defendants  Roberl   L.  Thompson  and 
Jane  Doe  Thompson,  his  wife;  Central  Union  T 
Company   of   New    York,   a    corporation,    'i 
Central    Hanover   Bank    and    Trusl    Company,    a 
corporation,  Frank  Wolfe  as  Trustee;  Citj    B 
Farmers  Trust  Company,  a  corporation;  Ralph   !•.'. 
Morton  as  Trustee;  The  Farmers'  Loan  and  T 
Company,  a  corporation,  as  Trustee;  Chinook  Lum- 
ber  and   Manufacturing   Company,    a    corporation 
(formerly    Hedlund    Lumber    and    Manufacturing 
Company,  a  corporation);  Paul  W.  Harris  Tm 
in  Bankruptcy  of  the  Chinook  Lumber  and  Manu- 
facturing Company,  a  corporation;  Prank   Donley 
and  Jane   Doe   Donley,  his  wife;   George   Turner 
and  Jane  Doe  Turner,  his  wife,  and  George  Turner, 
Trustee;  [9]  Helen  P.  Loomis  and  Fred  Loom  is.  her 
husband;  Harlin  I.  Peyton  and  Ruth  A.    Peyton, 
his  wife;  Horace  C.  Peyton  and  Jane  Doe  Peyton, 
his   wife,   Victor   A.    Peyton   and   John    Doe,    her 
husband,  and  the  Unknown  Heirs  of  I.  N.  Peyton, 
deceased;   L.    C.    Jesseph   and  Jane   Doe  Jesseph, 
his  wife;  the  Unknown  Heirs  of  Grus  Carlson,  de 
ceased;  Columbia  Irrigation  District,  a  quasi  niun 
cipal  corporation;  William  H.  Reid  and  -lane   Doe 
Reid,  his  wife;  Ferry  County,  Washington;  Stevens 
County,  Washington;  the  Unknown  Heirs  of  an 
the  above-named  defendants,  if  deceased;  and  all 
other  persons,  firms,  or  corporations,  unknown,  hav- 
ing or  claiming  to  have  any  right,  title,  estate,  lien 
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or  interest,  hi  or  to  the  land  described  above  as 
Tract  Xo.  1,  or  any  portion  thereof,  claim  some 
interest  therein,  the  exact  nature  and  amount 
whereof  is  unknown  to  the  petitioner. 

XXIX. 

That  the  fee  simple  title  to  the  land  herein  des- 
cribed as  Tract  No.  2  stands  on  the  records  of 
Stevens  County,  Washington,  in  the  name  of  Phillip 
Hummel,  who  is  now  deceased;  that  the  defendants 
Elizabeth  Hummel  and  John  Doe,  her  husband; 
Wesley  Hummel  and  Jane  Doe  Hummel,  his  wife; 
Lillian  C.  Hummel  and  John  Doe,  her  husband; 
Rose  M.  Hummel  and  John  Doe,  her  husband,  are 
the  known  heirs  of  Phillip  Hummel,  deceased;  that 
the  Unknown  Heirs  of  Phillip  Hummel,  deceased; 
William  H.  Reid  and  Jane  Doe  Reid,  his  wife; 
The  Washington  Water  Power  Company,  a  cor- 
poration; Central  Hanover  Bank  and  Trust  Com- 
pany, a  corporation;  Frank  Wolfe,  as  Trustee;  City 
Bank  Farmers  Trust  Company,  a  corporation; 
Ralph  E.  Morton,  Trustee;  The  Farmers'  Loan 
and  Trust  Company,  a  corporation,  Trustee;  Helen 
P.  Loomis  and  Fred  Loomis,  her  husband;  Harlin 
I.  Peyton  and  Ruth  A.  Peyton,  his  wife;  Horace 
C.  Peyton  and  Jane  Doe  Peyton,  his  wife;  Victor 
A.  Peyton  and  John  Doe,  her  husband,  the  Un- 
known Heirs  of  I.  N.  Peyton,  deceased;  Stevens 
County,  Washington;  the  Unknown  Heirs  of  any 
of  the  above-named  defendants,  if  deceased;  and 
all   other  persons,  firms  or  corporations,  unknown, 
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having  or  claiming  to  have  an}    right,  nil. .   | 
estate,  lien  or  interest,  in  or  to  the  land  d< 
above  as  Tracl  No.  2  or  any  portion  thereof,  claim 

some  interest  therein,  the  exacl  nature  and  amoiinl 
whereof  is  unknown  to  the  petitioner. 

XXX. 
That  the  petitioner  has  in  good  faith  under- 
taken to  purchase  said  tracts  of  land  withoul  avail, 
the  petitioner  and  the  defendants  being  in  dis- 
agreement as  to  the  market  value  thereof,  and  the 
petitioner  does  now  in  good  faith  continue  its  offer 
to  purchase  said  land  at  a  fair  market   value. 

Wherefore,  petitioner  prays  that  it  be  adjudged 
that  the  public  use  requires  the  condemnation  of 
said  land  and  that  this  Court  proceed  to  determine 
the  interest  of  the  defendants  therein  and  that  title 
in  fee  simple  be  decreed  to  the  petitioner,  upon 
its  paying  into  Court  the  reasonable  value  thereof. 
SAM  M.  DEIVER, 

United    States   Attorney. 
LYLE  KEITH, 

Assistant  United  States 
Attorney. 
B.  E.  STOUTEMYER, 

District  Counsel,  Bureau  of 
Reclamation. 
HART  SNYDER, 

Special  Attorney,  Department 

of  Justice, 
Attorneys  for  Petitioner. 
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United  States  of  America, 

Eastern  District  of  Washington — ss. 

Sam  M.  Driver,  being  first  duly  sworn,  upon  oath 
deposes  and  says:  That  he  is  the  duly  appointed, 
qualified  and  acting  United  States  Attorney  for  the 
Eastern  District  of  Washington,  and  as  such  makes 
this  verification;  that  he  has  read  the  foregoing 
Petition  for  Condemnation,  knows  the  contents 
thereof  and  that  the  same  is  true  to  the  best  of  his 
knowledge,  information  and  belief. 

SAM  M.  DRIVER 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  December,  1939. 

E*VA  M.  HARDIN, 

Deputy  Clerk,  United  States 
District  Court  for  the  East- 
ern District  of  Washington. 
(Seal) 

[Endorsed] :  Filed  Dec.  9,  1939.  A.  A.  LaFram- 
boise,  Clerk.  [11] 


[Title  of  District  Court  and  Cause.] 

DECLARATION  OF  TAKING 
I,  John  W.  Finch,  Acting  Under  Secretary  of 
the  Interior  of  the  United  States  of  America,  act- 
ing in  such  capacity  and  by  virtue  of  provisions  of 
(a)  The  Act  of  Congress  of  August  30,  1935  (49 
Stat.,  L039),  (b)  the  Act  of  Congress  of  June  17, 
1902  (32  Stat.,  388)  and  all  acts  amendatory  thereof 
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or  supplementary  thereto,  commonly  known  at  the 

Reclanialn.n    Law,  and    (c)   the  A<t   o     I 
February  26,    L931    (46  Stat.,    1  IJ1   ,  Chapter 
do  hereby  make  and  file  this  declaration  of  tak 
pursuant  to  the  provisions  of  said  Ad  of  Febru 
26,  1931  and  declare  thai  the  fee  simple  title  to  the 
land  described  in  the  petition  filed  in  this  caug 
hereby  taken  for  the  use  of  the  Onited  States  and 
under  the   authority   of  and    For  the   purpot 
forth  in  said  acts;   thai    the   estate    in   said    land- 
hereby  taken  for  the  public  use  aforesaid  is  an  est 
in  fee  simple  absolute;  that  the  total  value  of  said 
land   including   all    buildings,  structures,   and    im- 
provements thereon  is  Eight  thousand  one  Inn  id  red 

ninety-one     and     70/100 Dollars     ($8,191/ 

which  said  sum  is  hereby  deposited  into  the  registry 
of  this  Honorable  Court  to  the  use  and  for  the  bene- 
fit of  the  ones  entitled  thereto,  said  sum  being  allo- 
cated to  the  tracts  involved  as  follows: 

Tract  No.  1  (The  Washington  Water  Power  <  k>m- 
pany  tract)— 330.31  acres— $7,950.35 

Tract    No.    2     (Hummel    tract)— 21.27    ac 
$241.35 

That  the  following  is  a  description  of  the  lands 
to  which  fee  simple  absolute  title  is  Taken  under  this 
declaration  with  the  estimated  value  of  the  same: 
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Tract  No.  1 

(The  Washington  Water  Power  Company 
tract) 

The  following  described  property  situate  in 
the  County  of  Stevens,  State  of  Washington, 
to-wit : 

Lot  one  (1)  in  the  northeast  quarter  (NE1^), 
Lot  two  (2)  in  the  northeast  [12]  quarter 
(NEVi),  and  lot  three  (3)  in  the  southeast  quar- 
ter (SEVi)  of  Section  eleven  (11),  Township 
thirty-six  (36)  North,  Range  thirty-seven  (37) 
East,  Willamette  Meridian  (patented  under 
date  of  July  22,  1896  to  Joseph  M.  Cataldo  as 
the  Superior  General  of  the  Rocky  Mountain 
Missions  of  the  Society  of  Jesus)  being  islands 
in  the  Columbia  River,  containing  88.85  acres, 
more  or  less. 

Also,  Lot  one  (1),  the  north  half  of  Lot  two 
(NV2  of  Lot  2),  the  north  half  of  the  southeast 
quarter  of  the  northwest  quarter  (N%SE% 
NW1/4)  and  the  northeast  quarter  of  the  north- 
west quarter  (NE^NW1/).)  of  Section  twelve 
(12),  Township  thirty-six  (36)  North,  Range 
thirty-seven  (37)  East,  Willamette  Meridian, 
containing  93. (X)  acres,  more  or  less. 

Also,  a  tract  of  land  containing  21.14  acres, 
more  or  less,  being  that  portion  of  Lot  one  (1) 
and  the  southwest  quarter  of  the  northeast 
quarter  (SVY'/iNEVi)  ()f'  section  fourteen  (14), 
and  that  portion  of  Lots  one  (1)  and  two  (2) 
and  the  southeast  quarter  of  the  southeast  quar- 
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ter  (SE%SE%)  of  Section  eleven  (11)   (j 
ented  under  date  of  June  v.  L891  to  Jo  eph  M. 
Cataldo  as  the  Superior  Genera]  of  the  I; 

Mountain    Missions    of   the    Socifttj    of   Ji 
all  in  Township  thirty-six   (36)   North,  R 
thirty-seven    (37)    East,   Willamette   Meridian, 
lying  between   the  cast   line  of  the  Columbia 

River  and  a  line  described  as  follows:     I !••■_•  in- 
ning: at  a  point  on  the  west  line  of  the  smith- 
west  quarter  of  the  northeast  quarter  I  s\\'i  j 
NEV4)    of  said  Section    fourteen    (14),   which 
point  bears  North  02°54'10"  west   1070.85  feet 
and  south  87°57,49"  West  2630.26  feel  from  the 
quarter  section  corner  on  east  line  of  said  S 
tion    Fourteen     (14);    running    thence    North 
05°35'00"     East     207.92     feet;     thence     North 
36°13'00"     East     476.48    feet-     thence    North 
07°55'20"     East     517.39     feet:     thence     North 
00°01'00"     East     296.85     feet;     thence     North 
11°31'40"  East  220.19  feet;  to  a  point  on  the 
north  line  of  said  Section  fourteen  (14).  which 
point  bears  South  87°59'45"  West  2141.46 
from  the  northeast  section  corner  of  said   s 
tion    fourteen    (14);    thence    North    11  31'4 
East   184.15   feet;  thence  north   27  3510"  a 
241.46  feet;  thence  North  44°34'50"  Easl  285.64 
feet;  thence  North  11°38'10"  Wesl  583.14  feet: 
thence  south  77°21'40"  East  335.0:]  feet;  thence 
North  52°09'20"  east  291.35  feet:  thence  North 
60°55'10"     East     338.99     feet:     then.-,.     North 
37°37'10"     East     303.06     feet:    thence     North 
23°43'20"     East     456.88     feet:     thence     South 
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67°15'00"  east  333.86  feet ;  thence  South  47 °22'10" 
East  305.19  feet;  thence  south  38°01'00"  East 
160.95  feet  to  a  point  on  the  east  line  of  said 
Section  eleven  (11),  which  point  bears  North 
O2°01'13"  West  1561.06  feet  from  the  southeast 
section  corner  of  said  Section  eleven  (11) ;  ex- 
cepting therefrom  such  rights  of  way  as  may 
have  heretofore  been  deeded  to  the  State  of 
Washington  for  State  Road  No.  3  (sometimes 
known  as  the  Inland  Empire  Highway). 

Also,  Lot  two  (2)  of  Section  fourteen  (14), 
Township  thirty-six  (36)  north,  range  thirty- 
seven  (37)  east,  Willamette  Meridian,  except- 
ing therefrom  such  rights  of  way  as  may  have 
heretofore  been  deeded  to  the  State  of  Wash- 
ington for  State  Road  No.  3  (sometimes  known 
as  the  Inland  Empire  Highway),  containing 
13.80  acres,  more  or  less. 

Also,  a  tract  of  land  containing  79.43  acres, 
more  or  less,  being  all  of  the  southeast  quarter 
of  the  southwest  quarter  (SE%SW%)  of  sec- 
tion twelve  (12),  and  a  portion  of  the  south- 
west quarter  of  the  southwest  quarter  (SW1  \ 
SW '  ■',)  of  section  twelve  (12)  and  the  North- 
west quarter  of  the  Northwest  quarter  (NWVi 
XW1,)  of  section  thirteen  (13),  all  in  Town- 
ship thirty-six  (36)  north,  range  thirty-seven 
(37)  East,  Willamette  Meridian,  more  particu- 
larly described  by  metes  and  bounds  as  follows: 
Beginning  at  a  point  on  the  north  line  of  the 
southwest    quarter    of    the    southwest    quarter 
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(SW/,SWi  \  of  said  Section  tweh      I     .  which 
point  bears  north  02  01'13"  \\(..,    1320.0 
and  North  85°30'05"  Easl  108.45  feel  Prom  the 
southwest  corner  of  said  Section  twelve      I 
running  thence  north  85  30^05"  easi  2417.99 
to  the  northeast  corner  of  the  southeast  quarter 
of  the  southwest  [13]  quarter  (SEP  ,s\\'i  j  |  0f 
said  section  twelve  (12) ;  thence  South  01  37'15" 
East  1313.28  feet  to  the  quarter  section  corner 
on  the  south  line  of  said  Section  twelve  (12    ; 
thence  south  85°20'21"  west   1262.15  Peel  al< 
the   south   line  of  said  section  twelve   (12)    to 
the  southwest  corner  of  the  southeast   quarter 
of  the  southwest  quarter  (SEP  ,SW  [)  of  said 
section  twelve  (12);  thence  south  03  1<  >'l **'  • 
1185.64  feet  along  the  east  line  of  the  north- 
west quarter  of  the  northwest  quarter  'NV 
NW4)   of  said  Section  thirteen   (13)  ;  thence 
north  30°16'40"  West  70.25  feet;  thence  North 
54°17'10"    West    416.42     feet:     thence     North 
34c18'20"     West     472.22     feet:     thence     North 
29°05'20"     West     240.05     feet:    thence    North 
13°13'50"  East  234.53  feet  to  a  point  on   the 
north  line  of  said  Section  thirteen  (13),  which 
point  bears  North  85°20'21"   East  622.95   Peel 
from  the  northwest  section  corner  of  said  - 
tion  thirteen  (13):  thence  north  13°13'5l 
74.75  feet:  thence  North  21°36'20"  v  L07 

feet:  thence  North  41°24'20"  West  197.32  Peet; 
thence  North  28°20,00,/  West  219.54  Peet; 
thence  North  21°36'00"  West  664.17  feci  to  the 
point  of  beginning. 
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The  following*  described  property  situate  in 
the  County  of  Ferry,  State  of  Washington, 
to-wit : 

A  tract  of  land  containing  34.09  acres,  more 
or  less,  being  that  portion  of  Lot  two  (2),  Lot 
five  (5)  (formerly  known  as  Lot  1)  and  Lot 
six  (6)  (formerly  known  as  Lot  3),  of  section 
eleven  (11),  Township  thirty-six  (36)  North, 
Range  thirty-seven  (37)  East,  Willamette  Me- 
ridian, between  the  west  line  of  the  Columbia 
River  and  a  line  described  as  follows:  Com- 
mencing- at  a  point  on  the  south  line  of  Lot  six 
(6)  (formerty  known  as  Lot  3)  of  said  Section 
"•  eleven  (11),  which  point  bears  south  02°08'00" 
East  1320.68  feet  and  North  87°56'06"  East 
1977.31  feet  from  the  quarter  section  corner 
on  the  west  line  of  said  section  eleven  (11)  ; 
running  thence  North  05°26'30"  East  493.38 
feet;  thence  North  23°37'40"  east  511.06 
feet;  thence  south  44°39'00"  East  309.36  feet; 
thence  north  03°30'50"  East  255.82  feet;  thence 
North  10°53'10"  West  376.77  feet;  thence  north 
01°36'10"     east     250.34     feet;     thence     North 


38°35'0O" 

east 

371.59 

feet ; 

thence 

south 

04°28'10" 

east 

608.63 

feet; 

thence 

north 

12°48'20" 

East 

461.47 

feet; 

thence 

North 

02°12'10" 

East 

375.15 

feet; 

thence 

North 

63°18':10" 

West 

269.31 

feet ; 

thence 

North 

01°32'00" 

east 

628.77 

feet; 

thence 

North 

08°59'50" 

east 

619.09 

feet; 

thence 

North 

27°46'00" 

West 

217.77 

feet ; 

thence 

South 

81°55'20" 

East 

228.43 

feet; 

thence 

North 
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32°15/00"  Easl  383.24  feet;  thence  North 
56°35'40"  easl  64.33  feel  to  a  point  on  the  north 
line  of  said  section  eleven  (11),  which  point 
bears  north  87°44'41"  east  621.57  feel  from  the 
quarter  section  corner  on  the  north  line  of  said 
section  eleven  (11);  excepting  therefrom  such 
rights  of  way  as  may  have  heretofore  been 
deeded  to  the  State  of  Washington  for  State 
Road  No.  3  (sometimes  known  as  the  Inland 
Empire  Highway). 

Also  that  certain  casement   given  by   Hen  I 
Camp,   a  bachelor,  to  the   Washington    Water 
Power  Company,  dated  October  30,  1928, 
forth  in  Book  5  of  Miscellaneous  Deeds,  at  pj 
111,  of  the  records  of  Ferry  County,  Washn 
ton,  to  erect,  construct,  reconstruct,  and  main- 
tain a  gaging-  station  together  with  the  Dec 
sary  steel  tower,  anchors,  cables,  guys  and  ap- 
purtenances over,  along  and  across  Lot  six 
of  section  twenty-two  (22),  Township  thirty-six 
(36)  north,  range  thirty-seven  (37)  East.  Wil- 
lamette Meridian ; 

Also,  that  certain  easement  given  by  Ben  C. 
Cam]),  a  bachelor,  to  the  Washington  Water 
Power  Company,  dated  September  21.  1934, 
set  forth  in  Book  5  of  Miscellaneous  Records, 
at  page  299  of  the  records  of  Ferry  County. 
Washington,  to  erect,  construct,  reconstruct  and 
maintain  a  gaging  station  together  with  the  i 
essary    appurtenances   over,   along   and    aci 
Lot    three     (3)    of    section    twenty-two    (22  . 
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Township  thirty-six  (36)  North,  Range  thirty- 
seven  (37)  East,  Willamette  Meridian. 

Estimated  value  of  the  said  tract  No.  1  being 
acquired  [14]  is  Seven  thousand  nine  hundred 
fifty  and  35/100  Dollars  ($7,950.35). 

Tract  No.  2 
(Hummel  Tract) 

Also  the  following  described  property  situate 
in  the  County  of  Stevens,  State  of  Washington, 
to- wit : 

A  tract  of  land  containing  21.27  acres,  more 
or  less,  lying  and  being  in  the  southeast  quarter 
of  the  northwest  quarter  (SE^NW1^)  of  sec- 
tion thirteen  (13),  Township  thirty-six  (36) 
North,  Range  thirty-seven  (37)  East,  Willam- 
ette Meridian,  more  particularly  described  by 
metes  and  bounds  as  follows:  Beginning  at  a 
point  on  the  east  line  of  the  Southeast  Quarter 
of  the  Northwest  quarter  (SE%NW%)  of  said 
section  thirteen  (13),  which  point  bears  North 
86°09'57"  east  2568.16  feet  and  North  03°38'34" 
West  247.27  feet  from  the  quarter  section  cor- 
ner on  the  west  line  of  said  Section  thirteen 
(13);  running  thence  North  64°49'10"  West 
95.80  feet;  thence  North  74°52'50"  West  393.47 
feet;  thence  North  63°23'20"  West  522.80  feet; 
thence  North  33°14'50"  West  307.77  feet;  thence 
North  26°06'00"  West  413.09  feet  to  the  point 
of  intersection  with  the  north  line  of  the  south- 
east quarter  of  the  northwest  quarter   (SE% 
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NW'/l)  of  said  section  thirteen  (13);  thence 
north  85°45'25"  East  1197.80  feci  to  the  Qorth- 
east   corner  of   the   southeasl    quarter   of   the 

northwest  quarter  (SE'/iNYV1/,)  of  said  section 
thirteen    (13);    thence    Bouth    03  38'34"    I 
1105.80  feet  along  the  east  line  of  the  south 

quarter  of  the  northwest  quarter  ( SIP  ,  NW'i  ,  | 
of  said  section  thirteen  (13)  to  the  point  of 
beginning. 

Estimated  value  of  said  Trad  No.  2  being 
acquired  is  Two  hundred  forty-one  and  35/100 
Dollars  ($211.35). 

That  said  land  is  taken  under  the  authority  of  the 
Constitution  and  Laws  of  the  United  States  for  the 
following  purposes : 

(1)  Regulation  and  control  of  the  flow  of 
the  Columbia  River  a  navigable  stream  of  the 
United  States,  by  means  of  a  dam  located  at 
the  Grand  Coulee  site  and  a  storage  reservoir 
above  said  site  for  use  at  said  Grand  Coulee 
site  and  at  all  the  damsites  on  the  Columbia 
River  below  said  Grand  Coulee  and  all  parts  of 
said  Columbia  River  from  the  Canadian  Line 
to  the  mouth  of  said  stream  for  the  following 
purposes : 

(a)  Improvement  of  navigation: 

(b)  Flood  control: 

(c)  Hydro-electric  power  development  at 
said  Grand  Coulee  site  and  at  each  of  the  pro- 
posed damsites  below  the  said  Grand   Coulee 
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site  as  an  aid  and  incident  to  the  other  purposes 
herein  enumerated,  including  the  increase  of  the 
amount  of  firm  power  which  may  be  made  avail- 
able at  each  of  the  lower  damsites  on  [15]  said 
stream  and  the  improvement  of  the  feasibility 
of  each  of  said  proposed  lower  dams  on  the 
Columbia  River  as  self-liquidating  projects; 

(d)  Reclamation  of  arid  and  semi-arid  land, 
including-  public  land  of  the  United  States; 

(e)  Domestic  use  of  water,  including  use  by 
entrymen  on  public  lands; 

and  that  by  virtue  of  appropriations  made  by  Con- 
gress for  the  purposes  aforesaid,  funds  are  avail- 
able for  just  compensation  for  said  land  so  taken. 
In  Witness  Whereof,  I  have  hereunto  set  my  hand 
this  15th  day  of  November,  1939,  in  the  City  of 
Washington,  District  of  Columbia. 

JOHN  W.  FINCH, 
Acting    Under    Secretary    of   the    Interior    of   the 
United  States  of  America. 

[Endorsed] :    Filed  Dec.  9,  1939.  A.  A.  LaFram- 
boise,  Clerk.  [16] 
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site  as  an  aid  and  incident  to  the  other  purposes 
herein  enumerated,  including  the  increase  of  the 
amount  of  firm  power  which  may  be  made  avail- 
able1 at  each  of  the  lower  damsites  on  [15]  said 
stream  and  the  improvement  of  the  feasibility 
of  each  of  said  proposed  lower  dams  on  the 
Columbia  River  as  self-liqnidating  projects; 

(d)  Reclamation  of  arid  and  semi-arid  land, 
including  public  land  of  the  United  States; 

(e)  Domestic  use  of  water,  including  use  by 
entrvmen  on  public  lands; 

and  that  by  virtue  of  appropriations  made  by  Con- 
gress for  the  purposes  aforesaid,  funds  are  avail- 
able for  just  compensation  for  said  land  so  taken. 
In  Witness  Whereof,  I  have  hereunto  set  my  hand 
this  15th  day  of  November,  1939,  in  the  City  of 
Washington,  District  of  Columbia. 

JOHN  W.  FINCH, 
Acting    Under    Secretary    of    the    Interior    of   the 
United  States  of  America. 

[Endorsed] :     Filed  Dec.  9,  1939.  A.  A.  LaFram- 
boise,  Clerk.  [16] 
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vs.  United  Slates  of  Ann  rica 
[Title  of  Districl  Court  and  Cause.] 

JUDGMENT  ON  DECLARAQ  [0 
OF  TAKING 

This  cause  coming  on  to  be  heard  upon  the  motion 
of  the  petitioner,  the  United  Stairs  of  Amelia 
enter  a  judgment  on  the  Declaration  of  Taking  filed 

in  the  above-entitled  cause  on  December  9th  I 
and  for  an  order  fixing  the  date  when  possession 
of  the  property  herein  described  is  to  be  surrendered 
to  the  United  States  of  America,  and  upon  cue 
eration  thereof  and  of  the  condemnation  petition 
filed  herein,  said  Declaration  of  Taking,  the  statutes 
in  such  cases  made  and  provided,  and  it  appearing 
to  the  Court 

First,  That  the  United  States  of  America  is  en- 
titled to  acquire  property  by  eminent  domain  for 
the  purposes  as  set  out  and  prayed  in  said  pet  it  inn: 

Second,  That  a  petition  in  condemnation  was  filed 
at  the  request  of  the  Acting  Under  Secretary  of  the 
Interior  of  the  United  States,  the  authority  fin- 
powered  by  law  to  acquire  the  lauds  described  in 
said  petition,  and  also  under  authority  of  the  At- 
torney General  of  the  United  States ; 

Third,  That  said  petition  and  Declaration  of 
Taking  state  the  authority  under  which,  and  the 
public  use  for  which  said  lands  were  taken,  that  the 
Acting  Under  Secretary  of  the  [nterior  of  the 
United  States  is  the  person  authorized  and  em- 
powered by  law  to  acquire  lands  such  as  are  de- 
scribed   in   the    petition    for   the    purposes    therein 
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stated,  and  that  the  Attorney  General  of  the  United 
States  is  the  pers< m  authorized  by  law  to  direct  the 
institution  of  Buch  condemnation  proceedings; 

Fourth,  That  a  proper  description  of  the  land 
sought  to  be  taken,  sufficient  for  identification 
thereof,  is  set  out  in  said  Declaration  of  Taking; 

Fifth,  That  said  Declaration  of  Taking  contains 
a  statement  of  the  estate  or  interest  in  the  said  lands 
taken  for  said  public  use;  [18] 

Sixth,  That  a  plat  showing  the  lands  taken  is  in- 
corporated in  said  Declaration  of  Taking; 

Seventh,  That  a  statement  is  contained  in  said 
Declaration  of  Taking  of  a  sum  of  money,  esti- 
mated by  said  acquiring  authority  to  be  just  com- 
pensation for  said  lands,  in  the  amount  of  $8,191.70 
and  that  said  sum  was  deposited  in  the  Registry  of 
this  Court,  for  the  use  of  the  persons  entitled 
thereto,  upon  and  at  the  time  of  the  filing  of  the 
said  Declaration  of  Taking; 

Eighth,  That  a  statement  is  contained  in  said 
Declaration  of  Taking  that  the  amount  of  the  ulti- 
mate award  of  compensation  for  the  taking  of  said 
property,  in  the  opinion  of  the  said  Acting  Under 
Secretary  of  the  Interior  will  be  within  any  limits 
prescribed  by  Congress  as  to  the  price  to  be  paid 
therefor;  it  is  therefore,  this  9th  day  of  December, 
1939, 

Adjudged,  Ordered  and  Decreed  that  the  title  to 

[19] 
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Trad  No.  I 
The  Washi  _•■■:.  v.    •        '  . 

The  following  ibed  prop  tuate  in 

the  County  of  Stevens,  Si 

to-wit : 

Lot  one  ( 1)  in  the  northeast  quarter  I  N) 
Lot  two  (2)  in  the  northeast  qui  I  v^  ; 
and    lot    three    (3)    in    the    s<»m 

>E14)     of    Section    eleven      11   .    Township 
thirty-six  (36)  North,  Range  thirty-a 
East.    Willamette    Meridian    (patented    ui 
date  of  July  22.  1896  *     ■     a  ph  M.  Cat;  Id 
the   Superior  General  of  the  R<.<-ky  Mountain 
Missions  of  the  society  of  Jesus    ben  -  islands 
in  the  Columbia  River,  containing  Vv  35 
more  or  less. 

Also,  Lot  one  (1),  the  north  halt  I  two 

(XU  of  Lot  2  k  the  north  half  of  the  south, 
quarter   of   the   northwest   quarter     N^S 
NW%)  and  the  northeast  quarter  of  the  north- 
west quarter   (  XL1  A~V\~-  . 
(12),   Township  thirty-six   (36)   North.    B 
thirty-seven    (37)    East,   Willamette   Meridian, 
containing  93.00  acres,  more  or  !  - 

Also,  a  tract  of  land  containing  21.14  a 
more  or  less,  beinu'  that  portion  of  L  I 
and    the    southwest    quarter    of    the    ii" 
quarter  (SW%NT?  8  rteen  (  I 

and  that  portion  of  Lota  1)  and  two     - 

and  the  southeast  quarter  of  the  southeast  qu 
ter  (SE%SEi4)  of  Section  eleven  (11)   (] 
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ented  under  date  of  June  8,  1891  to  Joseph  M. 
Cataldo  as  the  Superior  General  of  the  Rocky 
Mountain  Missions  of  the  Society  of  Jesus), 
all  in  Township  thirty-six  (36)  North,  Range 
thirty-seven  (37)  East,  Willamette  Meridian, 
lying  between  the  east  line  of  the  Columbia 
River  and  a  line  described  as  follows:  Begin- 
ning at  a  point  on  the  west  line  of  the  south- 
west quarter  of  the  northeast  quarter  (SW% 
NEVj.)  of  said  Section  fourteen  (14),  which 
point  bears  North  02°54'10"  west  1070.85  feet 
and  south  87°57'49"  West  2630.26  feet  from  the 
quarter  section  corner  on  east  line  of  said  Sec- 
tion   Fourteen     (14)  ;    running    thence    North 


thence  North 

thence  North 

thence  North 

thence  North 


05°35'00"  East  207.92  feet 
36°13'00"  East  476.48  feet 
07°55'20"  East  517.39  feet 
00°01'00"  East  296.85  feet 
11°31'40"  East  220.19  feet;  to  a  point  on  the 
north  line  of  said  Section  fourteen  (14),  which 
point  bears  South  87°59'45"  West  2141.46  feet 
from  the  northeast  section  corner  of  said  sec- 
tion fourteen  (14);  thence  North  11°31'40" 
East  184.15  feet;  thence  north  27°35'10"  east 
241.46  feet;  thence  North  44°34'50"  East  285.64 
feet;  thence  North  11°38'10"  West  583.14  feet; 
thence  south  77°21'40"  East  335.03  feet;  thence 
North  52°09'20"  east  291.35  feet;  thence  North 


60°55'10" 

East 

338.99 

feet; 

thence 

North 

37°37'10" 

East 

303.06 

feet; 

thence 

North 

23°43'20" 

East 

456.88 

feet; 

thence 

South 
[20] 
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67°l5'00"eas1  333.86  feel ;  thenceSouth  IT  l'l' 
Easl   305.19   Peel ;  thence  Bouth  38  Ol'OO"   I 
160.95  feet  to  a  poinl  on  the  east  line 
Section  eleven   (11),  which   point   bears   North 
02°0113"  Wesl  1561.06  Peel  Prom  the  Bouthi 
section  corner  of  said  Section  eleven  Mi    ; 
cepting  therefrom  such   rights  of  way  as  may 
have  heretofore  been  deeded   to  the  State  of 
Washington  for  State  Road  No.  3  (sometimes 
known  as  the  Inland  Empire  Highway). 

Also,  Lot  two  (2)  of  Seci  ion  Pourteen  I  I 
Township  thirty-six  (36)  north,  range  thirl 
seven  (37)  east,  Willamette  Meridian,  except- 
ing therefrom  such  rights  of  way  as  may  have 
heretofore  been  deeded  to  the  State  of  Wash- 
ington for  State  Road  No.  3  (sometimes  known 
as  the  Inland  Empire  Highway),  containing 
13.80  acres,  more  or  less. 

Also,  a  tract  of  land  containing  79.43  ac 
more  or  less,  being-  all  of  the  southeasl  quarl 
of  the  southwest  quarter  (SIP  ,S\V>  ,) 
tion  twelve   (12),  and  a  portion  of  the  south- 
west quarter  of  the  southwest  quarter     s\V 
SW%)  of  section  twelve  (12)  and  the  North- 
west quarter  of  the  Northwest  quarter     NW1 
NW%)   of  section  thirteen   (13),  all  in  Town- 
ship thirty-six   (36)   north,  range  thirty-seven 
(37)  East,  Willamette  Meridian,  more  particu- 
larly described  by  metes  and  hounds  a-  Polio 
Beginning  at  a  point  on  the  north  line  of 
southwest    quarter    of    the    southwest    quart 
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(SWV4SW14)  of  said  Section  twelve  (12),  which 
1-nint  bears  north  02°01'13"  West  1320.00  feet 
and  North  85°30'05"  East  108.45  feet  from  the 
southwest  corner  of  said  Section  twelve  (12)  ; 
running  thence  north  85°30'05"  east  2417.99  feet 
to  the  northeast  corner  of  the  southeast  quar- 
ter of  the  southwest  quarter  (SE%SW%)  of 
said  section  twelve  (12)  ;  thence  South  01°37'15" 
East  1313.28  feet  to  the  quarter  section  corner 
on  the  south  line  of  said  Section  twelve  (12)  ; 
thence  south  85°20'21"  west  1262.15  feet  along 
the  south  line  of  said  section  twelve  (12)  to 
the  southwest  corner  of  the  southeast  quarter 
of  the  southwest  quarter  (SE%SW%)  of  said 
section  twelve  (12)  ;  thence  south  03°10'19"  east 
1185.64  feet  along  the  east  line  of  the  north- 
west quarter  of  the  northwest  quarter  (NW1/; 
NW^/j.)  of  said  Section  thirteen  (13)  ;  thence 
north  30°16'40"  West  70.25  feet;  thence  North 
54°1710"  West  416.42  feet;  thence  North 
34°18'20"  West  472.22  feet;  thence  North 
29°05'20"  West  240.05  feet;  thence  North 
13°13W  East  234.53  feet  to  a  point  on  the 
north  line  of  said  Section  thirteen  (13),  which 
point  bears  North  85°20'21"  East  622.95  feet 
from  the  northwest  section  corner  of  said  sec- 
tion thirteen  (13)  ;  thence  north  13°13'50"  east 
74.75  feet;  thence  North  21°36'20"  west  264.07 
feet;  thence  North  41°24'20"  West  197.32  feet; 
thence  North  28°20'00"  West  219.54  feet; 
thence  North  21°36'00"  West  664.17  feet  to  the 
point  of  beginning.  [21] 
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The  following  described  prop  tuate  in 

the   County   of    Perry,   State   of   W 
to-wil : 

A  tract  of  land  containing  34.09  acr< 
or  less,  being  that  portion  of  Loi  tw< 
five   (5)    (formerly  known  as  Loi    1  »  and   ' 
six  (6)   (formerly  known  as  Loi  3),  of  Bection 
eleven   (11),  Township  thirty-sij  N   rth, 

Range  thirty-seven   (37)  East,  Willamette  M 
ridian,  between  the  wesl  line  of  the  Columbia 
River  and  a  line  described  as  follows:     C 
mencing  at  a  point  on  the  south  line  of  Loi  six 
(6)   (formerly  known  as  Lot  3)  of  said  Section 
eleven  (11),  which  point  bears  south  02  08'< 
East    1320.68    feet   and   North    87  56*06"    1 
1977.31   feet  from   the  quarter  section   corner 
on  the  west  line  of  said  section  eleven     '1    ; 
running   thence    North    05°26'30"    Eas1 
feet;     thence     North     23°37'40"     east     511 
feet;  thence  south  44°39'00"  East  309.36 
thence  north  03°30'50"  East  255.82  feet;  thence 
North  10°53'10"  West  376.77  feet:  thence  north 
01°36'10"     east     250.34     feet:     then-       North 


38°35'00" 

east 

371.59 

feet: 

thence 

04°28'10" 

east 

608.63 

feet : 

thence 

north 

12°48'20" 

East 

461.47 

Peel : 

thence 

\ 

02°  1210" 

East 

375.15 

feet : 

thence 

\ 

63°18'10" 

West 

269.31 

feet: 

thence 

North 

01°32'00" 

east 

628.77 

Peel : 

thence 

08°59'50" 

east 

619.09 

feet; 

thence 

\ 

27°46'0O" 

West 

217.77 

feet; 

thence 

- 

81°55'20" 

East 

228.43 

feet: 

thence 

\     ■ 

40  Washington  W.  P.  Co.  et  al. 

32°15'00"  East  383.24  feet;  thence  North 
56  3f)'40"  east  64.33  feet  to  a  point  on  the  north 
line  of  said  section  eleven  (11),  which  point 
bears  north  87°44'41"  east  621.57  feet  from  the 
quarter  section  corner  on  the  north  line  of  said 
section  eleven  (11)  ;  excepting  therefrom  such 
rights  of  way  as  may  have  heretofore  been 
deeded  to  the  State  of  Washington  for  State 
Road  No.  3  (sometimes  known  as  the  Inland 
Empire  Highway). 

Also  that  certain  easement  given  by  Ben  C. 
Camp,  a  bachelor,  to  the  Washington  Water 
Power  Company,  dated  October  30,  1928,  as  set 
forth  in  Book  5  of  Miscellaneous  Deeds,  at  page 
111,  of  the  records  of  Ferry  County,  Washing- 
ton, to  erect,  construct,  reconstruct,  and  main- 
tain a  gaging  station  together  with  the  neces- 
sary steel  tower,  anchors,  cables,  guys  and  ap- 
purtenances over,  along  and  across  Lot  six  (6) 
of  section  twenty-two  (22),  Township  thirty-six 
(36)  north,  range  thirty-seA^en  (37)  East,  Wil- 
lamette Meridian; 

Also,  that  certain  easement  given  by  Ben  C. 
Camp,  a  bachelor,  to  the  Washington  Water 
Power  Company,  dated  September  21,  1934,  as 
set  forth  in  Book  5  of  Miscellaneous  Records, 
at  page  299  of  the  records  of  Ferry  County, 
Washington,  to  erect,  construct,  reconstruct  and 
maintain  a  gaging  station  together  with  the  nec- 
essary appurtenances  over,  along  and  across 
Lot    three     (3)    of    section    twenty-two    (22), 
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Township  thirty-sis  (36)  North,  i; 
seven  (37)  East,  Willamette  Meridian   [ 

Trad   No.  2 
(  Bummel  Trad  ) 
Also  the  following  described  property  Bituate 
in  the  County  of  Stevens,  State  of  Washington, 

to-wit : 

A  tract  of  land  containing  21.27  acres,  more 
or  less,  lying-  and  being  in  the  southeast  quarter 
of  the  northwest  quarter  (SEP  ,\\V  ,)  of  - 
tion   thirteen    (13),   Township   thirty-six 
North,  Range  thirty-seven  (37)   East,  Willam- 
ette Meridian,  more  particularly  described 
metes  and  bounds  as  follows:     Beginning  al  a 
point  on  the  east  line  of  the  Southeast  Quai 
of  the  Northwest  quarter  (SE^NWl  [)  of  said 
section  thirteen  (13),  which  point  bears  North 
86°09'57"  east  2568.16  feet  and  North  03    B 
West  247.27  feet  from  the  quarter  section  c 
ner  on  the  west  line  of  said  Section  thirteen 
(13);    running   thence   North    64   1910"    W 
95.80  feet;  thence  North  74°52'50"  West 
feet;  thence  North  63°23'20"  West  522.80 
thence  North  33°14'50"  West  307.77  feet ;  thence 
North  26°06W/  West  413.09  Peel  to  the  po 
of  intersection  with  the  north  line  of  the  south- 
east  quarter   of   the   northwest   quarter  SI 
NW!4)   of  said  section  thirteen   (13);  thei 
north  85°45'25"  East  1197.80  feet  to  the  north- 
east  corner   of   the   southeast    quarter   of   the 
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northwest  quarter  (SE^NW^)  of  said  section 
thirteen  (13);  thence  south  03°38'34"  East 
1105.80  feet  along  the  east  line  of  the  southeast 
quarter  of  the  northwest  quarter  (SE^NWVi) 
of  said  section  thirteen  (13)  to  the  point  of 
beginning.  [23] 

in  fee  simple  vested  in  the  United  States  of  America 
upon  the  filing  of  said  Declaration  of  Taking  and 
the  Depositing  in  the  Registry  of  this  court  of  the 
said  sum  of  $8,191.70,  as  hereinabove  recited,  that 
said  lands  are  deemed  to  have  been  condemned  and 
taken  for  the  use  of  the  United  States  of  America 
and  the  right  to  just  compensation  for  the  property 
taken,  upon  the  filing  of  the  Declaration  of  Taking, 
vested  in  the  persons  entitled  thereto,  and  the 
amount  of  compensation  shall  be  ascertained  and 
awarded  in  this  proceeding  and  established  by  judg- 
ment herein  pursuant  to  law,  and 

It  is  further  Adjudged,  Ordered  and  Decreed  that 
possession  of  all  such  property  that  is  now  vacant, 
unoccupied  and  uncultivated  be  given  to  the  United 
States  of  America  on  or  before  the  8th  day  of  .Jan- 
uary, 1940;  that  as  to  the  part  of  such  property 
that  is  now  occupied  or  cultivated,  possession  be 
given  to  the  United  States  of  America  on  or  before 
the  18th  day  of  January,  1940,  and  this  cause  is 
held  open  for  such  other  and  further  orders,  judg- 
ments and  decrees  as  may  be  necessary  in  the  prem- 
ises. 
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Dated  this  9th  day  of  December,  19 

LLOYD  L  BLACK, 

United  States  District  Ju.i 
Presented  by 

SAM  M.  DRIVER, 

United  States  Attorney. 

[Endorsed]:     Filed  Dec  9,  L939.  A.  A.  LaFram- 

boise,  Clerk.  [24] 


[Title  of  District  Court  and  Cause] 
STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  plain- 
tiff   and    the    defendant    The    Washington    Wi 
Power  Company,  for  the  purposes  of  this  ease  only: 

1.     That  The  Washington  Water  I 'own-  ( lompany 
is  the  owner  of  all  the  land  described  in  the  petition 
and  sought  to  be  condemned  in  the  above  entitled 
proceeding,  except  the  tract  designated  in  said  peti- 
tion as  "Tract  No.  2  (Hummel  Tract  I"  which 
agreed  was  owned  by  Lillian  C.  Hummel,  a  spin- 
prior  to  the  filing  of  the  declaration  of  taking  in 
the  above  entitled  case.  That  the  lands  owned  by  The 
Washington   Water   Power   Company    and    a 
scribed  in  said  petition  are  a  part  of  a  largi 
of  land  purchased  as  a  unit  by  The   Washing! 
Water  Power  Company  in  the  vicinity  of   Kettle 
Falls,  which  tract  is  described  as  follows: 
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Sec.        Twp.  Range 

Lots  2,  5,  (formerly  lot  1),       11     36  X.     37  E.W.M.     In  Ferry  County, 
and  Lot  6  (formerly  lot  3)  Washington 

Lots  1,  2,  and  3,  being  islands 
in  the  Columbia  River  11     36  N.     37  E.W.M.     In  Stevens  County, 

Washington 
Lots  1  and  2.  and  SE^  SE^    11     36  N.     37  E.W.M.     In  Stevens  County 

Wash  in  gtoii 
Lot  1  (NWi  ,  XW'i  \,  Ny2  of 
Lot  2.  XEi  4  XW14,  Ni/2 
SEi/4NWi4.  and  Si/2  SWi/4     12     36  N.     37  E.W.M.     In  Stevens  County, 

Washington 

Wi/2  NW14  13     36  N.     37E.WT.M.     In  Stevens  County, 

Washington 

Lots  1  and  2  SWi/4  NEy4, 

and  Ei/2  NEV4  14     36  N.     37  E.W.M.     In  Stevens  County, 

Washington. 

Should  the  Court  hold  that  the  defendant  The 
Washington  Water  Power  Company  is  entitled  to 
offer  evidence  of  power  site  values,  then  it  is  agreed 
that  on  the  date  of  the  entry  of  the  judgment  on 
Declaration  of  Taking  herein  entered  (December  9, 
1939),  the  value  of  the  portion  of  the  above  de- 
scribed [25]  lands  not  described  in  the  Declaration 
of  Taking  filed  in  the  above-entitled  case  was  Seven 
Thousand  Six  Hundred  Ten  and  00/100  Dollars 
($7,610.00). 

2.  That  the  Columbia  River  is  a  navigable  stream 
throughout  its  entire  length  in  the   United  States. 

3.  That  the  words  "power  site  values"  whenever 
herein  used  shall  mean  the  enhanced  market  value, 
if  any,  the  lands  being  condemned  may  have  be- 
en use  of  their  extent,  particular  location,  and  rela- 
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tion  to  the  Columbia  River,  rock  formation,  or  other 
characteristics  which  might   make  said  land 
able  or  adaptable  for  a  hydroelectric  power  develop 

ment,  or  the   value,   if  any,  said   lands  m;i\    ! 
a  part  of  or  for  use  in  connection  with  any  under 
taking  to  create  any  hydroelectric  power  develop- 
ment. 

4.  That   the   said   lands  of  the  defendant    The 
Washington    Water    Power   Company,    bei] 
demned  in  the  above  cm  it  led   proceeding,  are   ri- 
parian lands  adjoining  or  adjacent  to  that   part  of 
the  river  bed  commonly  known  as  Kettle   Palh 
shown  on  the  map  attached  to  the  petition  for  con- 
demnation herein.  That  to  utilize  defendant's  Baid 
property  for  power  site  purposes  would  require  the 
construction  of  a  dam  on  and  across  the  bed  of  the 
Columbia  River  at   or  near  Kettle  Falls  and 
construction  of  various  structures  in  the  channel  of 
said  stream  and  between  the  ordinary  high  water 
line  and  the  low  water  line  thereof. 

5.  That  the  lands  of  the  defendant  The  Wash- 
ington Water  Power  Company,  being  condemned  in 
this  proceeding,  have  a  reasonable  value  for  aj 
cultural,  grazing  and  timber  purposes  and  for  all  or 
any  other  purposes  for  which  they  are  adapted 
other  than  for  power  site  values  equal  to  the  amount 
deposited  in  the  Court  by  the  plaintiff  as  the  esti- 
mated value  of  the  said  tract  of  land,  to-wit:  the 
sum  of  Seven  Thousand  Nine  Hundred  Fifty  and 
35/100  Dollars  ($7,950.35). 
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6.  That  should  the  Court  hold  that  evidence  of 
power  site  values  is  inadmissible  then  it  is  stipu- 
lated and  agreed  that  what  severance  damages,  if 
any,  the  said  defendant,  The  Washington  Water 
Power  Company,  has  suffered  to  the  remainder  or 
unappropriated  portion  of  its  holdings  are  included 
in  the  sum  of  Seven  Thousand  Nine  Hundred  Fifty 
and  35/100  Dollars  ($7,950.35)  [26]  and  the  award 
to  the  defendant  should  be  the  said  sum  of  Seven 
Thousand  Nine  Hundred  Fifty  and  35/100  Dollars 
($7,950.35).  But  in  the  event  the  Court  holds  that 
evidence  of  power  site  values  is  admissible  then 
either  party  may  offer  such  evidence  as  may  be  com- 
petent, material  and  relevant  concerning  damages 
to  the  remainder  of  said  defendant's  property. 

7.  That  should  the  Court  hold  that  said  defend- 
ant The  Washington  Water  Power  Company  is  en- 
titled to  offer  evidence  of  power  site  values  then  it 
is  agreed  that  there  could  be  safely  constructed  at 
Kettle  Falls  on  the  Columbia  River,  partly  on  said 
lands  of  said  defendant  being  condemned  and  partly 
on  lands  in  the  bed  of  the  Columbia  River  between 
high  and  low  water  thereof,  a  dam  and  power  house, 
the  power  house  to  contain  water  turbines  and  gen- 
erators operated  ultimately  under  a  maximum  head 
of  124  feet  and  a  minimum  head  of  75  feet  and  a 
mean  static  head  of  114  feet,  and  that  it  is  physically 
practical  and  feasible  to  construct  and  operate  such 
a  hydroelectric  power  development  at  the  said  Ket- 
tle Falls.  That  a  completed  hydroelectric  power 
plant,  or  one  capable  of  generating  electric  energy, 
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could  not  be  built  s<»l.-ly  on  said  defendant1 

but  would  require  the  use  of  lands  within  the  bed 

of  the  ( !olumbia  River. 

8.  Both  parties  reserve  all   rights  to 

any  adverse  ruling  by  the  Court  on  the  question 
whether  the  said  defendant  is  entitled  to  offer  i 
dence  of  power  .site  values  for  its  said  lands  and  all 
rights  of  appeal  therefrom  and  all  rights  to  present 
their  respective  contentions  on  that  question  in  the 
appellate  courts  and  the  right  to  object  to  evidence 
or  testimony  offered  in  support  of  such  power 
values.  This  stipulation  shall  not  he  considered  as 
a  waiver  of  any  such  rights  by  either  party, 

9.  That   photostatic  or  other  copies   of  orders, 
proceedings  before,  or  records  of  the  Federal  Power 
Commission,  of  the  State  Supervisor  of  Hydraulics 
of  Washington,  of  the  United  States  Army   Engi- 
neers, of  the  United  States  Geological   Survey, 
the  State  Land  Commissioner  of  Washington,  and 
correspondence  and  records  re  expense  paid  by  The 
Washington  Water  Power  Company  t<>  Government 
and  Government  employees,  and  letters  to  and  from 
The  Washington  Water  Power  Company,  the   I 
eral  Power   Commission,   the   State   Supervisoi 
[27]  Hydraulics  of  Washington,  the  [Jnited   Si 
Army  Engineers,  the  United  States  Geological  S 
vey,  the  State  Land  Commissioner  of  Washington, 
including   photostatic    or   other   copies    of   carbon 
copies  of  letters  addressed  to  the  same  where  such 
carbon  copies  are  found  regularly  tiled  in  the 
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of  either  party  thereto,  if  otherwise  admissible,  will 
be  given  the  same  effect  and  will  be  considered  with 
equal  standing  with  the  original  as  to  admissibility, 
provided  that  at  least  thirty  (30)  days  prior  to  the 
day  set  for  trial  of  this  cause  the  said  defendant  will 
deliver  to  the  plaintiff*  duplicates  of  any  such  photo- 
static or  other  copies  which  it  proposes  to  offer  at 
the  trial  of  this  cause;  and  that  at  least  fifteen 
(  L5)  days  prior  to  the  day  set  for  trial  of  this  cause 
the  said  plaintiff  will  deliver  to  the  said  defendant 
duplicates  of  any  such  jjhotostatie  or  other  copies 
which  it  proposes  to  offer  at  the  trial  of  this  cause; 
it  being  understood  that  neither  party  shall  be 
obliged  to  offer  at  the  trial  any  such  copies  but 
that  the  right  to  offer  such  photostatic  or  other 
copies,  instead  of  the  originals,  will  be  limited  to 
those  photostatic  or  other  copies  duplicates  of  which 
have  been  served  upon  the  opposing  parties  the 
agreed  length  of  time  prior  to  trial.  Unless  other- 
wise shown,  the  introduction  of  such  photostatic  or 
other  copies  of  letters  and  carbon  copies  thereof 
will  be  proof  that  all  such  letters  or  carbon  copies, 
of  which  photostatic  or  other  copies  are  admitted 
in  evidence  were  received  by  the  parties  to  whom 
they  were  addressed.  Both  parties  reserve  the  right 
to  object  to  any  such  copy  of  orders,  records,  pro- 
ceeding or  letters  on  the  ground  that  same  are  im- 
material, or  any  other  ground  of  objection  which 
would  properly  apply  to  original  records,  other  than 
lack  of  specific  proof  that  such  letters  or  commu- 
nications were  sent  by  the  party  signing  the  same 
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or    received    by    the    parly    to    whom    they    v..    , 

dressed. 

It  Is  Agreed,  however,  thai  if  either  part)  upon 
checking   photostatic  copy   served    upon    il    b 
other  party  with  the  original  or  official  record*  shall 
find  errors  in  such  copy  or  discrepancy   between 
such  copy  and  the  original  or  official   rec  mch 

errors  in  the  copies  will   he  corrected  so  that   the 
copies  will  correspond  with  the  original  records. 

It    Is    Further   Agreed   that    upon    checking 
photostatic  copies  of  purported  [28]  correspondence 
between  the  defendant  and  the   Washington   81 
Supervisor  of  Hydraulics  and  of  the  application  for 
permit  to  appropriate  water  and  the  application  for 
permit  to  construct   a   reservoir  and   to  Btore   for 
beneficial  use  the  unappropriated  water  of  the  81 
of  Washington,  heretofore  served  by  defendant  upon 
the  plaintiff,  errors  in  the  copies  and  discrepant 
between  the  purported  copies  and  the  original  I 
ords  have  been  found  as  follows : 

(1)  The  served  copy  of  application  for  permit 
to  appropriate  water  is  a  photostat  of  a  dnplic 
and  differs  from  the   original   in  the  office  of  the 
Washington  State  Supervisor  of  Hydraulics  in  that 
the  original  in  the  office  of  the  State  Supervise 
Hydraulics  bears  a  notation  in  red  ink  on  the 
line    thereof,    "Cancelled   3-3-37",    which    Dotation 
does  not  appear  on  the  served  copy. 

(2)  The  served  copy  of  application  for  a  permit 
to  construct  a  reservoir  and  to  store  tor  beneficial 
use  the  unappropriated  waters  of  the  Stat,  of  W 
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ington  is  a  photostat  of  a  duplicate  and  differs  from 
the  original  in  the  office  of  the  State  Supervisor  of 
Hydraulics  in  that  the  original  in  the  office  of  the 
State  Supervisor  of  Hydraulics  bears  a  notation 
in  icd  ink  on  the  first  line  thereof,  "Cancelled  3-3- 
37"  which  notation  does  not  appear  on  the  served 
copy. 

(3)  The  office  memorandum  of  V.  H.  Greisser, 
relating  to  Mr.  Chase's  letter  of  January  26,  1922, 
is  merely  an  office  memorandum  of  the  defendant 
company  and  does  not  appear  in  the  files  of  the 
State  Supervisor  of  Hydraulics. 

(4)  The  purported  letter  of  July  12,  1932,  from 
V.  T.  Post  as  President  of  The  Washington  Water 
Power  Company  was  not  sent  or  received. 

It  Is  Further  Agreed  between  the  parties  hereto 
that  prior  to  the  time  of  trial  one  or  more  of  the 
attorneys  for  each  of  the  parties  hereto  will  deposit 
with  the  Clerk  of  the  above  entitled  Court  duplicate 
photostatic  or  other  copies  of  such  orders,  records, 
proceedings  and  letters  as  have  been  served  by  each 
of  the  parties  hereto  pursuant  to  the  provisions  of 
this  stipulation.  That  such  photostatic  or  other 
copies  so  deposited  with  the  Clerk  of  the  above  en- 
titled Court  shall  be  placed  by  the  said  Clerk,  or 
one  [29]  of  his  deputies,  according  to  the  classifi- 
cation of  such  copies,  in  one  of  several  envelopes 
labeled  as   follows,  to-wit : 

Correspondence  with,  proceedings  before,  or- 
ders and  records  of  the  Federal  Power  Commis- 
sion : 
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Correspondence  with,  orders  and  record 
the  State  Supervisor  of  Hydraulic*  of  w. 

ington ; 

Correspondence  with,  orders  and   record 
the  United  States  Army  Engineers; 

Correspondence  with,  orders  and  record 
the  State  Land  Commissioner  of  Washington; 

Correspondence  with,  orders  and   record* 
the  United  States  Geological  Survey; 

Correspondence  and  records  re  expense  paid 
by  The  Washington  Water  Power  Company  t-» 
Government  and  Government    Employe* 

It  Is  Further  Agreed  that  each  of  the  envelopes 
in  which  the  said  photostatic  or  other  copies  are 
deposited,  as  heretofore  provided,  shall,  in  addi- 
tion to  the  label  thereon  heretofore  mentioned,  have 
written  upon  said  envelopes  the  following  written 
matter ; 

"In  the  District  Court  of  the   United   Sti 
for  the  Eastern  District  of  Washington  North- 
ern Division 

No.  52 

United  States  of  America, 

Petitioner, 

vs. 

The   Washington   Water   Power   Company,   a 

corporation,  et  ah. 

Defendant 

It  Is  Hereby  Agreed  By  and  between  at- 
torneys for  the  parties  hereto,  made  and  entered 
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into  the  date  hereunto  fixed,  that  the  photo- 
static or  other  copies  contained  in  this  envelope 
are  those  which  have  been  regularly  served  in 
accordance  with  the  terms  of  that  stipulation 
made  and  entered  into  by  and  between  the  par- 
ties hereto  with  reference  to  photostatic  or 
other  copies  and  have  been  compared  by  repre- 
sentatives of  the  parties  hereto.  Said  photosta- 
tic or  other  copies  may  be  offered  in  evidence 
subject  to  the  terms  of  the  aforementioned 
stipulation. 

Signed  in  the  presence  of  the  Clerk  of  the 

above  entitled  Court  this day  of , 

1941. 

Signed  in  my  presence  this  

day  of ,  1941. 


Attorneys  for  Petitioner, 
Clerk  of  the  above  entitled  Court. 


Attorneys  for  The  Washington 
Water  Power  Company,  The 
City  Bank  Farmers  Trust 
Company,  and  Ralph  E.  Mor- 
ton, trustee,  Defendants." 

[30] 
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It  Is  Further  Agreed  thai  after  the  photostatic 
or  other  copies  have  been  bo  deposited  i»>   th< 
torney  or  attorneys  for  the  parties  hereto,  th<  I 
of  the  above  entitled  Court  shall  seal  each  of  the 
envelopes  in  which  the  same  are  deposited;  and  thai 
the  attorney  or  attorneys  for  the  parties  bo  depo 
ing  said  photostatic  or  other  copies  shall  sign  thai 
agreement  set  forth  by  the  written  matter  contained 
on  each  of  the  envelopes  in  which  the  photostatic 
or  other  copies  are  so  deposited;  and  the  clerk  of 
the  above  entitled  Court  shall  attest  the  signing 
said  agreement  by  the  said   attorney-   by    signing 
his  name  in  the  place  provided  therefor   in  said 
written  matter. 

It  Is  Further  Agreed  that  the  envelopes  in  which 
said  photostatic  or  other  copies  arc  30  deposited 
shall  be  retained  by  the  Clerk  of  the  above  entitled 
Court  in  his  possession  until  the  time  of  trial,  when 
said  envelorjes  shall  be  produced  in  open  Court  by 
the  said  Clerk. 

10.  That  copies  of  any  maps,  reports,  records,  or 
statistics  compiled  or  published  under  authority 
the  United  States  of  America,  or  any  State  of  the 
Union,  or  of  any  Department,  Officer,  Board,  Com- 
mission or  Tribunal  of  the  United  States,  or  of  any 
of  said  States,  may  be  received  in  evidence  without 
authentication  or  certification  and  without  objection 
except  as  to  relevancy  or  materiality.  The  right  to 
object  to  the  admission  in  evidence  of  maps,  rep 
records,  or  statistics  on  the  ground  of  irrelevancy 
or  immateriality  is  expressly  reserved. 
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11.  That  the  plaintiff  has  the  right  to  condemn 
the  said  lands  for  the  purposes  named  in  the  com- 
plaint. 

12.  That  the  backwater  from  said  proposed  dam 
at  said  Kettle  Falls  would  flood  approximately  518 
different  tracts  of  privately  owned  land  in  approxi- 
mately 400  different  ownerships,  and  would  also 
flood  .some  withdrawn  or  reserved  public  land  of 
the  United  States  (including  Indian  Reservation 
land)  and  also  some  State  land. 

It  Is  Agreed  that  the  reasonable  market  value 
(for  all  purposes  other  than  reservoir  site  or  power 
site  purposes)  of  the  property  which  would  be 
flooded  by  the  proposed  dam  at  Kettle  Falls,  ex- 
clusive of  railroad  and  highway  [31]  property  is 
approximately  One  Million  Dollars  ($1,000,000.00) 
and  that  it  would  cost  approximately  Two  Million 
Dollars  ($2,000,000.00)  to  relocate  and  reconstruct 
the  railroad  and  highways  which  would  be  flooded 
by  the  said  proposed  Kettle  Falls  dam,  and  that 
there  are  two  other  power  sites  in  the  area  which 
would  be  flooded  by  said  dam. 

13.  That  the  defendants  City  Bank  Farmers 
Trust  Company  and  Ralph  E.  Morton,  Trustee,  have 
no  interest  in  the  premises  involved  in  this  action 
except  under  mortgage  or  deed  of  trust  from  The 
Washington  Water  Power  Company  and  shall  be 
bound  by  this  stipulation  to  the  same  extent  and 
in  the  same  manner  as  The  Washington  Water 
Power  Company. 
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Dated  July  2,   1941. 

LYLE  KEITH, 

B.  E.  STOUTEMYER, 

Attorneys  For  Petitioner. 

POST,  RUSSELL,  DAVIS  I 

PAINE, 
H.  E.  T.  HERMAN, 

Attorneys  for  The  Waahu 
ton  Water  Power  Company, 
the  City  Dank  Farmers 
Trust  Company,  and  Ralph 
E.  Morton,  Trustee,  De- 
fendants. 

[Endorsed]:    Filed  Aug.  19,  1941.  A.  A.  LaFram- 

boise,  Clerk.  [32] 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
petitioner  United  States  of  America  and  the  de- 
fendant Washington  Water  Power  Company  as 
follows : 

(1)  That  the  petitioner  herein  on  December  9, 
1939,  filed  its  petition  for  condemnation  of  the 
certain  premises,  easements  and  rights  therein  de- 
scribed. 

(2)  That  on  December  9,  1939,  the  petitioner 
filed  a  declaration  of  taking  vesting  title  to  the  i 
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tain  premises,  easements  and  rights  described  in 
the  .petition  in  the  United  States  of  America  and 
judgment  on  declaration  of  taking  was  entered  and 
adjudged  in  the  above-entitled  court  on  December 
9,  1939. 

(3)  That  included  in  the  lands  the  title  to  which 
was  acquired  by  the  petitioner  in  the  above-entitled 
proceedings  is  the  following  described  tract  situ- 
ated in  the  County  of  Stevens,  State  of  Washington, 
to-wit : 

Tract  No.  2 

(Hummel  Tract) 

A  tract  of  land  containing  21.27  acres,  more 
or  less,  lying  and  being  in  the  southeast  quarter 
of  the  northwest  quarter  (SE^NW1^.)  of  sec- 
tion thirteen  (13),  Township  thirty-six  (36) 
North,  Range  thirty-seven  (37)  East,  Willam- 
ette Meridian,  more  particularly  described  by 
metes  and  bounds  as  follows:  Beginning  at  a 
point  on  the  east  line  of  the  Southeast  Quarter 
of  the  Northwest  quarter  (SE^NW^)  of  said 
section  thirteen  (13),  which  point  bears  North 
86°09'57"  east  2568.16  feet  and  North  03°38'34" 
West  247.27  feet  from  the  quarter  section  cor- 
ner on  the  west  line  of  said  Section  thirteen 
(13);  running  thence  North  64°49'10"  West 
95.80  feet;  thence  North  74°52'50"  West  393.47 
feet;  thence  North  63°23'20"  West  522.80  feet; 
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thence  North  33  I  l'f><>"  Wesl  307.77  feet;th< 
North  26°06,00"  West    U3.09  feet  to  the  p 
of  intersection  with  the  north  line  of  the  Bouth 
east   quarter   of   the   northwesl    quarte 
NWVl)   of  said  section  thirteen    (13);  th< 
north  85°45'25"  East  1197.80  Peel  to  the  north- 
east  corner   of   the   southeast    quarter  of  the 
northwest  quarter  (SE1  \S\\']  , )  of  Baid  section 
thirteen     (13);    thence    south    03°38'34"     I 
1105.80  feet  along  the  east  line  of  the  BOUtl  • 
quarter  of  the  northwest  quarter  (SIP  |\W  , ) 
of  said  section  thirteen   (13)   to  the  point 
beginning. 

(4)  That  the  tract  described  in  paragraph  3 
above  on  the  date  of  the  taking  was  owned  by  the 
defendant  Lillian  C.  Hummel,  a  spinster;  thai  tin- 
estimated  fair  market  value  of  the  said  trad 
$241.35;  and  that  said  amount  was  deposited  with 
the  Clerk  of  the  above-entitled  court  by  the  peti- 
tioner as  compensation  for  the  taking  of  said 
premises.  [33] 

(5)  That  the  defendant  The  Washington  Water 
Power  Company,  a  corporation,  hereby  waives  any 
claim  to  compensation  for  such  premises  and  hereby 
stipulates  and  agrees  that  the  Judge  of  the  above- 
entitled  court  may  enter  a  judgment  in  conformity 
with  this  stipulation;  and  stipulates  that  the  1 
mated  fair  market  value  of  all  the  premu 
scribed  in  said  petition  may  be  reduced  to  th< 

of  the  $241.35  herein  stipulated  and  agreed  to  be 
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paid  to  the  said  defendant  Lillian  C.  Hummel,  a 
spinster. 

Dated  this  21  day  of  August,  1941. 
LYLE  KEITH, 

United  States  Attorney. 

B.  E.  STOUTEMYER, 

Assistant  United  States  At- 
torney. 

H.  E.  T.  HERMAN, 
POST,  RUSSELL,  DAVIS  & 
PAINE, 

Attorneys  for  The  Washing- 
ton Water  Power  Company, 
a  corporation. 

[Endorsed] :    Filed  Sep.  16,  1941.  A.  A.  LaFram- 
boise,  Clerk.  [34] 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  ON  STIPULATION 

(Hummel  Tract) 

The  above-entitled  cause  came  on  for  hearing  this 
day  pursuant  to  that  certain  stipulation  heretofore 
entered  into  between  the  petitioner  and  the  de- 
fendant Lillian  C.  Hummel,  for  the  entry  of  a  judg- 
ment herein  directing  payment  to  the  defendant 
Lillian  C.  Hummel  of  the  sum  of  $241.35  heretofore 
deposited  by  the  petitioner  with  the  clerk  of  this 
court  as  estimated  just  compensation  for  the  taking 
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of  the  trad    of   land    hereinafter  described,   and 
pursuant  to  thai  certain  stipulation  hereto* 
tered  into  between  the  petitioner  and  the  defend 
The  Washington  Water  Power  Company,  a  corpo 
ration,  waiving  any  claim  to  compensation  for 
tract;  and  it  appearing  that  said  defendant,  Lillian 
C.  Hummel,  a  spinster,  was  at  the  time  of  the  tak- 
ing of  said  tract  of  land  by  the  Government   the 
sole  and  exclusive  owner  thereof  and  that  said  de- 
fendant has  by  stipulation  agreed  to  accept  the  sum 
of  $241.35  in  full  settlement  for  the  condemnation 
and  taking  of  said  tract  of  land   hereinafter  de- 
scribed ; 

Now,  Therefore,  the  Court  having  considered  said 
stipulations  and  having  found  the  amount  of  such 
consideration  to  be  the  fair  and  reasonable  value 
of  said  tract  of  land  so  taken  and  of  all  dam,; 
[35]  sustained  by  reason  of  such  taking,  and  having 
found  that  there  are  no  persons  having  any  right 
to  compensation  except  as  set  forth  therein,  and  the 
Court  being  generally  fully  advised  in  the  prem- 
ises, it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  clerk  of 
this  court  pay  the  sum  of  $241.35  new  mi  de] 
with  the  clerk  for  the  tract  of  land  hereinafter  de- 
scribed to  the  said  Lillian  C.  Hummel,  a  spinster. 
less  unpaid  taxes,  if  any.  That  such  payment  be 
made  without  any  deduction  for  clerk's  fees,  com- 
mission or  poundage.  That  no  interest  shall  he  paid 
on  said  sum. 
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It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  consideration  hereinabove  expressed  rep- 
resents the  full  and  fair  value  of  the  tract  of  land 
below  described,  together  with  any  and  all  damages 
which  have  been  sustained  or  may  be  sustained  by 
all  persons  whatsoever  by  reason  of  the  condemna- 
tion and  taking  thereof  by  the  United  States,  and 
that  payment  of  the  moneys  hereinabove  ordered 
shall  constitute  full  settlement  of  all  claims  against 
the  United  States  of  America  and  the  final  award 
of  just  compensation  for  the  taking  of  said  tract 
of  land  situated  in  the  County  of  Stevens,  State  of 
Washington,  and  more  particularly  described  as 
follows,  to-wit: 

Tract  No.  2 

(Hummel  Tract) 

A  tract  of  land  containing  21.27  acres,  more 
or  less,  lying  and  being  in  the  southeast  quarter 
of  the  northwest  quarter  (SE^NW1^)  of  sec- 
tion thirteen  (13),  Township  thirty-six  (36) 
North,  Range  thirty-seven  (37)  East,  Willam- 
ette Meridian,  more  particularly  described  by 
metes  and  bounds  as  follows:  Beginning  at  a 
point  on  the  east  line  of  the  Southeast  Quarter 
>  of  the  Northwest  quarter  (SE%NW%)  of  said 
section  thirteen  (13),  which  point  bears  North 
86°09T)7"  east  2568.16  feet  and  North  03°38'34" 
AVest  247.27  feet  from  the  quarter  section  cor- 
ner on  the  west  line  of  said  Section  thirteen 
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(13);   running   thence    North   64   l!»'l<r    w 
95.80  feet;  thence  North  71  52'50"  V  13.47 

feet;  thence  North  63  23'20"  West  522.80 
thenceforth  33  I  L'50"  West  307.77  feet;  thi 
North  26°06'00"  Wcsi    U3.09  fed  to  thi 
of  intersection  with  the  oorth  line  of  the  south- 
east  quarter   of   the   northwesi    quarter  SE 
NW%)   of  said  section  thirteen    (13);  thence 
north  85°45'25"  East  1197.80  feel  to  the  uorth- 
east  corner  of  the  southeast  quarter  of  the  ( 
northwest  quarter  (SE^NW1/^)  of  said  section 
thirteen    (13);    thence    south    03°38'34"    I 
1105.80  feet  along-  the  east  line  of  the  south 
quarter  of  the  northwest  quarter  (SE1  [KW 
of  said  section  thirteen   (13)   to  the  poinl 
beginning. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  public  use  requires  the  condemnation  of 
said  tract  of  land,  and  that  title  to  said  tract  Lb 
vested  in  the  United  States  of  America  in  fee  sim- 
ple, free  and  clear  of  any  and  all  charges,  inter* 
claims,  taxes,  liens  and  encumbrances  of  any  kind 
or  character  whatsoever. 

It  Is  Further  Ordered,  Adjudged  and  Decn 
that,  it  appearing  that  they  have  no  intereei  in  the 
premises  herein  described,  the  unknown  heirs  of 
any  of  the  defendants  herein,  it'  deceased,  and  all 
other  persons,  firms  or  corporations,  unknown,  hav- 
ing or  claiming  to  have  any  right,  title,  estate,  lien 
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or  interest  in  or  to  said  tract  of  land,  or  any  portion 
thereof  are  hereby  dismissed  as  to  said  tract. 

1  >ated  this  24  day  of  September,  1941. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 

Presented  by: 

LYLE  KEITH, 

United  States  Attorney. 

[Endorsed] :    Filed  Sep.  24,  1941.  A.  A.  LaFram- 
boise,  Clerk.  [37] 


[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  EVIDENCE  AND 
PROCEEDINGS  [38] 

Before : 

Hon.  Lewis  W.  Schwellenbach,  J.,  and  a  Jury. 

Date: 

September  15,  1941. 

Appearances : 

For  the  Petitioner: 

Lyle  D.  Keith,  District  Attorney, 
Federal  Building, 
Spokane,  Washington. 

B.  E.  Stoutemyer,  District  Counsel, 

United  States  Bureau  of  Reclamation, 
Portland,   Oregon. 
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For  the    Defendant    The    Washington    I 
Power  Company  : 
Post,  Russell,  Davis  &  Paine,  Atton* 
Spokane  cV;  Eastern  Buildh 
Spokane,  Washington. 

H.  E.  T.  Herman,  Attorney, 
Columbia  Building, 
Spokane,  Washington. 

For  the  Defendant  Ferry  County: 

Osee  W.  Noble,  Prosecuting  Attorney, 
Republic,  Washington. 

For  the  Defendant  Stevens  County: 

F.  Leo  Grimstead,  Prosecuting  Atton 
Colville,  Washington. 

Be  It  Remembered: 

That  the  above  entitled  cause  came  on  for  trial 
and  determination  on  the  15th  day  of  September, 
1941,  at  the  hour  of  9:30  o'clock  in  the  forenoon 
of  said  day  before  the  Hon.   Lewis   W.  Schwellen- 
bach,  Judge  presiding  and  a  jury,  in  the   District 
Court  of  the  United  States  For  the   Eastern 
[39]  trict  of  Washington,   Northern    Division,  the 
petitioner,  The  United  States  of  America,  appeal- 
ing by  Lyle  D.  Keith,  District  Attorney,  Spokane, 
Washington,  and  B.  E.  Stoutemyer,  District  Coun- 
sel, United  States  Bureau  of   Reclamation,   P 
land,  Oregon;  the  Defendant  The  Washington  Wa- 
ter  Power   Company   appearing   by    its  atton 
Post,  Russell,  Davis  &   Paine  (Mr.  Alan  G.   Paine 
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being  personally  present),  and  H.  E.  T.  Herman; 
the  Defendant  Perry  County  appearing  by  its  at- 
torney Osee  W.  Noble,  Prosecuting  Attorney,  and 
the  Defendant  Stevens  County  appearing  by  its  at- 
torney F.  Leo  Grimstead,  Prosecuting  Attorney, 
and  all  parties  present  having  announced  they  were 
ready  for  trial,  the  following  proceedings  were  had : 

[40] 

The  Court :  Mr.  Keith,  will  you  explain  to  me 
the  status  with  reference  to  the  parties.  There  were 
a  large  number  of  parties  when  this  case  was  orig- 
inally started. 

Mr.  Keith :  Aside  from  those  represented  here, 
the  only  other  defendant  who  has  made  an  appear- 
ance is  Lillian  C.  Hummel,  who  is  the  owner  of  a 
tract  of  land.  I  might  say  in  regard  to  that  tract 
a  stipulation  has  been  signed  between  the  plaintiff 
and  The  Washington  Water  Power  Company,  by 
which  The  Washington  Water  Power  Company  dis- 
claims interest  in  that  tract  and  a  stipulation  as 
to  the  value  of  the  tract  between  the  defendant 
Lillian  C.  Hummel  and  the  plaintiff  has  been  en- 
tered into  and  will  be  filed.  It  was  received  only 
this  morning,  so  that  situation,  I  think,  will  be 
taken  care  of  by  judgment  entered  pursuant  to 
the  stipulation,  as  to  the  Hummel  tract.  Other  than 
the  owners  of  that  tract  and  the  parties  who  are 
represented  in  court,  no  other  appearances  have 
been  made.  J  therefore  move  that  an  Order  of 
Default  be  entered  as  against  all  remaining  defend- 
ants. 
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The  Court:    The  motion  is  granted. 

(Whereupon,  the  jurora  in  the  court    i 
were   sworn   as   to   their  qualificati 
jury  was  selected  and  Bworn  to  try  thi 

(Whereupon,  counsel  approached  the  Bench 
for  a  brief  conference.) 

The  Court:  Now  gentlemen,  there  is  this  matter 
of  the  counties,  as  you  just  explained,  thai  il 
satisfactory  to  all  counsel  to  Lei  the  testimony  be 
submitted  by  the  counties  first.  The  question  I  have 
in  mind  is  this:  Were  it  not  \'<>v  thai  fact,  1  would 
proceed  to  read  the  stipulation  to  the  jury  [41] 
which  has  been  entered  into  as  between  the  govern- 
ment and  The  Washington  Water  Power  Company 
and  the  other  defendants.  The  purpose  of  having 
the  counties  testify  tirst  is  that  the  county  officials 
may  20  back  home  and  attend  to  their  official  busi- 
ness,  and  I  am  wondering  whether  it  would  not  be 
just  as  satisfactory  to  let  them  go  on  first  and 
them  out  and  then  you  may  make  your  opening 
statement  and  I  will  read  the  stipulation  and 
on  with  the  case. 

Mr.  Keith:     The  government  will  stipulate  that 
that  is  agreeable  with  us. 

Mr.  Paine :    Yes,  that  is  agreeable.  [42] 
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W.  R.  HALL, 

being  first  duly  sworn,  was  examined  and  testified 
as  a  witness  on  behalf  of  Ferry  County  as  follows: 

Direct  Examination 
By  the  Court: 

Q.     Your  name  is  W.  R.  Hall?  A.     Yes. 

Q.     Where  do  you  live,  Mr.  Hall? 

A.     Republic. 

Q.     And  you  are  an  official  of  what  county? 

A.     Ferry  County  Assessor. 

Mr.  Noble:  Q.  Were  you  Ferry  County  As- 
sessor on  the  first  day  of  January,  1939? 

A.     Yes,  sir. 

Q.  At  that  time  did  you  fix  values  as  assessor 
for  tax  purposes  on  certain  lands  in  Section  11, 
Township  36,  Range  37,  EWM.1 

A.     Yes,  sir. 

Mr.  Keith :  Just  a  moment.  I  object  to  that  ques- 
tion on  the  ground  that  unless  he  is  testifying  as 
to  some  positive  physical  act  on  his  part  that  the 
question  asked  would  call  for  a  conclusion  on  the 
part  of  the  witness. 

The  Court:     Objection  overruled. 

Mr.  Noble:  Q.  You  did  this  work  yourself,  Mr. 
Hall?  A.     Yes. 

Q.  And  at  the  time  you  did  this  did  you  prepare 
any  sheets  or  record  at  that  time? 

A.     Yes,  our  detail  sheets. 

Q.     Do  you  know  those  valuations  at  this  time? 

[43] 
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A.     Yes. 

Q.     Do  they  show  on  your  detail  shei 

A.     Yes. 

Q.    And  those  were  the  sheets  that  you  ma 

A.     Yes,  sir. 

Q.    Will  you  state  whal   those  valuations  m 
Mr.  Hall. 

Mr.  Keith:    As  to  what  property,  pleas 

Mr.  Noble:    The  land  in  controversy  in  thii 
I  can  get  the  complaint  and  read  it,  if  you  wish. 
I  will  withdraw  that  question   Cor  the  time  being. 

(Q)     Mr.   Hall,   at  the  time  you  d   thai 

land  was  there  more  than  one  sub-division  of  that 
particular  section  assessed  in  a  body  [ 

A.     I  assessed  it  as  Lots  1,  2  and  6. 

Q.  This  land  was  in  Section  11,  Township  36 
North,  Range  37,  EWM,  What  description  nave 
you  on  your  detail  sheets  ? 

A.  I  have  Lots  1,  2  and  6,  Section  11.  Township 
36  North,  Range  37,  EWM,  containing  134.8  acres. 

Q.     And  what  was  the  amount  of  the  a 

at  that  time? 

A.     Twenty-five  thousand  dollars. 

Q.  Have  you  got  a  certified  copy  of  your  detail 
sheets  there? 

A.     Yes,  sir  (sheets  produced). 

Mr.  Noble:      (Addressing  the  clerk)     Will  you 
mark     that,     please.     (Exhibit     marked 
Comity's  Exhibit  1  for  identification.) 
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Mr.  Noble:  At  this  time  I  offer  this  certified 
copy  in  evidence. 

Mr.  Keith :  May  it  please  the  Court,  for  the  time 
being  I  want  to  object  to  the  introduction  of  the 
exhibit  on  the  ground  that  it  is  not  established  by 
this  identification,  by  [44]  the  testimony  of  the 
witness,  that  the  assessment  which  this  purports  to 
cover  is  upon  the  lands  which  are  the  subject  of 
this  litigation. 

The  Court:  He  has  testified  it  is  the  assessment 
of  Lots  1,  2  and  6,  Section  11,  Township  36  North, 
Range  37,  East  of  the  Willamette  Meridian,  Ferry 
County. 

Mr.  Noble:  If  Your  Honor  please,  this  was  the 
assessment  of  all  of  the  land.  At  that  time  the  tak- 
ing hadn't  taken  place  and  it  was  all  assessed  in 
one  body  and  the  next  exhibit  will  show  the  par- 
ticular tract  eliminated  that  was  taken,  but  the 
lien  attached  before  there  was  any  taking  or  before 
there  was  any  claim  filed  or  any  petition  filed  in 
this  action,  and  that  is  the  particular  lien  that  is 
in  controversy  for  taxes  at  that  time. 

The  Court:  I  don't  see  how,  when  you  have  a 
tract  of  land  that  has  been  assessed  as  a  whole  and 
the  question  of  the  time  of  the  attachment  of  the 
lien  is  made,  how  they  could  prove  their  case  in 
any  other  way  than  by  putting  in,  as  they  are 
trying  to  do,  first,  the  full  assessment  and  then 
segregate  later,  but  the  segregation  came  after  the 
declaration   of  taking,   as  I   understood  it.   Conse- 
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quently,  in  order  to  get  it  back  to  the  time  th 
important,  I  think  they   will   have  to  pal    b 
whole  assessment. 

Mr.  Keith:    If  there  will  be  i  on  later 

I  will  withdraw  the  objection. 
The  Court:    The  exhibit  is  admitted. 
Whereupon,    a    Fein     County 
Sheet,  marked  for  identification  Perry  Count 
Exhibit  1,  was  received  and  admitted   m 
dence  and  is  hereto  attached  and  made  a  part 
hereof.  [45] 

Mr.  Noble:  Q.  Mr.  Hall,  subsequent  to  January 
1,  1939,  you  received  a  copy  of  a  declaration  of 
taking  and  a  complaint  entitled  United  States  re. 
The  Washington  Water  Power  Company  and  oil 
wherein  this  same  property,  the  title  to  this  prop- 
erty was  affected? 

A.     Yes,  that  was  filed  in  the  auditor's  office. 

Q.     And  subsequent  to  the  declaration  of  taking, 
did  you  receive  any  plats  from  the  Department 
Reclamation  or  other  source  or  any  record  showing 
the  amount  that  was  taken? 

A.     Yes,  I  received  the  maps  from  the  Bureau  of 
Reclamation. 

Q.     And  using  that  map  did  you  make  any  » 
gation   of   this   particular  property   subsequent 
that  time?  A.     Yes. 

Q.     And  as  a  result  of  that  did  you  prepare  for 
the  following  year  a  detail  sheet  I  A.     5 
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Q.  Have  you  that  detail  sheet  with  you  showing 
the  inclusion  of  this  particular  property? 

A.    Yes. 

Q.     And  is  it  properly  certified?  A.     Yes. 

Q.  And  what  valuation  did  you  fix  on  the  prop- 
erty remaining?  A.     Four  hundred  dollars. 

Mr.  Noble:  I  will  ask  to  have  this  marked  De- 
fendant's Ferry  County  Exhibit  No.  2.  (Q)  Mr. 
Hall,  how  did  you  reach  your  basis  of  assessment 
that  year  I 

A.  On  this  one  over  here  (witness  referring  to 
Exhibit  2)? 

Q.     Yes.  [46] 

A.  As  Just  the  ordinary  grazing'  land  with  scat- 
tering timber. 

Q.  This  detail  sheet,  shows  the  amount  still  re- 
tained by  The  Washington  Water  Power  Company? 

A.     Yes,  ninety  and  some-odd  acres. 

Q.  And  in  1940,  January  1,  1940,  no  detail 
sheet  was  made  up  on  the  other  tract  ? 

A.     No.  That  was  after. 

Q.     That  was  subsequent  to  the  taking? 

Mr.  Noble:  I  ask  to  have  this  introduced  as  De- 
fendant Ferry  County's  Exhibit  No.  2. 

The   Court :     Any  objection  ? 

Mr.  Keith:     No  objection. 

The   Court:     It  may  be  admitted. 

Whereupon,     a     Detail     Assessment     Sheet 
marked  for  identification  Ferry  County's  Ex- 
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hibit  No.  2,  was  received  and  admitted  in 
dence  and  is  hereto  attached  and  made  a 

hereof. 

Mr.  Noble:    That  is  all.  You  may  c  camine. 

Cross  Examination 

By  Mr.  Stoutemyer: 

Q.  Mr.  Hall,  in  your  assessment  of'  this  Ian. I 
did  you  take  into  consideration  an  assumed   value 

for  power  site  purposes  ? 

A.     In   the   first   one,   yes,   sir. 

Q.     And  if  it  did  not  have  any  such   vali it- 
power  site  purposes  would  your  assessment   have 
been  anywhere  near  as  high  as 

Mr.  Noble:  If  Your  Honor  please,  I  object  at 
this  time  to  the  question  for  the  simple  reason  that 
after  the  time  for  [47]  equalization  has  gone  by 
the  assessments  are  fixed  and  there  was  no  appeal 
from  that,  assessment  and  there  was  no  action 
brought   here   for  the  reduction   of  the  tax 

The  Court:     I  will  hear  from  you.  Mi-.   Stoul 
myer. 

Mr.    Stoutemyer:     We   are  not   questioning   the 
amount    of   taxes    but   to  letting   the    question 
assessed  valuation  go  to  the  jury  when  that  i 
valuation  was  for  an  assumed  value  which  does  not 
exist. 

The  Court:     Well,  isn't  this  the  situation: 
haven't,  any  right  to  attack  the  assessment  in  t! 
proceedings.  Futhermore,  won't  I  be  compelled  when 
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I  get  all  through  to  hold  that  the  assessed  value  is 
not  a  measure  by  which  the  amount  of  compensation 
is  to  be  determined  and  consequently  you  can't 
he  harmed  by  it..  It  is  one  of  these  instances  where 
testimony  is  necessarily  incidental  only  for  the 
county  to  prove  the  amount  of  their  assessments. 

Mr.  Stoutemyer:  With  that  understanding,  that 
the  jury  will  he  instructed  that  the  assessed  valua- 
tion has  nothing  to  do  with  the  verdict  that  they 
should  render  in  this  case,  I  would  withdraw  the 
objection. 

The   Court:     I   am  not  going  into   any — — 

Mr.  Herman:  Your  Honor,  I  am  not  sure  that 
Mr.  Stoutemyer  understood  Your  Honor's  state- 
ment. I  am  not  sure  that  that  would  be  the  proper 
instruction  to  give,  that  the  assessed  valuation 
would  have  nothing  to  do  with  the  value  to  be 
placed  in  this  csae. 

The  Court:  Well,  it  is  my  understanding  that 
it  is  customary  to  instruct  juries  in  condemnation 
cases  that  the  assessed  value  is  not  to  be  considered 
as  any  measure.  It  is  my  present  understanding  of 
the  law  that  if  Mr.  Hall  was  [48]  called  as  a  wit- 
ness to  prove  the  value  of  it  in  your  case  that  I 
would  sustain  the  objection  to  the  testimony.  How- 
ever, if  you  don't  agree  with  that  theory,  maybe 
Mr.  Stoutemyer  better  be  permitted  to  go  ahead 
with  the  understanding  that,  he  is  trying  now  a 
question  between  the  government  and  The  Washing- 
ton Water  Power  Company  and  not  a  question  be- 
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tween  the  governmenl  and   Ferry  <  !oun1 

he  can't,  raise  that   issue  against  ili<-  coui 

Mr.  Herman:     Probably,  as   far  as  this 
concerned,  it  is  probably  primarily  a  question 
tween  the  governmenl  and  the  county,  and  that  be 

so  we  will  not  at  this  time  make  any  objection 
the  conditions  under  which  it    is  admitted. 

The   Court:      1    will   sustain    the   objection.    Any 
further  questions,  Mr.  Stoutemyer? 

Mr.  Stoutemyer:     No  further. 

Witness  Excused 


L.  J.  O'CONNELL, 

called  and  sworn  as  a  witness  on  behalf  <>f  the  I  N 
fendant  Ferry  County,  testified  as  follows: 

Direct  Examination 

The  Court:     Q.     Your  name  is  L.  J.  O'Connell  .' 

A.     Yes,  sir. 

Q.     Where   do  you   live,    Mr.   O'ConnelM 

A.     Republic. 

Q.     And  what  is  your  business? 

A.     County  Treasurer,  Ferry  County. 

Mr.  Noble:  Q.  How  Long  have  you  been  County 
Treasurer,  Mr.  O'Connell? 

A.     Since  about  the  15th  of  January,  L939.  [ 

Q.  Mr.  O'Connell,  it  is  one  of  your  duties  to 
collect  taxes?  A.     Yes,  sir. 
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Q.  Mr,  O'Connell,  are  you  familiar  with  the 
land  in  controversy  here,  being  land  in  Lots  1,  2,  3 
and  6,  I  believe,  in  Section  11,  Township  36,  Range 
37  ?  Am  I  correct  in  that,  known  as  The  Washington 
Water  Power  Company  land? 

A.  Yes.  I  think  it  is  Lots  1,  2  and  6.  You  had 
an  extra  one  in  there. 

Q.     Have  you  any  record  of  the  taxes  paid  there? 

A.     Yes,  sir. 

Q.  For  the  year  1939,  being  what  is  known  as 
the  1940  tax?  A.     Yes,  sir. 

Q.  How  were  those  rolls  certified  to  you  for  the 
year  1940,  the  1940  tax,  being  the  assessment  for 
1939? 

A.  Well,  they  were  assessed  against  The  Wash- 
ington Water  Power  Company  in  the  total  amount 
of  134.8  acres  of  unimproved  land  valued  at  $25,000 
and  located  in  School  District  9,  Road  District  2, 
with  a  total  tax  of  $1,050  and  a  fire  patrol  tax, 
$4.38,  total  tax,  $1,054.38. 

Q.  Were  those  taxes  or  any  part  of  them  ever 
paid,  Mr.  O'Connell? 

A.  They  were  paid — Part  of  them  were  paid  in 
1941,  this  year,  1941. 

Q.  And  what  part  of  that  tax  was  paid,  Mr. 
O'Connell.'' 

A.  The  taxes  were  paid  by  The  Washington 
Water  Power  Company  on  part  of  Lots  1,  2  and 
6,  being  90.57  acres,  a  total  tax  of  $13.60  and  the 
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fire  patn.l  i;,x  of  $4.38,  leaving  a  balance  due  and 

unpaid  Ferry  Countj . 

Q.     In  what  sum  l  [50] 

A.    Something  over  a  thousand  dollars,  I  beli( 

Q.    Do  your  figures  show   there   the  amoui 
1033,  or  whatever  it  is  \  A.     It  doesn'1  Bho 

The  Court:     Doesn't  it  show  the  total  I 

Mr.  Noble:  Q.  What  was  the  total  ta\  assessed 
for  that  particular  year? 

A.     For  1040  or   '41  >. 

Q.     The  1940  tax. 

A.  One  thousand  fifty  dollars  and  the  fire  pa- 
trol tax  of  $4.38. 

Q.     And  what  part  of  that  was  paid  I 

A.  Thirteen  dollars  and  sixty  cents  and  the  fire 
tax,  $4.38. 

Q.     Leaving  a  balance  of  approximately  what 
$1033  f  A.    About  that,  yes. 

Q.  Have  you  a  certified  copy  of  your  assessment 
sheet  for  the  years  1939  or  '40,  or  your  tax  rolls 
for  '40  and  '41?  A.     Yes,  sir. 

Q.     Will  you  give  me  the  1939.  (D01 

Mr.  Noble:  (Counsel  addressing  clerk)  Will 
you  mark  this  for  identification.  (Exhibit  marked 
Defendant  Ferry  County's  Exhibit  3  £01  identi- 
fication.) 

The  Court:     One  thousand  forty-six  dollars  and 

forty  cents  ?  Is  that  right  ? 
Mr.  Keith:     That  is  what  I  figure. 
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Mr.  Noble:  Q.  This  is  a  copy  of  your  1941 
tax  roll?  A.     Yes,  sir. 

Mr.  Noble:  At  this  time  we  offer  this  in  evi- 
dence, Your  Honor,  that  is,  Defendant's  Exhibit 
3,  Defendant  Ferry  County's  [51]  Exhibit,  showing 
the  tax  roll  for  the  year  1939,  for  the  1910  tax 
assessed  in  1939. 

The  Court:     Any  objection? 
Mr.    Keith:     No. 
The  Court:     It  will  be  admitted. 

Whereupon,  a  Tax  Roll,  marked  for  identi- 
fication Defendant  Ferry  County's  Exhibit  No. 
3,  was  received  and  admitted  in  evidence  and 
is  hereto  attached  and  made  a  part  hereof. 

Mr.  Noble:  At  this  time  we  offer  in  evidence 
Ferry  County's  Exhibit  No.  4,  showing  the  appor- 
tionment of  taxes  and  so  forth  and  the  amount 
paid. 

Mr.  Keith:     No  objection. 

The  Court:     It  will  be  admitted. 

Whereupon,  the  exhibit  showing  the  taxes 
paid,  marked  Defendant  Ferry  County's  Ex- 
hibit No.  4,  was  received  and  admitted  in  evi- 
dence and  is  hereto  attached  and  made  a  part 
hereof. 

Mr.  Noble:  At  the  time  those  taxes  were  paid, 
did  you  issue  a  receipt  for  them  1  A.     Yes,  sir. 

Q.  At  that  particular  time  of  year  the  1939 
taxes  had  become  delinquent  taxes? 
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A.     Yes,  sir. 

Q.    Have  you  a  certified  copy  of  that    reeeipi 

there,  Mr.  O'Connell  i  A.     Fes  sir. 

Q.    Showing  the  amounl  paid  by  The  Washn 
ton  Water  Power  Company?  A.     STes,  sir.  I      | 

Q.     What  amoimt  does  it  show  they  paid  ;it  the 
time  they  paid  it,  including  interest  I 

A.     They  paid  a  tax  of  *lb'.8(),  $4.38  fire  patrol, 
and  $1.34  interest,  a  total  of  $22.52. 

Q.     And  what  date  was  that  paid  i 

A.     April  21,  1941. 

Mr.  Noble:     (Counsel  addressing  clerk)     I  wish 
you  would  mark  that. 

(Certified  copy  of  tax  receipt   was  marked 
Defendant  Ferry  County's  Exhibit  5.) 

Mr.   Noble:     Q.     No  payment   other  than   tl 
you  have   receipted   have   been   paid   on   the   taxes 
assessed  in  1939,  other  than  those  shown  by  t! 
receipts?  A.     No,  sir. 

Mr.  Noble :     That  is  all. 
The  Court:     Any  objection? 
Mr.  Keith:     No. 
The  Court:     Exhibit  No.  -r>  is  admitted. 

Whereupon,  the  Certified   Copy  of  Tax    R< 
ceipt,  marked  Defendant   Ferry   County's    Ex- 
hibit 5,  was  received  and  admitted  in  evidence 
and  is  hereto  attached  and  made  a  part  hereof. 

Mr.  Paine:     May  I  ask  a  question  1     (Q.      Aa  I 

understand  you,   Mr.   O'Connell.   the   total   tax   on 
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this    property  before  any  filing  of  declaration  of 
taking   by   the  government,   which  was  the   entire 
uplands  of  Lots  1,  2  and  6,  was  $1050? 

A.     Yes,  sir. 

Q.  Then  after  the  filing  of  the  condemnation 
proceedings  and  the  acquisition  of  title  by  the 
government,  there  was  a  segregation  made  in  the 
tax  on  the  two  parcels  of  land?  Is  [53]  that  right? 

A.     Yes,  sir. 

Q.  And  the  tax  remaining  on  the  portion  of 
the  land  not  taken  by  the  government  was  $13.60? 
Is  that  right?  A.     Yes,  sir. 

Q.     Plus  the  fire  tax? 

A.  Yes,  $16.00  and  whatever  it  is  there  on  the 
receipt. 

Q.  And  that  subsequently  was  paid  by  The 
Washington  Water  Power  Company? 

A.     Yes,  sir. 

Q.  And  what  you  are  talking  about,  this  figure 
of  $1036.40,  was  the  segregated  part  of  the  tax 
levied  against  the  property  which  has  been  sub- 
merged and  taken  by  the  government? 

A.     Yes,  sir. 

The  Court:  Any  questions,  Mr.  Keith  or  Mr. 
Stoutemyer  ? 

Mr.   Stoutemyer:     No  questions. 

Mr.  Noble:  That  is  all.  That  is  Ferry  County's 
case,  Your  Honor.  [54] 
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CHESTER   A.    II  l  u.s. 
called  and  sworn  as  a  witness  on  behalf  of  the  I  >• 
fendant  Stevens  County,  testified  ae   folio* 

Direct   Examination 
The  Court:    Q.    Your  name,  please. 

A.     Chester  A.  Hills. 

Q.     Where  do  you  live? 

A.     I  live  at  Colville. 

Q.     What  is  your  official  position,   pic 

A.     Stevens  County  Assessor. 

Mr.  Grinstead:  Q.  How  long  have  you  been 
Assessor  of  Stevens  County  I 

A.     Nearly  seven  years. 

Q.  How  long  have  you  been  connected  with  the 
Assessor's  office?  A.     Since  1924. 

Q.  As  such  Assessor  you  are  charged  with  mak- 
ing assessments  on  real  and  personal  property  of 
Stevens  County?  A.    Yes,  sir. 

Q.     You  did  that  in  1939?  A.     Fes,  sir. 

Q.     You   are   acquainted  with  the   land   in   s. 
tions  11,  12,  13  and  14,  Township  36  North,  Range 
37,    EWM,    owned    by    The    Washington    Water 
Power  Company  (  A.     Yes.  1  am. 

Q.  You  made  the  assessment  on  those  lands  in 
1939?  A.     I  did,  yes. 

Q.     And  extended  the  tax  rolls  \  [55] 
A.     Yes,  sir. 
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Q.  After  December  9,  1939,  was  there  a  segre- 
gation o\'  the  uplands  and  the  taxes  assessed  upon 
those  lands?  A.     Yes,  sir. 

Q.     Why  was  that  made,  Mr.  Hills? 

A.  This  certificate  of  taking  was  filed  with  the 
auditor  and  then  they  requested  a  segregation  of 
the  uplands. 

Q.  On  what  basis  did  you  make  that  segrega- 
tion? 

A.  On  the  map  furnished  by  the  Bureau  of  Rec- 
lamation. 

Q.  And  that  segregation  included  in  one  part 
the  land  that  was  taken  in  this  order  of  condemna- 
tion within  the  basin  of  the  Columbia  dam  project? 

A.     Yes. 

Q.  And  on  the  other  the  lands  outside  of  that 
that  were  still  retained  by  The  Washington  Water 
Power  Company?  A.     Yes. 

Q.  Have  you  made  a  copy  from  the  tax  rolls 
showing  the  description  of  the  land,  the  amount 
segregated  as  to  valuation  and  taxes,  respectively, 
between  The  Washington  Water  Power  Company 
and  the  part  taken  in  this  order  of  appropriation? 

A.     Yes. 

Q.     You  may  state  what  that  is,  Mr.  Hills. 

A.  This  segregated  the  value  between  the  land 
taken  by  the  Reclamation  Bureau  and  what  re- 
mained to  The  Washington  Water  Power  Company. 

Q.  That  is  taken  from  the  tax  rolls  of  Stevens 
County,  is  it?  A.     Yes. 
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Q.     And  it  is  certified  to  by  you  as  Com 
sessor  [56]  A.     Yes,  sir. 

Mr.  Stoutemyer:  We  have  no  objection  to  the 
showing  as  to  the  amounl  of  taxes.  That,  we  think, 
is  the  only   part  of  this  exhibil    thai    i  rial 

and  wc  do  object  to  the  showing  of  a  valuation  for 
the  reason  that  it  includes  elements  which  are  not 
proper  for  consideration  and  because  the  as* 
ment  is  not  proper  evidence  at  all  as  to  its  valuation. 
The  Court:  On  the  same  basis  as  I  overruled 
the  objection  on  the  matter  of  the  defendanl  re] 
sented  by  Mr.  Noble,  I  will  overrule  your  objection 
and  it  may  be  admitted. 

Mr.  Grinstead:     We  offer  Steven-  County' 
hibit  No.  1. 

The  Court:     Admitted. 

Whereupon,   a    segregation   of   the   asset 
values    of   land   assessed   to    The    Washington 
"Water  Power  Company,  marked  for  identifica- 
tion Stevens  County's  Exhibil    No.   1.  was  re- 
ceived and  admitted  in  evidence  and  is  bei 
attached  and  made  a  part  hereof. 

Cross  Examination 

By  Mr.  Stoutemyer: 

Q.  Is  your  estimate  of  the  valuation  on  this  land 
made  on  the  supposition  that  the  land  was  valnabl. 
for  dam  site  or  power  site  purposesl 

A.     Yes,  on  the  portion  there  that  was  taken  by 
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the  Reclamation.  Of  course,  in  the  first  assessment 

it  was  all  included  together. 

Q.  But  that  first  assessment  was  valued  on  the 
supposition  that  it  had  value  for  dam  site  and  power 
site  purposes  ?  A.     Yes. 

Q.  And  if  it  did  not  have  such  value  your  assess- 
ment would  have  been  very  much  lower,  would  it 
not  I  [57]  A.     Yes. 

Mr.  Stoutemyer:     That  is  all. 

Mr.  Paine:  Q.  You  made  the  assessment  your- 
self? 

A.     Well,  in  some  instances  I  tell  the  deputies. 

Q.     Yes,  but  mider  control  of  your  office? 

A.     Yes. 

Q.  And  these  figures  are  on  the  basis  as  re- 
quired by  law,  fifty  per  cent  of  the  real  value, 
are  they  not  ?  A.     Supposed  to  be. 

Q.  And  under  the  law7  you  are  sworn  to  assess 
the  property  at  a  figure  that  in  your  judgment 
represented  its  real  and  true  value — fifty  per  cent 
of  its  real  and  true  value,  weren't  you? 

A.     Yes,  sir. 

Q.     You  attempted  to  do  that?  A.     Yes,  sir. 

Q.  You  have  been  familiar  wTith  that  land  up 
there  for  a  great  many  years,  haven't  you? 

A.     Yes,  sir. 

Q.  It  has  been  assessed  on  the  basis  of  having 
a  market  value  for  power  site  purposes  during  all 
of  that  time,  hasn't  it?  A.     Yes. 

Mr.  Paine:     That  is  all. 

Mr.  Grinstead:     That  is  all,  Mr.  Hills.  [58] 
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MIRIAM   MILLER, 
being  first  duly  sworn  was  called  ae  a  writ 
behalf  of  the  Defendanl  Stevene  Countj  and  fa 

tied  as  follows: 

Direct  Examination 

The  Court:    Q.    Your  name  is  Miriam   Miller.' 

A.     Yes,  sir. 

Q.     Is  it  Miss  Miller  or  Mrs.   Miller? 

A.     Miss  Miller. 

Q.    And  where  do  you  live  '.  A.    Colville. 

Q.     And  your  occupation  I 

A.    My  occupation  is  deputy  treasurer. 

Mr.   Grinstead:     Q.     How   long   have   you   been 
connected  with  the  treasurer's  office  \ 

A.     I   have   been   connected    in    Stevens    County 
since  the  13th  of  May,  1935. 

Q.     I   believe   before   that   time   you   were   with 
the  treasurer's  office  somewhere  else? 

A.     Yes,  I  was,  in  Okanogan  County. 

Q.     You  are  familiar  with  the  tax  rolls  of  Stev< 
County?  A.     Yes,  sir. 

Q.     And  with  the  rolls  covering  Sections  11.   12, 
13  and  14,  Township  36  North,  Ran.  KWM.. 

formerly  owned  by  The  Washington  Water  Power 
Company?  A.     Yes,  sir. 

Q.     I   believe  you   prepared   a    statement    7ou 
know  about  a  segregation  of  uplands  and  tai 
was  made  upon  that  land  after  the  9th  day  of  De- 
cember, 1939?  A.     Yes,  sir.  [~>9] 
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Q.  And  I  believe  3^011  have  made  a  statement  of 
those  aggregations  and  values  as  to  taxes? 

A.     As  to  taxes,  yes,  sir. 

Q.     You  may  state  what  that  shows,  Miss  Miller. 

A.  This  is  a  copy  of  the  1940  taxes  that  were 
due  and  delinquent  and  unpaid  at  this  time  against 
land  owned  by  The  Washington  Water  PowTer  Com- 
pany in  Sections  11,  12,  13  and  14,  Township  36 
North,  Range  37,  together  with  the  interest  figured 
up  to  date  and  the  outstanding  fire  patrol  tax,  and 
it  also  shows  the  amount  paid  by  The  Washington 
Water  Power  Company  on  property  in  the  same 
section,  property  in  the  same  section  that  they  re- 
tained and  on  which  they  paid  the  taxes. 

Q.  The  first  item  of  delinquent  taxes  is  the  lands 
that  were  segregated  as  coming  within  this  order  of 
condemnation?  A.     Yes,  sir. 

Q.  And  the  latter  amounts  cover  the  land  that 
The  Washington  Water  Power  Company  retained 
and  on  which  they  paid  the  taxes? 

A.     Yes,  sir. 

O.  You  certify  these  as  Deputy  County  Treas- 
urer as  being  a  true  and  correct  copy  of  the  rolls? 

A.     Yes,  sir. 

'Hie  Court:     Any  objection? 

Mr.  Keith:     No  objection. 

The  Court:  Mr.  Grinstead,  will  you  tell  me  how 
much  the  tax  on  the  portion  that  comes  under  the 
Reclamation  is? 

Mr.  Grinstead:     As  shown  by  this  statement? 
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The  Court:     Yes. 

Mr.  Grinstead:    The  delinquent  tax        F1949.14, 
There  [60]  is  $1.62  forest  patrol,  and  as  Misc  Miller 
lias  stated,  the  interest   computed  up  until  to 
is  $20,3.18,  making  a  total  of  $2,153.94. 

Mr.  Paine:     That  is  all. 


Mr.  Grinstead:     At  this  time  I  wish  i«.  thank  the 
Court  and  counsel  here  for  extending  us  th< 
tesy  or  permitting  us  to  put  on  our  testimony  at 
this  time  and  permitting  us  to  get  away. 

The  Court:     Now,  when  are  you  going  i"  argue 
the  legal  questions  involved  in  your  aspecl  of  it  I 
(Brief  discussion  on  this  point  omitted  | 
Mr.  Noble:     Very  well,  we  can  he  here  tomorrow 
morning  or  any  time  suitable  to  the  rest  of  them. 
(Further  discussion  on  same  point  omitted) 
The  Court:     Well,  come  back  in  the  morning  and 
argue  this  thing  out  and  we  may  as  well  gel  it  "in 
of  the  way. 

(Whereupon,  the  jury  was  excused  until 
10:00  A.  M.  on  September  16,  1941,  and  tin- 
case  was  adjourned  until  <»::>0  A.  M.  on  S 
tember  16,  1941,  when  the  tax  question  was  ar- 
gued by  counsel,  at  the  conclusion  of  which  the 
following  comment   was  made  by   the   Court 

The  Court:     Mr.  Noble  and  Mr.  Grinstead,  if  in 
going  into  this  matter  I  believe  that  you  should  1 
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opportunity  for  further  argument,  I  will  notify  you. 
I  am  not  agreeing  that  under  all  circumstances  that 
if  I  should  find  the  counties  were  not  entitled  to 
recover  1  will  notify  you,  but  if  any  matters  should 
come  up  in  this  case — if  after  reading  again  the 
cases  that  Mr.  Noble  cited,  I  believe  you  would  care 
to  have  further  notice  to  argue  I  will  notify  you. 

Mr.  Noble :     Very  well,  Your  Honor. 

The  Court:  We  will  %e\  the  matter  out  of  the 
way  at  the  present  time.  [61] 

(Whereupon,   the  jury  was  brought   in  and 
the  following  proceedings  were  had:) 

The  Court :  Gentlemen  of  the  jury,  those  of  you 
who  served  last  week  in  the  case  of  Berry  vs.  The 
Great  Northern  Railway  Company  will  remember 
that  I  explained  the  use  in  the  new  rules  of  Federal 
procedure  for  pre-trial  procedure.  For  the  benefit 
of  those  who  didn't  serve  on  that  case  I  will  go 
into  the  matter  again.  In  1938,  as  a  result  of  a  con- 
siderable expenditure  of  time  and  effort  by  a  com- 
mittee appointed  by  the  Supreme  Court  of  the 
United  States,  there  was  presented  to  the  Congress 
a  new  set  of  rules  for  Federal  procedure  and  those 
rules  became  effective  at  the  adjournment  of  Con- 
gress of  that  year.  The  purpose  of  the  adoption 
of  the  rules  was  the  expediting  of  business  in  Fed- 
eral court.  Among  the  rules  was  Rule  16,  which 
gave  to  the  Court  the  power  to  call  in  all  of  the 
counsel  and  the  parties  in  various  cases  and  to  re- 
quire of  them  to  discuss  all  the  issues  in  the  case, 
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the  purpose  being  to  shorten  the  time  of  trial, 
eliminate    from    trial    all    argumi 
which  are  really  nol   in  controversy,  and  to 
the  jury  and  the  Courl  to  decide  thi 
upon  those  issues  which  were  in  controvi 
those  rules  are  nol  applicable  in  cj    • 
condemnation  eases.    Several   months  I      deed 

counsel  in  this  ease  to  come  in  and  disc 
them  the  possibility  of  stipulating,  and  even  thougb 
this  was  a  condemnation  ease  that  they  try  t< 
out  a  pre-trial  arrangemenl  among  them,  and  coun- 
sel  on  both  sides  were  very  cooperati  e  and  . 
result  a  stipulation  has  been  worked  out  and  signed 
by  the  parties  which   I  think  unquesti<  nably  wil! 
shorten   this  trial  by  at  least   two   v  uid  the 

[62]  first  thing-  I  want  to  do  in  the  case  i- 
you  this  stipulation.    This  stipulation  i-  ;i  part 
the  file  and  if  from  time  to  time  during  tin-  con 
of  the  trial  you  should,  as  individuals,  want  m 
re-read  portions  of  this  stipulation,  don't   Invi- 
to express  that  desire.    It  is  Ion--  and  you  can'1  be 
expected  to  carry  all   of  it  in  your  mindf 
times  during'  the  trial. 

(Stipulation   dated   July   2,   1041    which   ap- 
pears at  page  43  of  this  record  on  appeal  i 
to  the  jury) 

The   Court:     Dated  July  2,   1941    and   sign 
all  the  attorneys. 

Mr.  Stoutemyer:   I  suggest  ;it  this  time  that  tl, 
is  also  another  stipulation  on  tile  in  which  the 
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ties  have  agreed  to  the  value  of  the  Hummel  tract. 

Mr.  Keith :     That  has  not  been  filed  yet. 

The  Court:  Mr.  Keith  said  yesterday  it  just  got 
back  into  his  office  yesterday. 

Mr.  Keith :  Yes,  it  did.  It  may  be  filed  at  the 
present  time.  However,  I  think  there  are  two  stipu- 
lations, (me  between  The  Washington  Water  Power 
Company  and  the  plaintiff  and  one  between  Lillian 
C.  Hummel  and  the  plaintiff. 

The  Court:  This  one  between  the  plaintiff  and 
The  Washington  Water  Power  Company  reads  as 
follows: 

(Stipulation  dated  August  21,  1941  which 
appears  at  page  55  of  this  record  on  appeal 
read  to  the  jury) 

The  Court:  Dated  August  21,  1941  and  signed 
by  all  of  the  attorneys.  Isn't  that  sufficient,  so  far 
as  reading  to  the  jury  is  concerned?  The  other 
stipulation  is  between  Mrs.  Hummel  and  the  Gov- 
ernment and  is  to  the  effect  merely — In  addition 
to  the  stipulation  signed  by  The  Washington  Water 

Power  Company 

Mr.  Keith  :  Merely  an  agreement  by  her  that  the 
value  deposited  is  the  true  value. 

The  Court:     I  won't  read  that  one.  [63] 

(The  Court  omitted  reading  the  following 
stipulation :) 

"It  is  hereby  stipulated  and  agreed  by  and 
between  petitioner.  United  States  of  America, 
and  the  defendant  Lillian  C.  Hummel  as  fol- 
lows : 
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W     Thai  the  petitioner  herein  on  Deo 
9>  l939  fil<'<'   its  petition  for  condemnal 
the    certain    premises,    easement*    and 
therein  described. 

(2)  Thai    on    December  9,    L939,  the   r> 
tioner  filed  a  declaration  of  takin  tig  Htle 
to  the  certain   premises,  easementa  and 
described   in  the  petition  in  the  dnited  - 

of   America    and   judgment    on    dec] 
taking  was  entered  and  adjudged  in  the  i  b 
entitled  court  on  December  9,  !!>::!». 

(3)  That  included  in  flic  lands  the  title  to 
which  was  acquired  by  the  petitioner  in  the 
above  entitled  proceedings  is  the  following  de- 
scribed tract  situated  in  the  County  of'  Sirvmv, 
State  of  Washington,  to-wit : 

Tract  No.  2 
(Hummel  Tract) 

A  tract  of  land  containing  21 .27  acres,  more 

or  less,  lying-  and  being  in  the  southeasl  quarter 
of  the  northwest  quarter  (SK1  ^NW%) 
tion    thirteen    (13),    Township   thirty-six 
North,  Range  thirty-seven  (37)   East,  Willam- 
ette Meridian,  more  particularly  described  by 
metes  and  bounds  as  follows:     Beginning  al 
point  on  the  east  line  of  the  Southeasl  Quart 
of  the  Northwest  quarter  (SEP  |NW  -  -id 

section  thirteen  (13),  which  point  1>.    ra   N  >rth 
86°09'57"  east  2568.16  feet  and  North  0 
West  247.27  feet  from  the  quarter  section 
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ner  on  the  west  line  of  said  Section  thirteen 
(13);  running  thence  North  64°49'10"  West 
95.80  feet;  thence  North  74°52'50"  West  393.47 
feet;  thence  North  63°23'20"  West  522.80  feet; 
thence  North  33°14'50"  West  307.77  feet;  thence 
North  26°06'00"  West  413.09  feet  to  the  point 
of  intersection  with  the  north  line  of  the  south- 
east quarter  of  the  northwest  quarter  (SE14 
NWi/4)  of  said  section  thirteen  (13)  ;  thence 
north  85°45'25"  East  1197.80  feet  to  the  north- 
east corner  of  the  southeast  quarter  of  the 
northwest  quarter  (SE%NW]/4)  of  said  section 
thirteen  (13);  thence  south  03°38'34"  East 
1105.80  feet  along  the  east  line  of  the  southeast 
quarter  of  the  northwest  quarter  (SE^NW1^) 
of  said  section  thirteen  (13)  to  the  point  of 
beginning. 

(4)  That  the  tract  described  in  Paragraph 
3  above  on  the  date  of  the  taking  was  owned 
by  the  defendant  Lillian  C.  Hummel,  a  spinster; 
that  the  estimated  fair  market  value  of  the 
said  tract  was  $241.35;  and  that  said  amount 
was  deposited  with  the  Clerk  of  the  above-en- 
titled court  by  the  petitioner  as  com-  [64]  pen- 
sation  for  the  taking  of  said  premises. 

(5)  That  the  United  States  has  a  right  to 
condemn  said  premises  for  the  purposes  set  out 
in  said  petition. 

(fj)  That  the  fair  market  value  of  said 
premises   together   with   any   and   all   damages 
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wliirh  have  been  sustained  or  ma;    t> 
by  all  pet-sons  whatsoever  In  reason  of  H  i 
demnation  and   taking  thereof  by  the   i 
States  is  the  sum  of  Two  Hundred 
and  35/J00  Dollars  ($241.35). 

(7)  That  judgmenl  shall  !>«•  entered  herein 
pursuant  to  the  provisions  of  the  Btatutef 
United  States  and  of  tin-  State  of  Wash 
where  followed  by  conformity,  ascertaii  b     and 
establishing  that  the  compensation  I 

by  the  United  States  of  America  in  the  abo 
entitled  action  for  the  condemnation  and  t.-il 
of   the    above-described    premises   shall    !>•■    in 
amount  set  forth  in  the  preceding  paragraph 
hereof. 

(8)  That  a  judgment  of  condemnation  shall 
be  entered  herein  as  to  said  premises  and  a 
the  ownership  of  said  premises  by  the  defend- 
ant Lillian  C.  Hummel,  a  spinster,  adjudging 
that  the  public  use  requires  the  condemnal 
thereof,  confirming-  the  title  of  the  United 
States  in  fee  simple  thereto  and  releasing  the 
United  States  from  any  other  and  further  lia- 
bility on  account  of  the  condemnation  and 
taking-  of  said  premises. 

(9)  That  the  said  judgment   shall   provide 
that  no  clerk's  fees,  commission  or  pound 
shall  be   charged  upon   or  againsi    said   award 
or  any  part  thereof:  that  no  interest   shall 
allowed  on  the  amount   of  such   award,  either 
before  or  after  the  date  of  such  judgment 
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(10)  That  a  judgment  shall  be  entered  here- 
in directing  the  payment  of  Two  Hundred 
Forty-One  and  P.5/100  Dollars  ($241.35)  to  the 
defendant  Lillian  C.  Hummel,  a  spinster,  less 
unpaid  [65]  taxes,  if  any. 

Dated  this  10th  day  of  August,  1941." 


(Whereupon,  Mr.  Stoutemyer  made  an  open- 
ing statement  to  the  jury  on  behalf  of  the 
United  States,  after  which  the  following  pro- 
ceedings were  had:) 

The  Court:     Do  you  care  to  make  a  statement, 
Mr.  Paine? 

Mr.   Paine:     I   would  like  to   reserve   our  state- 
ment until  the  close  of  the  Government's  case. 

(Whereupon,  counsel  for  Ferry  County  and 
Stevens  County  were  excused  from  further  at- 
tendance.) 

Mr.  Stoutemyer:  As  the  Court  knows  from  my 
statement  to  the  jury,  we  consider  that  the  ma- 
terial facts,  with  possibly  one  or  two  points  of 
minor  importance,  have  been  fully  determined  by 
the  stipulation.  The  two  points  which  I  have  in 
mind  I  think  possibly  counsel  will  agree  to,  and 
thus  eliminate  the  time  which  would  be  required  in 
offering  evidence  on  them.  The  first  is  that  the 
Grand  Coulee  Dam  will  improve  navigation  on  the 
Columbia  River  to  a  very  substantial  extent.  The 
stipulation  does  not  quite  cover  that  point. 


mi 


vs.  United  8tates  >>\  Amet  ica 

'he   Court :     NTo.     I    noticed   thai    Bin. 
our  meeting  the  other  day.  The  stipulation  u    P 
graph  2,  it  is  stipulated  the  Columbia  B 
navigable  stream,  and  in   Paragraph   1 1. 
plaintiff  has  the   righl    to  eondemn  the  Baid 
for  the  purposes  named  in  the  complaint."    N 
the  purposes  named   in   the  complaint   are   i 
tion,  flood  control  and  so  forth.    There  is  nothing 
in  the  stipulation  to  the  effect  that  this  dam  would 
effectuate  the  purposes  named  in  iliis  complaint  and 
it   seems   to   me   that   that   is   an    issue   which   -till 
remains  open  under  the  stipulation,  unless  com 
wants  to  [6b]  further  stipulate. 

Mr.  Stoutemyer:     We  are  prepared  t<»  prove  'hat 
unless  counsel  is  willing  to  agree  that  that  i^  true. 

Mr.    Paine:      Well,    our    position,    if    the    Court 
please,  on  that  is,  that  it  is  wholly  immaterial  and 
irrelevant  to  this  case,  under  the  doctrine  laid  down 
in  the  Monongahela  Navigation   Company 
the  United  States,  that  there  it  was  stipulated  that 
the  United  States  had  the  right  to  acquire  his 
erty  by  eminent  domain  proceedings  it  doesn't  make 
any  difference  whether  they  air  taking  it  to  build 
a  post  office  on  it  or  overflow  it  or  build  a 
road,  as  they  point  out  in  the  Monongahela  i 
whether  they  take  it  to  improve  a  navigable  hi-! 
way  such  as  a  navigable  river. 

The  Court:     Then  yon  are  not  willing  I 
late? 

Mr.  Paine:     No,  Your  Honor. 

Mr.  Stoutemver:    I  will  call  Mr.  Banks. 
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PLAINTIFF'S  CASE  IN  CHIEF 


FRANK  A.  BANKS, 

being"  first  duly  sworn,  was  called  as  a  witness  on 
behalf  of  the  Plaintiff  and  testified  as  follows: 

Direct  Examination 

The  Court :     Q.     Your  name  is  Frank  A.  Banks  ? 

A.     Yes,  sir. 

Q.     Where  do  you  live,  Mr.  Banks? 

A.     Coulee  Dam,  Washington. 

Q.     And  your  position,  please? 

A.  Supervising  Engineer  for  the  United  States 
Bureau  of  Reclamation,  in  charge  of  the  construc- 
tion of  Grand  Coulee  Dam.  [67] 

Mr.  Stoutemyer:  Q.  How  long  have  you  been 
in  charge  of  the  construction  of  the  Grand  Coulee 
Dam? 

A.     Since  August  1,  1933,  when  the  work  started. 

Q.  Are  you  familiar  with  the  plans  of  that  dam 
and  with  the  construction  of  the  dam? 

A.     I  am. 

Q.  Do  you  know  what  the  effect  of  that  dam  will 
be  in  regard  to  backing  up  the  water  of  the  Colum- 
bia River,  storing  the  flood  water,  and  what  the  ef- 
fect of  the  release  of  that  flood  water  will  be  on 
navigation  below  the  dam? 

Mr.  Paine:  Now  if  Your  Honor  please,  for  the 
record,  at  this  time  I  object  to  this  question  as 
being  incompetent,  irrelevant  and  immaterial  to  the 
sole  issue  in  this  case,  as  I  see  it,  which  is,  what  is 
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the  just  compensation  to  be  paid  for  the  landi 

the  Washington  Water  Power  Company. 

The    Court:   Objection    overruled,  rtion    al- 

lowed. 

Mr.  Paine:  Exception,  please.  I  understand  thai 
probably  the  new  Federal  Courl  rules  donl  apply 
to  this  eminent  domain  proceeding. 

The  Court:  I  am  afraid  not. 

Mr.  Paine:  I  don't  want  to  irritate  Sour  Bonor 
by  taking  exceptions,  but  I  think  probably  the  new- 
rules  don't  apply  to  this  sort  of  proceedings  and  in 
the  record  we  are  going  to  have  to  try  to  remember 
each  time  to  except  to  each  legal  ruling. 

The  Court:  Yes.  In  order  to  be  sale  1  assumi 
will  have  to  do  that.  I  wish  we  could  all  stipulate 
between  ourselves  that  it  would  not  be  necessar 
take  exceptions  but  I  guess  that  could  no1  be  done. 

Mr.  Paine:  Yes.  I  wish  we  could  do  it  because  it 
is  something  that  is  easy  to  forget.  [68] 

Mr.  Keith:  The  Government  would  be  willing 
make  such  a  stipulation. 

The  Court:  I  wouldn't  even  ask  counsel  t.»  do  it 
because  I  am  afraid  the  circuit  court  might  say  that 
could  not  be  done. 

Mr.  Paine:  So  the  record  shows  our  exception  I 

The  Court:  Yes. 

Mr.  Stoutemyer:  I  presume  you  will  agn 
record  ma}'  show  that  Mr.  Banks  is  qualified  as  an 
engineer  to  answer  the  questions  that  1  have  ask. 
him? 
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Mr.  Paine:  Yes,  I  will  agree  to  that. 

Mr.  Stoutemyer:  Q.  Mr.  Banks,  what  if  any 
effect  will  the  Grand  Coulee  Dam  have  in  improv- 
ing navigation  on  the  Columbia  River? 

Mr.  Paine:  That  is  objected  to  on  the  same 
grounds. 

The  Court:  Same  ruling. 

Mr.  Paine:  Exception. 

A.  It  raises  the  water  level  at,  Grand  Coulee 
about  355  feet  and  backs  the  water  up  the  Columbia 
River  to  the  Canadian  border,  a  distance  of  about 
151  miles  and  for  a  considerable  distance  up  sev- 
eral of  the  tributaries.  Furthermore,  by  storing  the 
flood  waters  it  improves  to  some  extent  the  flood 
conditions  on  the  river  and  releasing  those  flood 
waters  during  the  low  period  of  the  river,  the  period 
of  low  flow,  it  raises  the  low  water  level  of  the  river 
between  Grand  Coulee  Dam  and  the  mouth  of  the 
Snake  River  approximately  four  feet  and  between 
the  mouth  of  the  Snake  River  and  Bonneville  about 
two  feet,  thereby  improving  navigation  to  that 
extent. 

Mr.  Stoutemyer:  Q.  Does  the  backwater  above 
the  Coulee  Dam  create  a  navigable  lake  between  the 
dam  and  the  Canadian  line?  [69] 

Mr.  Paine:  Objected  to  on  the  same  grounds. 

The  Court:  Objection  overruled,  exception  al- 
lowed. 

Mr.   Paine:  Exception. 

A.     It  does. 
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Mr.  Soutemyer:     Q.     Is  that    lake  n 

steamboats  of  considerable  capacity  1 
Mr.  Paine:  Objected  in  on  the  same  ground 

the   additional   grounds   thai    ii    doesn't    mal  • 
difference   about   the   size   of   the   Bteamboal 
primarily  on  the  ground  stated. 

The  Court:  I  think  there  is  materiality  to  the 
part,. 

Mr.    Stoutemyer:   All    right.   We   will    withdraw 
that  question.  That  is  all. 

Mr.  Paine:  No  questions. 

Witness  Excused. 


Mr.  Stoutemyer:  Now,  the  only  other  evidence  we 
wish  to  present  other  than  what  has  been  agreed  f" 
in  the  stipulation  is  to  offer  in  evidence  as  an 
hibit  one  document,  a  copy  of  which  we  have  tiled 
with  the  clerk,  which  is  a  photostatic  copy  of  t In- 
order  made  by  the  Federal  Power  Commission 
denying  the  application  of  The  Washington  Water 
Power  Company  for  a  license. 

The  Court:  I  will  say  this,  Mr.  Stoutemyer:  As 
you  know,  we  had  an  informal  conference 
you  came  over,  last  Friday,  and  both  Mr.  Keith  and 
Mr.  Paine  and  Judge  Hern  mn  submitted   a   la 
number  of  authorities  to  me,  which    I    havi 
They  indicated  that  that  was  going  to  !>,•  a  quea 
tion.  I  have  a  feeling  that  the  question  of  the  ad- 
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missibility  at  this  time  of  that,  order  is  going-  to  be 
80  involved  in  the  argument  which  I  anticipate  will 
be  made  al  rather  great  length,  that  from  my  [70] 
reading  of  the  cases  I  think  it  would  be  desirable 
from  the  point  of  view  of  both  sides  if  I  would  re- 
serve a  ruling  upon  that  question  until  after  I  have 
heard  the  argument  upon  the  question  of  the  admis- 
sibility of  evidence  as  to  power  site  value,  and  if 
there  is  no  objection  by  either  side,  make  your  offer 
of  proof  and  have  Mr.  Paine  make  his  objections 
and  I  will  then  reserve  ruling  until  after  I  have 
decided  on  the  other  question. 

Mr.  Stoutemyer:  That  will  be  agreeable. 

The  Court:  You  make  an  offer. 

Mr.  Stoutemyer:  We  make  an  offer. 

Mr.  Paine:  I  think  he  should  get  it  out  and  have 
it  identified  for  the  sake  of  the  record. 

(Sealed  document  opened  by  Clerk  and  marked 
as  Plaintiff's  Exhibit  A.) 

Mr.  Stoutemyer:  We  offer  in  evidence  the  docu- 
ment marked  Plaintiff's  Exhibit  A. 

Mr.  Paine:  To  which  defendants  object  on  the 
ground  it  is  incompetent,  irrelevant  and  imma- 
terial to  the  proof  of  the  issue  in  the  case,  namely, 
the  just  compensation  and  the  fair  market  value  of 
iliis  property  on  the  date  of  the  taking  in  this  pro- 
ceeding. 

The  Court:  I  will  reserve  the  ruling  until  after 
I  have  decided  the  question  of  the  admissibility  of 
evidence  on  the  value  of  the  power  site. 

Mr.  Stoutemyer:  That  will  be  the  only  evidence 
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thai  we  will  offer  unless  the  Court  should  role  I 
testimony  in  regard  to  power  .sit.,  ealue  it  adi 
sible,  in  which  event  we  would  have  the  prii 
meeting  the  claims  of  the  defendant  on  th. 

The  Court:  Plaintiff  restsi 

Mr.  Stoutemyer:  We  rest. 

The  Court:  Plaintiff  rests  Bubjecl  to  the  right  to 
reoffer  Plaintiff's  Exhibit  "A"  after  the  Court 
ruled  upon  the  admissibility  of  certain  of  defend- 
ants' testimony. 

Plaintiff  Rests. 


Mr.  Paine:  Now,  if  Your  Honor  please,  I  am  just 
wondering  what  might  be  the  best  method  of  pro- 
cedure. I  could  make  an  extended  opening  state- 
ment to  the  jury  here  outlining  a  lot  of  our  evi- 
dence, and  of  course,  the  question  of  the  adm 
bility  of  that  evidence  is  the  primary  legal  question 
involved  here.   Wouldn't   it   be  better   perhaps   to 
proceed  at  this  time  with  the  legal  argument  on  the 
issues   involved?     I  think   Your  Honor  lias  them 
pretty  wTell  in  mind  but  I  can  outline  in  that  ai 
ment  generally  what  is  the  character  of  th< 
mony  we  are  going  to  present,  and  disp  that 

legal  question,  and  then  if  Your  Honor  holds  one 
way  we  will  have  to  put  in  testimony  and  will  kn<>\\ 
what   will  be   admissible.   Then    I    can    proceed 
make  my  opening  statement. 
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Mr.  Stoutemyer:  That  will  be  satisfactory  to  us, 
if  agreeable  to  the  Court. 

(Whereupon,  the  jury  was  admonished  and  ex- 
cused until  9 :30  A.  M.,  on  Monday,  April  22,  1941, 
and  a  short  recess  was  taken  at  this  time,  Tuesday, 
September  16,  1941,  after  which  the  following  pro- 
ceedings were  had  outside  the  hearing  of  the  jury:) 

[72] 


OPENING  STATEMENT  OF  DEFENDANT 

The  Court :  When  you  made  the  suggestion  about 
not  making  your  opening  statement,  my  first  reac- 
tion was  to  say  no,  you  should  make  an  opening 
statement,  because  it  seemed  to  me  if  you  were  ask- 
ing me  to  pass  upon  the  admissibility  of  evidence  I 
should  have  a  complete  statement  of  what,  evidence 
you  proposed  to  introduce.  However,  I  realize  that 
if  you  made  an  opening  statement  to  the  jury  today 
and  they  didn't  come  back  until  Monday,  with  all 
due  respect  to  you,  they  may  have  forgotten  the 
things  you  said  by  Monday,  so  I  decided  right  on 
the  spur  of  the  moment  that  I  would  ask  you  to 
1 1  lake  a  rather  complete  statement  now,  such  as  you 
would  have  made  to  the  jury,  of  your  evidence  and 
then  if  I  rule  that  the  evidence  is  admissible  you 
can  then  make  it  to  the  jury. 

Mr.  Paine:  Yes,  I  think  that  is  a  good  idea.  If 
Your  Honor  pleases,  in  compliance  with  Your 
Honor's  request,  I  don't  believe  it  will  be  necessary 
to  go  into  the  details  in  regard  to  the  qualifications 
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of  the   witnesses  and   Buch   matters   that    I      wild 
have  gone  into  at  Length  with  the  jury.  Wnal  Y 
Honor  wants,  I  assume,  is  a  statement  of  the  p 
tion  of  the  company  and  the  evidence  thai  we  ■ 
pose  to  offer  in  regard  to  the  ralue  of  these  lai 

Now,  as  I  conceive  the  issue,  the  sole  question  re- 
maining is  the  question  of  the  fair  market  ratal 
the  just  compensation  to  be  given  The  Washington 
Water  Power  Company  for  these  lands,  Our  t< 
mony  will  show  that  the  trad  of  land  involved  I 
and  as  sought  to  be  condemned  by  the  Governn 
as  appears  from  the  stipulation,  is  a  pari  of  a  lai 
tract    of    land    located    at.   Kettle    Palls    upon    the 
Columbia  River;  that  [73]  these  tracts  soughl  t..  !>.- 
condemned  are  what  we  refer  to  as  the  abutn 
lands  or  the  critical  lands  in  connection  with  re- 
development  of   a    power   site:   that    dui  leir 
characteristics — and  we  will  offer  evidence,  includ- 
ing maps,  pictures  and  other  evidence  of  tfa 
of  the  nature  of  the  lands  themselves ;  that  they  e 
sist  of  a  rocky  dike  or  dam,  in  effect,  land  stretching 
across  the  Columbia  River  at  Kettle  Falls  made  up 
of  a  quartzite  formation  rising  rather  precipitously 
on   either  side  of  the   river  and   consisting  of  an 
island  in  the  center  of  the  river;  that  ac 
lands    a    power   development    can    he    readily 
structed,  all  of  which  is  contained  in  ess*         in 
stipulation;  that  the  nature  of  the  soil,  the 
nature  of  the  soil,  is  such  that  it  is  possible 
velop  the  complete  foundation   for  the  building  <»f 
the  dam,  the  wings  and  abutment  of  which  lie  upon 
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our  lauds,  the  other  portion  of  the  dam  extending 
out  across  the  middle  of  the  bed  of  the  Columbia 
River. 

We  contend  and  we  will  offer  evidence  that  all 
of  the  lands  that,  we  own  are  what  in  law  are  known 
as  uplands  or  lands  to  which  we  have  absolute  fee 
title  above  the  high  water  mark  of  the  river.  We 
are  not  contending,  and  I  think  Your  Honor  should 
have  this  in  mind — we  are  not  contending  for  any 
value  or  any  ownership  in  the  raw  water  of  the 
river  as  such  and  the  flow  of  the  river  as  such.  We 
are  not  contending  that  we  have  any  vested  or  in- 
herent right  in  the  bed  of  the  stream  or  in  the  flow 
of  the  river  or  that,  we  have  any  legal  ownership  in 
the  bed  of  the  stream  or  in  the  flow  of  the  river  or 
that  we  have  anything  such  as  was  referred  to  as  a 
hypothetical  additional  value  of  the  water  power  on 
the  river.  We  do  contend  and  will  offer  proof  to 
show,  as  I  say,  that  our  lands  were  so  situated  in 
relation  to  the  river  that  they  afforded  the  proper 
place  [74]  and  the  feasible  place  for  the  location  of 
a  hydroelectric  development  and  the  abutments  of  a 
hydroelectric  plant.  We  will  show  further,  if  Your 
Honor  please,  that  these  lands  can  be  utilized  by 
utilizing  the  flow  of  the  river  and  the  necessary  up- 
lands for  over-flow  lands  at  the  site  of  the  dam  to 
create  a  hydroelectric  development;  that  the  en- 
hanced market  value  of  these  lands  has  been 
recognized  from  the  earliest  time  that  the  land  came 
upon  the  market;  that  the  land  came  upon  the 
market  first  shortly  after  the  Colville  Indian  Reser- 
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ration  was  opened  up  m  L906  to  settlement  01 
taking  by  individuals;  that  the  Brs1  sale  of  the  I 
occurred  shortly  thereafter,  in   which  the  uplai 
involved  in  this  proceeding  were  sold  foi  0  on 

the  market;  that  the  lands  were  then  sold  again  in 
1912  to  the  G-ranby  Company  for  use  in  develop 
a  power  site  for  $100,000;  thai  thereafter  the  lands 
were  sold  by  the  Granby  Company  to  The  Wi 
ington  Water  Power  Company  in  1921  for  $150,000. 

The  Court.:  This  $80,000  was  in  contemplation  of 
a  dam,  was  it? 

Mr.   Paine:   The  $80,000   was  the  market    pr 
fixed  by  the  seller,  who  was  Mr.  I.  X.  Peyton  and 
another  party  who  had  individually  taken  the  land 
up,  and  they  were  sold  to  Mr.  J.    I'.  Graves,  who 
had  in  mind  ultimately  using-  the  land  for  the 
velopment  of  a  power  site  upon  the  Columbia  River; 
that  the  sale  to  the  G-ranby  Company   was   made 
upon  the  basis  of  their  potential  value,  of  their  use 
that  could  be  made  of  them  in  developing  a  power 
site  upon  the  Columbia  River;  and  that  the  Granby 
Company  held  them  for  that  purpose  in  connection 
with  the  development  of  their  own  copper-reducing 
plant   that   the   Granby   Company   was   operating; 
that  they  were  then  sold  to  the  Washington  W 
Power  Company  for  the  purpose  of  utilizing  [75] 
them  as  a  power  plant  in  connection  with  the  elec 
trie  distribution  system  of  The  Washington  W 
Power  Company, 

We  will  show,  in  other  words,  that  private  capital 
has  been   seeking  these  lands   from   the   time  thn 
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they  were  first  placed  upon  the  market  and  has  been 
seeking  them  because  the  value  that  they  had  as 
part  of  a  developed  hydroelectric  system  or  develop- 
ment; that  The  Washington  Water  Power  Com- 
pany, after  it  acquired  the  titles  to  the  land  in  1921, 
proceeded  at  once  to  take  the  necessary  steps  to 
develop  the  use  of  this  site  and  bring  it,  into  use  as 
a  hydroelectric  development ;  that  in  order  to  make 
use  of  such  a  site  it  is  necessary,  of  course,  to  ob- 
tain the  right  to  use  the  bed  of  the  stream,  which 
under  the  laws  of  the  State  of  Washington  belongs 
to  the  State  of  Washington.  It  is  necessary  to  secure 
the  permits  to  appropriate  the  waters  of  the 
Columbia  River  from  the  State  of  Washington.  It 
is  also  necessary  to  secure  permission  from  the 
United  States  Government,  through  the  Federal 
Power  Commission,  for  authority  to  locate  any 
hydroelectric  development,  or  construction  of  this 
sort  in  the  stream;  and  it  is  necessary  to  secure 
ultimately  the  lands  which  will  be  overflowed  by 
the  backwater  of  the  dam  to  create  a  reservoir  for 
the  dam;  that,  the  company  at  once  proceeded  to 
take  the  necessary  steps  to  secure  these  various  per- 
missions to  make  the  necessary  development;  that 
it  filed  at  once  with  the  Federal  Power  Commission 
an  application  for  a  preliminary  permit  to  go  ahead 
with  this  development;  that  this  preliminary  permit 
was  granted  by  the  Federal  Power  Commission,  and 
that  in  pursuance  of  the  granting  of  the  preliminary 
permit  the  company  proceeded  to  do  core  drilling, 
diamond  drilling  of  its  own  lands  to  determine  the 
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condition  of  the  rock  formation  that  would  b 

Bary  in  the  base  of  the  [Tfi]  dam  itself;  that  thej  did 

what  is  known  as  wash  boring  the  variou 
where  the  tubes  are  run  down  and  wash  boring 
made  to  determine  the  depth  of  the  foundation  • 
essary  for  the  construction  of  the  dam;  thai  I 
proceeded  to  make  all  of  the  accessary  surveys  for 
the   backwater   over-flow   to   determine   whi 
lines  of  over-flow  would  conic  and  the  lands  Hi. 
would  be  necessary  to  acquire  to  make  the  build 
of  the  dam  feasible  and  not   raise  the  water  ah 
the  Canadian  boundary,  which  was  a  limiting  fac 
in  the  development  of  the  dam. 

We  will  show  that  in  addition  to  that  they  wenl 
ahead  with  those  various  steps  acquiring   tin- 
formation.  They  established  gauging  stations  it 
stream  in  order  to  ascertain  the  exact  amount 
flow  of  the  river  to  figure  the  type  of  developn 
of  the  dam  and  hydroelectric  plant  accessary  to 
utilize  the  total  flow  of  the  river  at  its  high  and 
water  stages;  that   in  the   process   of  doing  t; 
various  things,  from  1921  on,  the  company  ha* 
a  total  investment  in  the  property,  including 
purchase  of  its  land,  of  $471,653.25  as  an  indication 
of  the  interest  of  the  private  power,  private 
in  the  development  of  these  lands   for   pow 
purposes;  that  it.  took  the  necessary  stepe  nre 

the  state  lands;  that  agreements  were  made  with 
State  Commissioner  of  Land  for  the  purpoa 
curing  all  the  right  that  the  state  had  in  the  shore 
land  of  the  Columbia  River  and  a  figure  waa 
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upon  of  approximately  $29,000  for  the  purchase  of 
the  necessary  state  land;  that  appropriations  of  the 
water  were  filed  with  the  State  Supervisor  of 
Hydraulics;  that  those  appropriations  of  the  waters 
of  the  Columbia  River  had  priority  over  any  other 
appropriations  and  no  other  appropriations  having 
been  made  they  were  rated  and  given  the  necessary 
priority  to  use  the  [77]  waters  of  the  Columbia 
Eiver. 

That  this  activity  extended  over  some  considerable 
period  of  time;  that  during  the  process  of  develop- 
ment of  the  site  the  company  also  acquired  its 
Chelan  site  involving  Federal  Reserve  lands  at  Lake 
Chelan,  and  that  the  matter  was  taken  up  with  the 
Federal  Power  Commission  and  in  the  interest  of 
the  type  of  development  it  was  decided  between  the 
company  and  the  Power  Commission  that  the 
Chelan  site,  which  was  also  a  Federal  license 
project,  should  proceed  ahead  of  the  development 
of  the  Kettle  Falls  site  but  that  the  Kettle  Falls 
site  application  was  kept  in  good  standing  and  per- 
mitted to  remain  with  all  the  priorities  that  it  had  in 
the  files  of  the  Federal  Power  Commission;  that 
after  development  of  the  Chelan  site  we  ran  for  a 
period  into  the  depression  and  no  activity  was 
urged  very  strongly  upon  us  by  the  Federal  Power 
Commission  towards  the  building  of  the  Kettle 
Falls  site,  but  after  the  depression  began  to  wane 
in  '34  and  '35,  the  company  then  proceeded  to  file 
its  application  and  secure  all  the  necessary  informa- 
tion for  the  Federal  Power  Commission. 
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Al  1,,is  ,m"'  ^ey  urged  upon  us  thai  the  fullest 
development  of  the  Bite  be  made,  namel; 

developed  to  secure  a  head  which  would   I. 
water  completely  up  to  the  Canadian  bourn 
that  all  of  the  fall  of  the  river  that  could  b 
veloped    from    the    Canadian    boundary    .i 
Kettle  Falls  should  be  developed  and  thai  a  small 
project  should  not  be  put  in  thai  would  then  m 
it  impossible  to  locate  at  any  other  point  north  of 
Kettle   Falls   below  the   boundary  a    plant    to 
velop  that  additional  head  or  make   it   impossible 
for  the  type  of  development  at   Kettle  Palla  to  be 
expanded  or  put  in  an  additional  head  at  that  point ; 
that  the  requirements  also  [78]  were  thai  we  should 
take  into  consideration  navigation  and  provide  for 
the  installation  of  the  necessary  locks  in  the  dam 
and  the  necessary  fish  ladders  to  take  <  the 

fish; 

That  in  accordance  with  their  requests  in  tin 
gard  we  did  a  great  deal  of  work  in  determining 
the  necessary  height  of  the  dam  and  the  backwi 
all  of  which  was  turned  over  to  the  Government 
their    use    in    connection    with    the    Grand    Coulee 
Dam's  backwater  and  the  gauging  of  the  river;  that 
actual  estimates,  specifications  and  drawn    s        rli«' 
proposed  hydroelectric  development   were  mad. 
that  the  company  was  ready  at  the  Time  the  prop- 
erty was  taken  to  immediately  start   construction 
had  not  the  Grand  Coulee  Dam  been  built  and  the 
property  condemned  by  the  Government. 

Then  in  addition  to  proving  that  and   the  total 
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amount  of  the  investment  of  the  company  in  the 
property,  we  will  offer  evidence  by  competent  en- 
gineers, qualified  engineers  who  have  been  engaged 
for  many  years  in  the  designing  and  construction  of 
power  projects  of  this  type  all  over  the  United 
States,  that,  supplementing  the  stipulation,  it  is 
physically  possible  to  construct  a  feasible  and  safe 
dam  at  Kettle  Falls;  the  testimony  of  those  engi- 
neers that  such  a  construction  of  such  a  dam  is 
practical  from  an  economic  standpoint;  the  esti- 
mates and  specifications  and  drawings  of  the  dam 
and  the  costs  of  the  dam  showing  a  preliminary  cost 
to  the  first  stage  of  the  development  of  that  dam  of 
around  eight  and  a  half  or  nine  or  nine  and  a  half 
million  dollars,  the  higher  stages  around  $11,000,000 
and  the  final  stage  bringing  the  total  cost  of  the 
dam  up  to  around  $31,000,000 ;  that  this  power  site, 
since  it  is  the  only  one  on  the  Columbia  River  that 
is  adaptable  to  development,  in  stages — by  that  I 
mean  that  the  for-  [79]  mation  of  the  land  is  such 
at  Kettle  Falls  that  you  can  put  in  what  they  call 
a  low  dam,  a  low  head  to  the  dam  for  around  $9,- 
000,000  and  develop  the  power  at  that  point  with 
that  head  of  water;  that  then,  without  the  necessity 
of  reconstructing  or  tearing  out  that  dam,  it  can  be 
increased  and  raised  by  two  more  stages  to  ^ei  in 
the  total  ultimate  and  proper  development  of  that 
site;  that  such  a  situation  lends  itself  to  commercinl 
development  by  private  capital  very  much  more 
readily  than  the  Grand  Coulee  type  of  construction 
or  the  type  further  on  down  the  stream  at  Foster 
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('reck  or  any  of  these  other  bere  tl  i 

must    be  constructed  at   the  rery   begin] 
complete  and  ultimate  development,  whirl,  ,  ,  ... 
talcs,  of  course,   the  outlay  of  a   ver)    materially 
Larger  amount  of  capital  before  the  dam  would 
put  into  production  and   revenue  Prom  the 
hydroelectric  energy  can  be  made  to  paj   a  return 
upon  the  investment;  thai   the   installation   ..t 
first  units  of  the  dam  would  cost,  aa   I   Bay,  around 
nine  and  a  half  million  dollars  and  thai  the  kilo- 
watt-hours  to   be   developed   will    he  at    a    cost    ,,f 
eighty-six  dollars  a  kilowatt;  that    this  eight] 
dollars  a  kilowatt  is  one  of  the  cheapen 
development   or  the  cheapest   price   that    could   be 
gotten  anywhere  in  the  northwest. 

That  The  Washington  Water   Power  Company, 
due  to  the  rapid  increase  in  population  and  demand 
for  power  and  the  loads  that  can  he  expected  in  this 
territory,  had  reached  a  point  where  in  1937  to 
beginning  back  in  1937,  would  have  t<>  make  p 
visions  for  the  obtaining-  of  additional   power  for 
the  supply  of   its   system;   that    The   Washin 
Water  Power  Company  is  interconnected  with  tin- 
other  great  power  systems  of  this  region,  the  1' 
Sound  Light  and  Power,  the  Idaho  and   the   [ 
Montana  Power  Company  and  the    Pacific    PoweT 
and  Light  Company;  that  the  total  demand 
interconnected  system  is  such  that   private  capital, 
especially  The  Washington  Water  Power  Company, 
would  at  that  time,  but  for  the  taking  of  the  pi 
ertv  bv  the  Government  in  the  construction  of  the 
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Grand  Coulee  Dam,  have  been  ready  to  start  upon 
the  construction  and  would  have  started  the  con- 
struction of  this  dam  site  at  Kettle  Falls;  that  in 
addition  to  this,  we  will  show  that,  in  the  Federal 
Power  Act — the  Federal  Power  Act  provides  for 
the  licensing  of  projects  upon  rivers;  provides  for 
the  ascertainment  of  the  original  costs  of  those 
projects,  the  actual  investment  that  the  company 
has  in  those  projects,  as  a  basis  upon  which  the 
company  can  proceed  to  capitalize  or  to  use  their 
property;  that  the  likelihood  of  the  Federal  Power 
Commission  granting  these  licenses  has  been  such 
in  the  past,  where  the  developments  have  been 
sound  financially  and  economically,  that  the  owners 
of  that  type  of  property  have  had  an  enhanced 
market  value  in  their  property  due  to  its  adapta- 
bility for  this  type  of  development. 

We  will  show,  by  offering  proof  here  by  compe- 
tent witnesses,  such  as  Mr.  J.  P.  Graves,  an  expert 
who  has  lived  in  the  territory  since  1887,  who  has 
bought  and  sold  numbers  of  power  sites  in  this  ter- 
ritory, who  has  been  engaged  in  the  construction  of 
many  industries  and  businesses  which  utilize  elec- 
tric energy;  wTas  engaged  as  director  and  president 
for  a  long  time  of  the  Granby  Copper  Company, 
which  developed  three  sites  in  the  territory;  was 
head  and  the  moving  spirit,  of  the  old  Spokane  and 
Inland  Railroad  and  bought  the  Nine  Mile  site  upon 
the  Spokane  River;  was  instrumental  in  purchasing 
the  site  [81]  of  the  present  company's  plant  at 
Chelan,  which  is  also  a  Federal  licensed  project  and 
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includes   Government    lands,   knows    the 
power  sites  in   this  territory,  even  wh< 
upon  navigable  Btreama  and  where  the  q 
the  necessity  of  securing  a  permit  from  the  I  • 

Government  is  one  of  the  elements  thai  is  tal  • 
consideration  between  buyers  and  sellers.  N'-.t  onh 
is  he  familiar  with  these,  but   he  is  familiar  with 
the  Kettle  Falls  project  in  particular,  having  b 
one  of  the  early  owners  of  the  property  and  sold  it 
to  the  Granby  Company,  and  he  will  place  the 
market  value  of  the  property,  in  his  opinion,  the 
fair  market  value  of  the  property  on   Decembe 
1939,  in  the  neighborhood  of  around  half  a  million 
dollars.  We  will  offer  testimony  of  other  exp 
such  as  Mr.  Shay  of  Wenatchee,  who  has  been  in 
this  territory  for  a  good  many  years.   If'    is  acting 
at  this  time  as  right-of-way  agent   or  purchas 
agent  for  the  Puget  Sound  Light  and  Power  tym- 
pany and  is  familiar  with  this  type  of  property.  He 
will  testify   that   he   is   familial-   with    the   Bale   «»t" 
properties  involved  at  the  Rock   Island  dam.  which 
is  a  dam  located  upon  the  Columbia  River  directly 
south  of  Wenatchee  in  the  State  of  Washington; 
that    the   land  involved    in   that    site,    the   uplands 
wdrich  correspond  to  the  land  Involved  in  tl 
were   purchased  and  sold  upon   the   open   mai 
prior  to  the  obtaining  of  any  license  from  the  Fed- 
eral Power  Commission  to  develop  the  site;  that 
the  total  price  paid  for  them  was  in  the  neighl 
hood  of  $120,000  for  the  site  itself:  that   the    - 
for  agricultural  purposes,  is  wholly  valueless, 
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sisting  of  nothing  but  bare  rock  along  the  sides  of 
the  Columbia  River  and  an  island  in  the  Columbia 
River,  similar  to  the  situation  here;  that  he  is  fa- 
miliar with  the  fair  market  value  that  would  be 
[82]  paid  for  uplands  of  this  type,  taking  into  con- 
sideration all  of  the  factors  which  go  to  make  up 
the  probability  or  lack  of  probability  that  these 
lands  could  or  could  not  be  used  for  power  site  pur- 
poses; that  they  would  command  and  would  have 
commanded  upon  the  market  in  December,  1939, 
prior  to  the  taking  of  the  property  by  the  Grand 
Coulee,  a  fair  market  value  close  to  half  a  million 
dollars.  We  will  also  have  the  testimony  of  other 
experts,  Mr.  M..O.  Leight.on  of  Washington,  D.  C, 
who  is  familiar  with  the  purchasing  of  these  types 
of  power  sites  throughout  the  United  States  for 
power  site  lands.  Power  site  values  are  recognized, 
even  if  the  ownership  of  the  water  is  conceded  to  be 
in  the  Government;  that  the  Government  itself 
recognized  that  type  of  value  in  properties  located 
in  its  reserves  or  adjacent  to  its  streams;  that  in 
his  opinion,  he  is  familiar  with  this  site  up  here; 
that  taking  into  consideration  all  of  the  things  sur- 
rounding the  situation  as  it  exists  that  these  lands 
had  an  actual  fair  market  value  on  the  market  at 
about  that  time  in  the  neighborhood  of  a  half  a 
million  dollars  or  something  of  that,  nature,  and 
that  therefore  the  company  is  entitled  to  show  the 
fair  market  value  as  near  as  you  can  in  this  type 
of  a  ease  by  showing  the  fact  that,  the  site  itself  is 
adaptable;   that   the   development   is   one  of   great 
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value;  thai  if  you  owned  the  power  and  •  ■.■■.  tl 
in  Pee,  absolutely  aparl     if  you  could  obtain  |>ri 
ownership  of  it— thai   value  would   probabl)    I,. 
the  neighborhood  of  aboul  $3,000,000,  and  witl 
that  ownership  and  the  feci  thai  you  onlj  have 
your  abutting-  lands,   thai    you    have   to  capitalize 
your  abutting  lands  in  the  Federal  license,  whid 
part  of  the  proceeding  by  which  you  acquire 
site,  apart  from  any  hypothetical  value  or  anj 
ditional  value  thai  it  may  [s:}]  have;  thai  in  order 
to  award  us  just  compensation  we  are  entitled  t<. 
have  whatever  the  jury  finds,  taking  all  of  tl 
facts  into  consideration,  was  the  fair  market  v.dnr 
of  those  uplands,  exclusive  of  the  righl  to  use  tin- 
river  but  taking-  into  consideration  all  of  tl 
in  regard  to  it.  Now,  I  could  give  you  more  in  de- 
tail the  qualifications  of  the  witnesses  as  engint 
more  in  detail  the  specific   facts   in    regard   to 

amount  of  power  that,  could  be  developed,  tl he 

ness  with  which  it  could  be  sold  and  how  it  could  be 
applied  as  we  intended  to  into  the  system  of  The 
Washington   Water   Power   Company,   but    I    dont 
think  that,  is  what  Your  Honor  lias  particularly  in 
mind.   That  all  goes  really  to  the  amounl 
award  rather  than  to  the  fundamental  question  of 
whether  we  are  entitled  to  show  to  the  jury  at  I 
that  this  type  of  property  has  that  value  upon  the 
market,  as  represented  both  by  our  investment 
it,  and  by  the  prices  that  it  could  have  been  Bold  i 
transferred   for   if   it   hadn't   been    taken    by   eon 
demnation. 
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The  Court :  All  right. 

Mr.  Paine:  In  addition  to  that,  we  will  have,  as 
Judge  Herman  reminds  me,  testimony  to  show  that 
negotiations  were  had;  that  the  reservoir  land  could 
he  readily  acquired,  and  we  have  already  stipulated 
as  to  the  amount  of  money  that  would  be  required 
to  acquire  those  reserve  lands — I  think  $3,000,000. 
We  will  show  also  by  Mr.  Kinsey  Robinson,  presi- 
dent of  the  company,  that  the  company  was  in  such 
financial  condition,  representing  a  total  valuation 
of  the  company  around  seventy  million  or  seventy- 
five  million  dollars,  that  the  company  had  re- 
financed its  mortgage  bonds  in  the  spring  of  1939 
that  it  had  available  and  could  readily  have  ob- 
tained by  the  sale  of  bonds  and  by  the  loaning  of 
money  from  its  parent  companies  the  necessary 
[84]  capital  to  have  proceeded  with  the  develop- 
ment, and  that  the  over-flow  land  could  readily  have 
been  obtained;  that  we  obtained  the  over-flow  lands 
of  Coeur  d'Alene  Lake  and  Lake  Chelan,  where 
there  were  many  more  different  parcels  of  land,  and 
there  were  no  obstacles  in  obtaining  the  over-flow 
lands  that  were  appropriated,  and  the  building  of 
this  site  is  practical  from  a  feasible  and  economic 
viewpoint. 

(Brief  statement  by  Court  as  to  the  time  to  be 
devoted  to  argument  omitted.) 

The  Court:  All  right,  Mr.  Stoutemyer. 

Mr.  Stoutemyer:  Counsel  for  the  defendant  has 
suggested  that  we  take  the  opening  argument  and 
we  have  no  objection  to  doing  so. 
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Mr.  Panic:  I  thoughl  really  thai  that  was  pro 
that  this  would  eome  up  in  the  form  of  an  oh  • 
to  the  firsl  question  thai  I  would  ask  the  un 

The  Court:  All  right. 

(Whereupon,  Mr.  Stoutemyer,  on  behalf  ol 
Plaintiff,  argued  on  the  question  of  the  admi 
bility  of  evidence  as  to  the  value  of  the  proper! 
a  power  site  and  so  forth,  at  the  conclusion  of  which 
an  adjournment  was  taken  until  Wednesday  morn- 
bag,  September  17,  1941,  when  the  Bame  qu<    I 
were  argued  by  Mr.  Paine  on  behalf  of  the  defi 
ant.  At  12:30  P.  M.,  the  trial  was  adjourned  until 
Thursday   morning,    September    L8,    L941, 
A.  M.,  when  the  argument  by  counsel  was  contii 
concluding  with  argument  by  counsel  on  the  ques- 
tion of  who  must  pay  the  taxes  due  Perry  County 
and  Stevens  County,  on  which  issue  the  Court  made 
the  following  [85]  comment:) 

The  Court:  It  seems  to  me  there  is  only  one  qu 
tion  involved  in  this  tax  matter  and  that  is  whether 
or  not  the  counties  here,  having  been  brought   in. 
are   entitled   to    recover   their   taxes.    Clearly,    the 
United  States  Government  has  to  pay  them  if  any- 
body has  to  pay  them.  .  .  .  There  is  no  question 
under  the  statute  that  there  is  a  valid  lien.  Tl 
is  no  question  under  the  statute  as  between  the  p 
chaser  and  seller.  If  you  acquire  a  property  bel 
the  15th  of  February,  then  the  purchaser  has 
pay.  There  is  no  question  but  what   if  tin    G 
ment  hadn't  brought  these  people  in  they  couldn 
q:o  into  court  and  sue  you.  as  the   Chi 
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pointed  out  in  the  Alabama  ease.  The  question  is 
here  whether  or  not,  because  you  have  brought  them 
into  this  ease  and  brought  them  in  before  the  Court, 
whether  or  not  they  are  entitled  to  assert  their  claim 
more  than  if  they  had  not,  been  brought  into  this 
case.  .  .  .  You  are  condemning  property  under  the 
laws  of  the  State  of  Washington  and  the  laws  of  the 
State  of  Washington  say  if  you  acquire  a  piece  of 
property  prior  to  February  and  there  are  taxes  due 
on  it,  taxes  levied  against  it,  that  the  purchaser 
pays  the  taxes,  and  if  I  go  out  and  buy  a  piece  of 
property  and  I  buy  it  before  the  time,  then  I  pay; 
if  I  buy  it  after  the  time,  then  the  seller  pays.  .  .  . 
I  will  instruct  the  jury,  then,  to  return  a  verdict  in 
favor  of  the  county  against  the  Government  for  the 
amount  they  claim. 

(Whereupon,  the  case  was  adjourned  until  9:30 
A.  M.,  on  September  22,  1941.)  [86] 


(Immediately  after  the  convening  of  court  on 
Monday,  September  22,  1941,  the  Court  read  the 
following  written  ruling:) 

Since  by  the  terms  of  the  pre-trial  stipulation 
the  only  evidence  in  the  case  about  which  there  is 
scii ous  controversy  is  defendant's  evidence  as  to 
power  site  value,  I  deem  my  decision  upon  the 
government's  objection  thereto  of  sufficient  im- 
portance to  justify  my  presenting  my  ruling  in 
writing. 
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The  evidence  to  which   the  Government 

was  outlined  in  defendant's  coun 
last  Tuesday.  Thai  there  may  be  no  question  afa 
what  the  defendanl   hopes  to  prove,   I   will  in. 
porate  that  statement   in   its  .•ninety  n,  tln>   nil 
To  this  offer,  plaintiff  interposes  two  objections: 

1.  That  under  the  rule  laid  down  in   I 
Chandler-  Dun  I  >ai\  229  U.  S.  53,   followed   in   I 
tinental  Land  Co.,  v.  U.  S.,  88  Fed.  (2d     l'»l. 
tiorari  denied  October   II,   L937,  302   U.  S.  715 
riparian  owner  has  no  property  righl  in  the  bed 
the  stream  or  to  the  use  of  the  water  or  the  po 
inherent  therein  as  againsl  the  United  States  and 
is,  therefore,  barred  from  a  recovery  for  any  power 
site  value  of  its  riparian  lands. 

2.  That,  because  paragraph   12  of  the  pre-trial 
stipulation  includes  an  admission  by  defendant  that 
the  backwater  from  a  dam  constructed   at    Kettle 
Falls    would    flood    approximately    518    tracts 
privately  owned  land  and  approximately    ton 
ferent  ownerships  and  would  also  flood  Borne  with- 
drawn or  reserved  public  land  of  the  United  9 
(including'  Indian  reservation  land)  and  also  some 
State  land,  therefore  defendant   is  not   entitled   to 
recover   power   site   value   under   the    rule   that    DO 
owner  of  any  one  or  any  number  of  tracts  1« 

the  whole  [87]  is  entitled  to  be  paid   for  a  >!. 
of  the  value  of  the  whole  in  condemnation  pro© 
ings  unless  there   is  a    reasonable   probabilitj    that 
all  the  ownerships  could  be  combined 
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This  argument  is  made  despite  the  fact  that  in 
Mr.  Paine'fl  opening  statement  he  stated  that  de- 
fendant's testimony  would  show  that  reservoir  lands 

d  be  readily  acquired. 

The  questions  involved  in  the  discussion  of  the 
plaintiff's  objection  were  thoroughly  briefed.  Many 
ere  presented  to  the  Court.  I  want  to  assure 
counsel  on  both  sides  that  each  one  of  these  cases 
was  carefully  examined  and  re-examined  and  care- 
fully studied  and  re-studied.  1  have  reached  the  con- 
clusion, however,  that  my  decision  on  this  point 
should  rest  exclusively  upon  my  opinion  as  to 
whether  or  not  the  Continental  Land  case  is  con- 
trolling in  the  case  at  bar.  This  is  not  because  the 
Continental  Land  case  involved  the  same  river  and 
the  same  government  project  as  are  involved  here. 
The  importance  of  the  Continental  Land  case,  so  far 
as  this  case  is  concerned,  lies  in  the  fact  that  it  was 
decided  upon  by  the  Court  of  Appeals  for  the  Ninth 
Circuit  and  that  the  decision  in  effect  had  the  ap- 
proval of  the  Supreme  Court.  If  the  Circuit  Court 
decided  the  precise  questions  which  are  now  pre- 
sented to  me,  then  I  am  controlled  by  it.  If,  on  the 
other  hand,  it  can  be  distinguished  from  the  case 
at  bar.  J  feel  this  defendant  should  be  entitled  to 
complete  its  record  in  this  trial  if  for  no  other 
n  than  to  prevent  a  duplication  of  the  expense 
of  preparation. 

Defendant  presents  the  following  points  of  dif- 
ference between  the  evidence  in  the  Continental 
Land  case  and  its  proposed  evidence  in  this  case: 
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1.  That  the  lands  involved   in  the  Gonthn 
ease   were   [88]   acquired    by   their  owi 

small  consideration  with  no  purpose  of  using  them 
as  abutments  in  the  construction  of  a  dam   I 
pointed  out  here  that  since  the  opening  of  the  landa 
here  involved  for  public  settlement,  these  lands  I 
been  repeatedly  sold   and    re-sold   on   the   bfl 
their  value  for  power  Bite  purposes,  h 
that  the  testimony   will   show  thai   the  de  i 
paid  $150,000  fur  these  lands  in  1921. 

2.  In  the  Continental  case,  no  development  wo 
was  ever  done  by  the  owners  l<»okiim  towards  the 
use  of  those  lands  lor  power  site  purposes;  no  ap- 
plication for  rights  was  ever  made  t.»  the  Federal 
Power  Commission;  no  one  of  the  owners  ever  B] 

a  cent  in  an  effort  to  ascertain  whether  those  I. 
were   available    for   power   site    purposes.    On    the 
other  hand,  defendant's  opening  statement  out] 
an  almost  continuous  activity   from   L921   down 
1936  looking  towards  the   ultimate   use  of  the 
fendant's  property  lor  the  construction  of  a  dam. 
Applications  were  made  to  the  Federal  Power  Com- 
mission, to  the  State  Supervisor  of  Hydraulics 
Washington,  negotiations  were  conducted  with  the 
State  Land  Commissioner  of  Washington,  and 
gineering  and  financial    surveys    were   mad' 
result  of  all  of  which  expenditures  were  made 
the   defendant   corporation   in   a   total   am. '11111 
eluding  the  cost  of  acquisition  of  H7V 

3.  That  the  geological  structure  ai  Grand  I 
where  the  Continental  lands  were  located  was  such 
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that  to  develop  a  full  use  of  the  project  the  im- 
mediate construction  of  a  high  dam  was  necessary 
which  involved  the  expenditure  of  $170,000,000.  By 
comparison,  it  is  asserted  that  the  geological  struc- 
ture at  Kettle  Falls  was  such  that  an  original  dam 
iu  the  amount  of  approximately  $9,000,000  could 
have  been  constructed  on  which  there  might  later 
be  imposed  a  higher  dam  at  a  cost  of  [89]  $11,000,000 
and  upon  which  there  could  be  superimposed  an 
additionally  higher  dam  at  an  additional  cost  of 
$11,000,000. 

4.  That  in  the  Continental  case  the  evidence  re- 
vealed nothing  to  indicate  either  the  ability  or  will- 
ingness of  private  capital  to  proceed  with  the  con- 
struction and  development  of  that  enormous  project. 
Defendant  asserts  that  its  evidence  will  prove  that 
it  was  ready,  able  and  willing  to  have  proceeded 
with  the  construction  at  Kettle  Falls  had  it  not  been 
prevented  from  so  doing  by  the  plaintiff. 

5.  Defendant 's  counsel  states  that  it  is  presenting 
this  case  on  a  different  theory  than  that  pursued 
by  counsel  in  the  Continental  case.  There  counsel 
relied  upon  the  ''inherent  adaptability"  theory  ask- 
ing for  a  verdict  in  an  amount  of  three  to  four  mil- 
lion dollars  on  the  basis  of  the  ratio  of  value  which 
the  lands  used  for  the  placing  of  the  abutments  to 
the  dam  would  bear  to  the  total  structure.  In  this 
case  counsel  for  defendant  contend  that  they  are 
not  claiming  any  right  to  the  use  of  the  bed  of  the 
river  or  the  water  flowing  over  it  but  are  simply 
asking  the  value  of  their  lands  upon  the  basis  of 
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what    private  capital   would   pa}    I'm-  them   ,,, 
evenl    they   should    sell    them   to   private   indu 
seeking  to  use  them  in  the  construction  of  a  pri 
power  dam.  In  that,  counsel  contend  consideration 
would  have  t«»  be  given  i<>  the  expenditures  which 
defendant  lias  made  such  as  above  described 
It   must   be   apparent    to   anyone   that    thi    • 
stitute    real    differences   between    tin-    Pacts    proved 
in  the  Continental  ease  and  the   facts  proposed  to 
be  proved  in  this  case.  The  question  for  me  to  de- 
cide is  whether  or  not  the  appellate  court,  in 
ciding  the  Continental  ease,  was  influenced  by  any 
of  the  facts  in  that  case  which  were  different  from 
the  facts  in  this  case.  [90]  To  decide  thai  question, 
I  must  look  at  the  opinion  of  the  Court,  the  hi 
of  the  parties  and  the  transcript  of  the  record  on 
appeal.  Each  of  these  I  have  carefully  examined. 
Let  us  now  attempt  to  analyze  what  they  contain. 


APPELLANTS  OPENING   BRIEF 

In  their  brief  the  appellants  outlined   the   pro- 
cedural situation  in  their  statement  of  the  case  and 
outlined   appellants'   testimony    in   their   state] 
of  the  facts.  Next  we  find  on  Page  15  the  followh 

"The  Question  on  Appeal 
"The  question  on  this  appeal  is,  whether, 
the   facts  contained   in   the   record,   the   Court 
erred  in  striking  Appellants'  evidence,  and  in- 
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strueting  tlie  jury  not  to  consider  the  adapta- 
bility of  the  land  for  use  as  a  damsite,  in  de- 
termining- its  market  value." 

The  assignments  of  error  went  to  the  trial  court's 
granting  of  the  motion  to  strike  from  the  record 
all  testimony  in  regard  to  the  market  value  of  the 
land  in  question  for  damsite  purposes,  the  claims 
of  error  as  to  instructions  given  and  refused  and 
in  denying  appellants'  motion  for  new  trial  and  en- 
tering judgment  for  the  Government. 

The  next  item  in  the  brief  was  entitled  "Brief 
of  the  Argument."  Under  this  we  find  the  statement 
that  the  special  adaptability  of  the  lands  was  con- 
ceded. This  coincides  with  the  provisions  of  Para- 
graph 7  of  the  pretrial  stipulation  here. 

Next  comes  the  statement  of  the  rule  that  inherent 
adaptability  of  property  for  special  use  must  be 
taken  into  consideration  in  determining  the  market 
value. 

The  next  question  raised  is  in  reference  to  Judge 
[91]  Webster's  ruling  and  the  reasons  stated  there- 
for. Appellants  contended  that  the  mere  fact  that 
appellants  did  not  own  or  have  a  license  to  the  river 
bed  does  not  exclude  evidence  of  special  adaptabil- 
ity. In  support  of  that,  the  appellants  there  cited 
the  same  cases  as  are  cited  by  defendant  here  start- 
in-  with  Mississippi  &  Rum  River  Boom  Company 
v.  Patterson,  98  U.  S.  403  down  to  Olson  v.  United 
States,  292  U.  S.  246.  The  appellants  then  contended 
that   the   fact  that   thev  did  not  own  or  have  the 
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n'  W  feo  use  Hi.  fl„w  of  tl,,  rivei  did  ad  excludi 

evidence  of  special  adaptability.  I.,  BUpporl 
they  relied  upon  the  same  cas<  they  had  i 

<»n  the  previous  noinl  excepl  that  they  added  th< 
the  case  of  United  States  v.  Chandler-Dunbai  ( 

pany,  229  U.  8.  53. 

The  third  point  was  thai  the  fad  that  the  Colum- 
bia River  is  navigable  and  that  the  (iovornment 
was  taking-  appellants'  land  in  the  aid  of  navigation 
did  not  exclude  evidence  of  special  adaptability.  In 
support  of  that,  they  cited  the  same  group  of  cases 
and  added  Boston  Chamber  of  Commerce  \.  Boston, 
217  U.  S.  189. 

The  appellants  then  concluded  their  brief  state- 
ment of  their  argument  with  the  point  thai  the  im- 
provement of  navigation  was  not  in  the  case  and 
added  then  the  citation  of  Monogahela  Navigation 
Company  v.  United  States,  148  U.  S.  312. 

Appellants  then  proceeded  into  a  detailed  argu- 
ment  of   the   points   which   I   have   just   outlined. 
While  the  language  that  they  used  was  different, 
I  am  convinced  after  careful  study  of  it  that,  ill 
fundamental  effect,  the  appellants  presented  th< 
precisely  the  same  argument  as  has  been  ><>  ably 
presented  by  defendants'  counsel  here.  While  they 
cited  other  cases  which  have  nol  been  cited  to  me 
and  while  they  failed  to  cite  some  [92]  of  ti 
which  counsel  has  cited  to  me,  it  is  apparent   that 
the  cases  upon  which  they  mainly  relied  w. 
ciselv  the  same  cases  upon  which  defendants 
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here — Mississippi  River  Boom  case  and  the  Monon- 
gahela  Navigation  case,  Olson  v.  United  States  and 
that  portion  of  the  Chandler-Dunbar  opinion  in 
which  allowance  for  canal  and  lock  purposes  was 
approved  by  the  Supreme  Court.  Of  particular  im- 
portance is  the  statement  of  summary  and  conclusion 
found  on  Page  66  of  their  brief  as  follows: 

"Summary  and  Conclusion 
1. 
"We  Believe  That   It   Is   Fair  to   State  That 
the  Following  Facts  Are  Established  Either 
By  Admission  or  By  Competent  Evidence. 

"1.  That  Appellants'  lands,  which  are  taken 
in  these  proceedings,  are  uplands,  situated 
above  ordinary  high  water  mark. 

"2.  That  Appellants'  uplands  possess  in- 
herent adaptability  for  use  as  a  damsite. 

"3.  That  they  are  the  only  lands  in  existence 
which  are  suitable  and  available  for  a  damsite 
useful  for  the  development  of  hydro-electric 
Power,  and  for  irrigation,  by  using  Grand 
Coulee  as  a  storage  reservoir. 

"4.  That  these  uses  can  be  accomplished 
only  by  building  a  dam  across  the  Columbia 
River  at  Grand  Coulee  and  that  no  such  dam 
can  be  built  without  using  appellants'  lands. 

"5.  That,  at  the  time  of  taking  there  was 
a  market  for  appellants'  lands  for  use  as  a 
damsite  by  others  than  the  Government,  and 
that  there  was  a  'legal  and  practical  possibility' 
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of  tneir  being  acquired  and  used  for  thai  put 

pose. 

"6.    Thai,  the  market   ralue  0f  these  lands 
was  greatly  increased  because  of  their  adapta- 
bility  for  a  damsite,   and   thai    their   mi 
value  can  not  be  determined  excepl  by  consider 
ing  such  adaptability.' ' 


We  next  come  to  the 

APPELLEE'S  BRIEF 

Here  we  find  a  detailed  statement  of  the  evidence 
which   [93]   includes  the  full  Btatemenl    of  Ju< 
Webster  in  deciding  the  case  in  this  Court 

Next  comes  the  appellee's  brief  statement  of  its 
position  found  on  Pages  25-29  inclusive  of  appel- 
lee's brief.  In  that  brief  the  Government  made  tl 
contentions : 

First,  that  Judge  Webster's  decision  was  corn 
on  the  proposition  that  the  Governmenl  'a  paramount 
right,  title  and  control  of  the  beds  and  wa1     - 
navigable   streams    would   defeat    any    claim    of   a 
riparian    owner   to   the    value   of    riparian    upland 
lands  for  use  as  a  damsite.  In  supporl  of  that  de- 
cision, the  Government  relied  upon   the  Chandlei 
Dunbar  case,  the  case  of  Lewis  Blue  Poinl  ' 
Co.  v.  Briggs,  229  U.  S.  82;  Ashwander  v.  Tenn. 
Valley  Authority,  297  U.  S.  288.  On  this  poinl 
authorities  relied  upon  by  the  Governmenl  are  the 
same  as  those  relied  upon  by  the  Governmenl  here 
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except  that  they  now  have  added  the  case  of  U.  S. 
v.  Appalachian  Electric  Power  Co.,  311  U.  S.  377, 
which  had  not  at  that  time  been  decided. 

Appellee's  second  point  was  an  attack  upon  the 
Continental  Land  Company's  witnesses  because 
they  were  not  qualified  as  experts. 

Appellee's  third  contention  was  that  diversity  of 
ownership  and  the  large  number  of  tracts  which 
would  necessarily  be  flooded  defeated  Continental 
Land  Company's  claim  on  the  theory  that  where 
it  was  necessary  to  combine  ownership  of  different 
properties  in  order  to  create  a  value,  such  value 
would  not  be  permitted  to  be  used  as  a  basis  for 
compensation  of  a  claim  in  a  condemnation  action. 
In  support  of  that  point,  the  Government  relied 
Upon  precisely  the  same  cases  as  have  been  pre- 
sented to  me  by  Mr.  Stoutemyer. 

So  far  as  I  have  been  able  to  analyze  appellants' 
reply  [94]  it  was,  in  effect,  merely  a  re-statement 
of  the  arguments  presented  in  its  opening  brief. 

The  next  question,  then,  is  what  did  the  Circuit 
Court  of  Appeals  decide?  Briefly  stated,  that  Court 
sustained  the  position  of  the  Government  as  to  its 
first  point.  It  ignored  the  Government's  second 
point,  As  to  the  third  point,  the  Circuit  Court 
sustained  the  position  of  the  Government  that  the 
lands  had  no  inherent  value  for  the  purposes  claimed 
because  there  was  no  evidence  of  reasonable  proba- 
bility of  the  combination  of  these  lands  with  other 
necessary  lands  which  would  be  required  to  com- 
plete the  project  for  private  use.  However,  on  this 
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poinl  the  Circuil  Courl  did  doI 
for  the  Governmenl   contended   there  ...    eoi  t< 
here.  It  chose  to  follow  the  rule  laid  down  in  \|. 
Candless  v.  United  States,  298  U.  8.  342,  in  which 
it  was  held  thai  the  fact  thai  such  use  can  be  made 
only  in  connection  with  other  lands  doea  qoI  q< 
sarily  exclude  it  from  consideration  if  the  possibil- 
ity of  such  connection   is   reasonably   sufficient   to 
affect  the  market  value.  In  writing  the  opinion  for 
the  Circuit  Court,  Judge  Neterer  outlined  b 
ordinary  detail  the  facts  of  and  the  background  for 
that  case.  He  quoted  at  length  from  the  decision  of 
Judge  Webster  and  concluded  thai  quotation  with 
the  statement:  "The  Court  could  well  resl  affirmance 
upon  the  statement  of  Judge  Webster  in  striking 
from  the  jury's  consideration  the  evidence  relating 
to  damsite  value."  However,  Judge  Neterer  saw  tit 
to  proceed  with  a  further  discussion  of  the  Gov- 
ernment's first  point  citing  various  cases  and  run- 
eluded  with  this  language: 

"No  persuasive  merit  is  impressed  by  argu- 
ment that  the  court  in  this  case  was  dealing 
with  water  power  as  a  separate  unit  of  prop- 
erty and  inherent  [95]  adaptability  of  the  land 
('hypothetical   additional   value'     as   here  C 
tended  for  was  not  considered.  All  the  expi 
sions   of  the   court   in   relation   to   cadi   other, 
considered  as  a  whole  in  disposition  of  the  m 
before  it,  are  to  the  contrary. 

"It  is  axiomatic  that   if  the   riparian   owner 
has  no  right  to  approach  the  river  as  aga 
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the  right  of  navigation,  he  has  no  inherent 
right  of  value  'adaptable  to  special  use'  over 
and  above  the  reasonable  market  value  of  the 
upland  for  any  purpose  to  which  it  may  reason- 
ably be  adapted  now,  or  in  a  reasonable  time 
in  the  future.  This  was  fairly  submitted  to  the 
jury.  This  issue  is  no  newly  created  relation 
or  right,  but  has  existed  long  prior  to  the 
private  ownership  in  the  land.  The  rights  were 
fixed  and  relations  established  by  the  adoption 
of  the  Constitution." 

The  remainder  of  Judge  Neterer's  opinion  is  di- 
rected to  the  third  point  presented  by  the  Govern- 
ment upon  the  question  of  diversity  of  ownership. 
It  was  in  the  consideration  of  this  point  that  Judge 
Neterer,  for  the  first  and  only  time,  discussed  the 
facts  of  that  case  insofar  as  those  facts  differed 
from  the  facts  of  this  case.  Counsel  for  defendants 
contends  that  because  those  differing  facts  were 
discussed  in  that  portion  of  Judge  Neterer's  opinion 
that  it  must  be  concluded  that  those  facts  influenced 
that  Court  in  its  decision  on  the  Government's  first 
point.  I  can  not  agree  with  that  contention.  Nowhere 
in  Judge  Webster's  decision  nor  in  that  portion 
of  the  opinion  of  the  Circuit  Court  dealing  with  the 
Government 's  point  [96]  number  one  is  there  any 
indication  that  any  of  the  facts  which  I  have  out- 
lined in  points  1-4  inclusive  in  my  classification 
of  the  differences  between  the  facts  here  and  the 
facts  in  the  Continental  case  wrere  ever  even  con- 
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sidered.  The  mere   feci   thai   Judge   tfeterer  men 
tioned  them   in  discussing  the  Government's  third 
point   has  no   relationship  to  the  consideration  of 

the  first  one. 

However,    as    I    previously    stated,    defendant's 
counsel  is  presenting  this  case  on  a  differenl  thi 
from  that  pursued  by  counsel   in   the  Continental 
case.  He  states  that  he  is  not  using  the  "inherent 
adaptability"  theory  and  that  when  Judge  W.I, 
and  Judge  Neterer  used  the  language  "hypothetical 
value"  they  had  in  mind  an  entirely  differenl  sit- 
uation than  that  which  he  presents  here.  Hi 
that  he  is  making  no  claim  to  the  righl  to  use  the 
bed  of  the  river  nor  to  the  use  of  the  water.   He 
therefore,   contends   that   lie   presents   an    entirely 
different  case  than  that  upon  which  Judge  Web 
and  the  Circuit  Court  of  Appeals   passed.    Lei    us 
examine  that  argument. 

Any  money  which  defendant  has  spenl  in  pur- 
chasing, investigating  or  improving  this  property 
was  spent  for  the  purpose  of  its  use  in  providing 
abutments  for  a  hydroelectric  power  dam.  It'  it 
had  not  been  suitable  for  that  purpose,  defendanl 
would  not  have  paid  $150,000  for  it  nor  would  it 
have  spent  another  cent  upon  it.  Aside  from  its 
use  as  agricultural  land,  defendant's  land  is  value- 
less except  for  power  site  purposes.  Unless  it 
used  for  power  site  purposes,  it  is  also  valueless 
regardless  of  how  much  money  lias  been  B] 
upon  it.  None  of  these  prospective  purchasers  would 
have   been  interested   in   it    had   thej    known    that 
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they  could  not  build  a  dam  across  the  river  at  that 
point.  The  use  of  the  bed  of  the  river  and  the  flow 
of  [97]  the  stream  is  insuperably  connected  with 
the  use  of  the  adjoining  uplands  in  creating  a  value 
for  power  site  pusposes.  Defendant  could  have  spent 
$5,000,000  or  $500,000,000  in  the  development  of 
this  property  without  making  any  difference.  It 
only  became  valuable  when  it  could  earn  on  an  in- 
vestment through  the  creation  of  profits  resulting 
from  the  sale  of  electrical  energy.  That  value  does 
not  exist  in  a  riparian  owner  as  against  the  United 
States.  I  appreciate  that  counsel  for  defendant,  with 
the  utmost  earnestness  and  all  sincerity  believes 
that  he  has  offered  to  present  a  different  case  than 
that  presented  by  the  attorneys  in  the  Continental 
case.  He  thinks  that  by  disassociating  the  claim  for 
the  uplands  from  the  claim  for  the  use  of  the  bed 
of  the  rive]'  or  the  flow  of  the  stream  that  he  can 
make  out  a  case  for  a  separate  value.  There  is  no 
such  value.  The  uplands  can  not  be  disassociated 
from  the  bed  of  the  river  and  the  flow  of  the  stream. 
Without  the  use  of  the  bed  of  the  river  or  the  flow 
of  the  stream  these  uplands  are  no  more  capable 
of  use  Cor  power  site  purposes  than  any  other  land 
in  the  arid  region  of  Central  Washington.  But 
counsel  says  that  they  have  actually  expended  almost 
half  a  million  dollars  in  the  purchase  and  develop- 
ment of  this  property  as  a  power  site.  They  might 
have  gone  further  and  have  installed  all  of  their 
generating  equipment  and  their  transmission  lines 
but  they  still  would  not  have  had  anything  of  value 
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as  a  power  Bite.  It  takes  the  9om  of  runninj 
fco  create  value  on  hydroelectric  developm<  i 
Government  controls  thai.  The  Government 

ways  coiii rolled  ii  and  it  is  immaterial  ho*  much 
money  defendant  may  have  spenl   it  would 
a  power  site  of  any   value.    Lei    me   illustrate 
what  is  probably  an   absurd   example.   Sometimes 
it  requires  absurd  [98]  examples  to  bring  out  the 
fallacies    of   very    appealing   arguments.    I    mi^ht 
spend  an  unlimited  sum  building  and  equippir 
sanitarium   for  nervous   patients   <>n    the   land    be 
tween  the  Milwaukee  and  Great  Northern  tracks  in 
the  center  of  Spokane.  I  might  invest  there  a  mil- 
lion dollars.  I  might  have  every  piece  of  equipment 
known  to  modern  medical  science.  It  would  uo1  have 
the   slightest   value   as   a   sanitarium    for   nervous 
patients.  Should  a  condemnation  a<-ti<ni  be  brouj 
against  the  property,  I  could  recover  nothing  on 
the  basis  of  its  value  as  a  sanitarium.  Unfortunately, 
the  defendant  here  invested  its  money  and  expended 
its  funds  in  an  effort  to  create  a  value  which  could 
not  exist  separate  and  apart  from  the  use  of  other 
property    which    the    Government    controlled    and 
which  the  Government  decided  not  t<>  permit   this 
defendant  to  use.  The  defendant  very  naturally  f< 
aggrieved  that  it  is  compelled  to  suffer  this 
It,  however,  must  be  realized  that  it  purchased  this 
property  and  expended  these  funds  after  the  pass 
by    the    Congress    of   the    Federal    Power    Ad    and 
eight  years  after  the  Supreme  Court   had  decided 
the  case  of  United  States  v.  Chandler-Dunbar.  I> 
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.spite  thai  fact,  however,  I  would  be  strongly  in- 
clined to  consider  that  portion  of  counsel's  argu- 
ment were  it  not  for  the  opinion  of  the  Supreme 
Court  in  the  Appalachian  Power  case.  There  the 
Court  said: 

"The  Federal  Government  has  domination 
over  the  water  power  inherent  in  flowing- 
streams.  It  is  liable  to  no  one  for  its  use  or 
non-use.  The  exclusion  of  riparian  owners  from 
its  benefits  without  compensation  is  entirely 
within  the  Government's  discretion.  .  .  .  Water 
Power  development  from  dams  in  navigable 
streams  is  from  the  public's  standpoint  a  by- 
produce  of  the  general  use  of  the  rivers  for 
commerce." 

I  am  forced  to  the  conclusion  that  there  is  no  real 
dis-  [99]  tinction  between  the  facts  of  this  case  and 
the  facts  of  the  Continental  case.  Therefore,  despite 
my  determination  to  permit  the  introduction  of 
this  testimony  if  a  way  could  be  found  to  justify  it, 
I  am  now  convinced  that  it  would  be  of  service  to 
no  one  to  take  the  time  or  to  expend  the  money 
necessary  to  permit  the  introduction  of  defendant's 
proposed  testimony.  It  may  well  be  that  the  Circuit 
Court  will  decide  that  on  the  basis  of  the  different 
facts  of  this  case  it  will  make  a  different  ruling 
from  that  in  the  Continental  case.  Until  then.  I 
am  bound  by  that  decision. 

Mr.  Herman:  If  the  Court  please,  you  will  allow 
us  an  exception  to  your  ruling? 
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The  Courl :     I   will  allow  an  exception.    Do 

want  t<>  make  offers  of  proof,  Mr.  Paine  1 

Mr.    Paine:    Fes,   if   Four   Honor  please     1 
will  take  some  little  time.    I  don'1  know  whether 
they  should  be  made  in  the  presence  or  the  i 

of  the  jury. 

The  Court:    I  dou't  know  thai  it  mak<  dif- 

ference. Do  you  want  a  little  time  to  get  read 

Mr.  Keith:  May  I  say.  Four  I  loner,  thai   I  think 
they  should  be  made  in  the  absence  of  the  jury. 
Mr.  Paine:  All  right,  about  a  five-minute  n 
(Whereupon,  a  short  recess  was  takes 
The  Court:  Before  you  start,  for  fear  I  may  f< 
get  it,  you  will  remember  that  during  the  plaint 
case  there  was  an  offer  made  of  the  exhibit  which 
constituted  the  denial  of  the  application  by  the  I 
era!  Power  Commission,  and  I  reserved  decision  <>n 
that.  I  very  largely  agree  with  the  position  which 
the  defendant  takes  on  that,  that  the  granting  or 
failure  to  grant  an  application  under  all  of  ti 
developed  is  not  material  and  I  will  sustain  the  ob- 
jection  of   the   defendant   to   the   introduction 
Plaintiff's  Exhibit  "A"  and  will   allow  an   [100] 
exception  to  the  Government. 

Mr.  Paine:  On  these  offers  of  proof,  in  order  thai 
we  may  run  into  no  technical  questions. thru  11 
are  all  present  in  court  and  I  think  for  the  pur] 
of  the  record  I  would  like  to  call  them  and  maybe 
have  them  sworn  as  a  group  s<»  that  the  record  can 
show  that  the  witnesses  arc  present  and  sworn, 
ready  to  testify,  so  that  there  will   he  no  question 
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about  failure  to  make  the  proper  offer  and  failure 
to  have  the  necessary  witnesses,  so  that  if  these 
gentlemen  will  stand  I  will  ask  to  have  them  sworn: 
Mr.  E.  H.  Collins,  Mr.  J.  P.  Graves,  Mr.  A.  T. 
Lamed,  Mr.  M.  O.  Leighton,  Mr.  W.  F.  Miller,  Mr. 
K.  M.  Robinson  and  Mr.  0.  B.  Shay.  (The  fore- 
going witnesses  rose,  were  sworn  by  the  clerk  to  the 
effect  that  the  testimony  they  were  about  to  give 
was  the  truth  and  nothing  but  the  truth.) 


Offer  of  Proof  No.  1 

Mr.  Paine:  Comes  now  the  defendant,  The  Wash- 
ington Water  Power  Company,  and  offers  to  prove 
by  the  witness  E.  H.  Collins,  who  is  present  in  the 
court  room  and  who  has  been  sworn  as  a  witness, 
that  the  Kettle  Falls  site  has  been  recognized  in 
surveys  and  studies  as  one  of  the  most  suitable  and 
feasible  sites  on  the  river  for  the  development  of 
electrical  energy. 

I  am  going  to  break  these  into  quite  numerous 
offers,  Your  Honor,  because  under  the  rulings  an 
offer  may  be  rejected  if  any  part  is  improper  or  in- 
admissible, and  some  may  be  improper  or  inad- 
missible on  some  other  ground  than  the  general 
ground  on  which  Your  Honor  held. 

The  Court:  Then  it  will  be  necessary  for  the 
Government  to  make  its  objections.  Let  the  record 
show  that  the  Government  [101]  objects  to  all  of 
the  offers   on  the   grounds  which  were   heretofore 
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staled   and    upon    which    a    rulin 
morning. 

Mr.  Keith:  I  hope  that   ii  would  speed  pro 
ings  if  we  can  have  a  general  objection,  bu1 
reluctanl  to  take  a  general  objection  unless  we  I 
the  consent  of  the  defendants  thai  they  maj  b 
sidered  as  a  specific  objection  to  each  offer  of  pr 

Mr.  Herman:  It  won't  lake  long  for  him  to 
cifically  object  and  for  Your  Eonor  to  rale  and  for 
us  to  take  our  exceptions. 

Mr.  Keith:  I  object  to  the  offer  of  proof  upon 
the  grounds  stated  in  the  argument. 

The  Court:  Objection  sustained. 

Mr.  Paine:  Exception. 

The  Court:  Exception  allowed. 


Offer  of  Proof  No.  2 
Mr.  Paine: 

Comes    now    the    defendant.    The     Washington 
Water  Power  Company,  and  offers  t«>  prove  by  the 
witness  E.  H.  Collins,  who  is  present   in  the  court 
room  and  who  has   been   sworn  as   a   witness,   that 
many  projects  have  been  construed  under  the  p 
visions  of  the  Federal   Power  Act,  and  the 
able   prices   for  said  sites  have   been    included 
legitimate  expense  on  the  part   <>f  tin-   eompai 
constructing-  said  power  projects. 

Mr.  Keith:  I  object  to  the  offer  on  the  groin 
stated  and  upon  the  additional  ground  that  the  i 
dence  offered  is  immaterial. 
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The  Court :  Sustain  the  objection  on  the  first 
ground  and  I  will  overrule  the  objection  on  the  sec- 
ond ground.  I  think  that  while  the  general  rule  is 
that  they  can't,  prove  expenditures,  I  think  the  na- 
ture of  this  case  is  such  that  had  I  [102]  permitted 
the  testimony  of  the  defendant  to  be  admitted  that 
I  would  have  to  permit  them  to  prove  the  amount  of 
the  expenditures  because  they  cover  the  question  of 
its  value  as  a  power  site  and  the  ultimate  question 
for  the  witness,  like  Mr.  Graves  if  he  testified, 
would  be  as  to  its  market,  value:  For  example,  the 
money  that  you  spent  in  boring,  you  would  prob- 
ably show  the  amount  that  you  spent  in  boring, 
because  any  purchaser  would  take  that  fact  into 
consideration  in  determining  how  much  they  would 
pay  for  it.  Therefore,  I  will  overrule  the  objection 
on  that  ground  and  allow  an  exception  for  the  first 
ruling  to  the  defendant. 


Offer  of  Proof  No.  3 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  prove  by  the 
witness  E.  H.  Collins,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that  by 
the  Act  of  August  30,  1935,  the  United  States  au- 
thorized and  adopted  the  Grand  Coulee  Dam  proj- 
ect providing  for  the  erection  of  a  dam  of  sufficient 
height  to  flood  the  lands  of  the  defendant  at  Kettle 


vs.  United  States  o)   i,„,  Hea 

Kails  and  completely  eliminate  the  head  of  v. 
at  Kettle  Falls;  thai  the  defendant's  land  1: 
taken  by  the  United  Stales  in  thia  proceedin 
pari  of  said  Grand  Coulee  Dam  project;  thai  had 
this  development,  as  a  pari  <>r  which  the  defends 
lands  are  being  condemned,  nol  been  made,  the 
fendant  at  this  time  would  have  been  ready  to 
struct  a  hydroelectric  project  at  Kettle  Palls. 

Mi-.  Keith:  We  object  on  tin-  general  ground  and 
also  on  the  special   -round  that  tin-  testimoi 
fereci  would  be  immaterial. 

The  Court:  1  will  sustain  the  objection  on  the 
general  ground  and  allow  an  exception  and  overrule 
the  objection  on  the  [103]  special  ground. 


Offer  of  Proof  No.  4 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  prove  by  tin* 
witness  E.  H.  Collins,  who  is  presenl  in  the  court 
room  and  who  has  been  sworn  as  a  witness  that  the 
shore  lands  of  the  State  of  Washington  adjoining 
the  property  of  the  defendant.  The  Washington 
Water  Power  Company,  being  herein  condemned 
were  negotiated  for  by  The  Washington  Water 
Power  Company  with  the  State  of  Washington; 
that  the  State  of  Washington,  acting  by  and  through 
the  Land  Commissioner  of  said  state,  had  agri 
to  sell  said  shorelands  on  each  side  of  the  Columbia 
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River  to  the  defendant.,  The  Washington  Water 
Power  Company,  for  approximately  $29,000,  and 
that  said  agreement  was  in  full  force  and  effect  and 
in  good  standing  on  August  30,  1935,  when  the 
United  States  Government  authorized  and  adopted 
the  Grand  Coulee  Dam  project. 

Mr.  Keith :  I  object  to  that  on  the  general 
grounds. 

The  Court :  Objection  sustained  and  exception  al- 
lowed. 


Offer  of  Proof  No.  5 
Mr.  Paine: 

(Omes  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  prove  by  the 
witness  E.  H.  Collins,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that 
The  Washington  Water  Power  Company  had  made 
application  to  the  State  Supervisor  of  Hydraulics 
by  applications  No.  708  and  709  for  permits  to  ap- 
propriate and  store  waters  of  the  Columbia  River; 
that  its  applications  were  prior  in  point  of  time  to 
any  other  applications  made  with  reference  to  the 
use  of  the  waters  of  said  river;  that  The  Washing- 
ton Water  Power  ( 1ompany  did  keep  said  applica- 
tions in  good  standing  and  did  pay  all  license  fees 
[104]  due  the  State  of  Washington;  that  on  July 
17,  1934,  the  State  Supervisor  of  Hydraulics  ad- 
vised The  Washington  Water  Power  Co.  that  its 
applications  to  appropriate  and  store  the  waters  at 
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Kettle  Falls  would  be  kepi  in  good    tan  Lin     until 
such  time  as  the  dnited  Stat  ernma  I 

steps  to  construct  the  high  dam  at  Grand  l 
thai  the  aforesaid  applications  were  finally  canceled 
by  the  Stale  Supervisor  of   Bydraulics  aft< 
United  States  Governmeni   started  eonstruetioi 
said  dam  at  Grand  Coulee;  and  thai  Baid  cancella- 
tion of  said  applications  was  the  consequence 
such  construction  by  the  United  States  of  America 

Mr.  Keith:  I  object  on  the  genera]  grounds  and 
also  the  special  ground  that  the  proof,  it'  offe 
would  be  immaterial. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  allow  an  exception  and  overrule  the  ob- 
jection on  the  special  ground. 


Offer  of  Proof  No.  6 
Mr.  Paine: 

Comes    now    the    defendant.    The     Washington 
Water  Power  Company,  and  offers  to  prove  by  t  In- 
witness  E.  H.  Collins,  who  is  present   in  the  court 
room  and  who  has  been  sworn  as  a  witness,  thai 
a  result  of  and  by  reason  of  the  action  of  the  Umi 
States  Government  in  authorizing  and  adopting  the 
Grand  Coulee  dam  project  under  the  A.-t  of  Aug 
30,  1935,  and  by  reason  of  the  action  of  the  United 
States    Government   in   proceeding    with    the    eon- 
struction  of  the  Grand  Coulee  high  dam.  the  Super- 
visor of  Hydraulics   of   the   Stair    of    Washington 
canceled  the  said  applications,  Nos.  708  and  1 
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Mr.  Keith:  We  object  to  that  upon  the  general 
grounds  and  also  on  the  special  ground  that  it  is 
immaterial,  and  further-  [105]  more,  that  the  wit- 
ness through  whom  the  offer  is  made  is  incompetent 
to  testify. 

The  Court :  I  will  sustain  the  objection  on  the 
general  ground  and  overrule  it  on  the  special 
ground.  I  want  the  Circuit  Court  of  Appeals  to  get 
the  statement,  clear  on  that. 

Mr.  Herman:  If  the  Court  please,  allow  us  an 
exception. 

The  Court:  And  will  allow  an  exception. 


Offer  of  Proof  No.  7 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  prove  by  the 
witness  E.  H.  Collins,  who  is  present,  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that  the 
land  of  the  defendant,  The  Washington  Water 
Power  Company,  which  has  been  taken  by  the 
United  States  and  for  which  the  jury  is  to  make  an 
award  in  this  cause  consisted  of  330.31  acres  of 
upland  adjacent  to  the  Columbia  River.  That  is 
probably  covered  by  the  stipulation  as  an  admitted 
fact.  We  want  to  get  it  in  definitely  in  the  proof 
that  it  was  uplands  and  not  submerged  lands  or 
not  bottom  lands  as  talked  about  in  some  of  these 
other  eases  as  being  below  the  high  water  mark. 
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Mr.  Keith:  We  have  no  objection  to  th 
proof  bul  think  il  is  covered  complete 
stipulation. 

The  Court:  I  think  so  and   I  don'1  believe 

desirable  to  inject  the  <iiK.sii.iti  as  to  possibly  \x 
under  controversy.  I  certainly  decided  the  ob 
tion  on  the  theory  that  it  was  uplands. 

Mr.  Keith:  In  order  to  keep  the  record  eleai  on 
that  point,  that  there  is  no  doubt  in  the  mindf 
counsel  for  the  defendant  that  tin*  land  taken  by 
the  United  States  in  this  proceeding  is  upland  i 
fact,  I  am  willing  to  stipulate  thai  the  [106]  330.31 
acres  of  land  taken  by  the  Onited  States  are  upland 
lands. 

Mr.  Paine:   With  that,  we   will   withdraw  <■ 
No.  7. 

The  Court:  All  right. 

Mr.  Herman:  The  record  will  show  that  we  hi 
so  stipulated,  then,  Your  Honor  '. 

The  Court :  Yes. 


Offer  of  Proof  No.  8 

Mr.  Paine: 

Comes    now    the    defendant,    The     Washington 
Water  Power  Company,  and  offers  to  prove 

witness  E.  H.  Collins,  who  is  presenl   in  th >urt 

room  and  who  has  been  sworn  as  a  witnee 
during  the  period  from  1921  to  1936,  the  defendant, 
The  Washington  Water    Power  Company,   enl 
into  and  conducted  negotiations  with    th< 
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Power  Commission  to  obtain  a  license  to  develop 
the  power  site  on  its  lands  which  are  the  subject  of 
this  litigation  and  said  negotiations  continued  until 
the  Federal  Power  Commission  denied  the  defend- 
ant a  license  to  develop  said  site  after  Congress 
passed  the  Act  of  August  30,  1935,  authorizing  and 
approving  the  Grand  Coulee  dam. 

Mr.  Keith :  I  object  to  that  on  the  general  grounds 
and  on  the  special  ground  that  it  is  immaterial  and 
that  the  witness  is  incompetent  to  testify  to  the 
facts  offered. 

The  Court :  Sustain  the  objection  on  the  general 
grounds  and  allow  an  exception  and  overrule  the 
objection  on  the  special  ground. 


Offer  of  Proof  No.  9 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
E.  H.  Collins,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  [107]  that  during 
the  time  the  defendant,  The  Washington  Water 
Power  Company,  was  making  studies  relative  to 
the  development  of  hydro-electric  power  at  the 
Kettle  Falls  project  after  it  was  the  owner  of  the 
lands  here  involved,  and  before  the  Act  of  August 
30,  1935,  authorizing  and  approving  the  Grand 
Coulee  dam  project,  it  obtained  original  records 
of  .stream  flow  data  and  river  data  relative  to  the 
Columbia  River  extending  from  the  Canadian  bor- 
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del-  to  whal  is  known  as  Rickey   RapicU  h  ttle 

Falls;   this   river  data   was   made   use  of   b 
Bureau  of  Reclamation   in  making   plana   for  the 

development   of  the  Grand  Coulee  project   and  in 
connection  with  their  hearings  before  the  Int. 
tional  Joint  Commission  relative  to  the  encroi 

jneiit  of  backwater  into  the   Dominion  of  Canada 
during  the  period  just  prior  to  the  Bubmers 

the  Kettle  Falls  property  by  the  United  States;  that 
during  the  time  it  was  making  such  Btudies  of  tin- 
Columbia    River,    the    defendant,    The     Wash 
ton  Water  Power  Company,  built  a  gauging 
tion  on  the  Columbia  River  in  connection  with  it- 
engineering  studies  and  that   said  gauging   station 
was  operated  during  said  time  by  the  Dnited  91 
Geological  Survey  at  the  request  of  the  Bureau  of 
Reclamation. 

Mr.  Keith:     Objected  to  on  the  general  ground. 

The  Court:     Sustain  the  objection  and  allow  an 
exception. 


Offer  of  Proof  No.  10 

Mr.  Paine: 

Comes  now  the  defendant,  The  Washington 
Power  Company,  and  offers  to  prove  by  the  wit 
E.  H.  Collins,  who  is  present  in  the  '-.,1111  room  and 
who  has  been  sworn  as  a  witness,  that  topograph 
maps  were  made  by  The  Washington  Water  Power 
Company  of  the  territory  along  the  ( lolumbi 
from  the   Canadian   border  to  what    is   known      B 
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Rickey  Rapids  below  Kettle  [108]  Falls  during  the 
time  it  was  making  the  aforesaid  studies,  which 
maps  were  furnished  to  the  Bureau  of  Reclamation 
at  it  request  and  used  by  said  Bureau  of  Reclama- 
tion in  connection  with  its  plans  for  the  construc- 
tion of  Grand  Coulee. 

Mr.  Keith:  We  object  on  the  general  objection 
and  the  special  objection  that  it  is  immaterial. 

The  Court :  Sustain  the  general  objection  and 
allow  an  exception  and  overrule  the  special  objec- 
tion. 


Offer  of  Proof  No.  11 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  prove  by  the 
witness  E.  H.  Collins,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that 
the  United  States  army  engineers  undertook  to 
make  a  study  of  the  Columbia  River  and  its  tribu- 
taries and  a  report  was  made,  commonly  known  as 
the  No.  308  report  and  published  as  House  Docu- 
ment No.  103.  In  this  report  the  army  engineers 
made  use  of  all  data  obtained  from  the  defendant 
in  making  studies  of  power  development  at  Kettle 
Falls.  All  of  this  data  was  collected  by  The  Wash- 
ington Water  Power  Company  during  the  time  it 
owned  said  lands  and  during  the  times  it  was  mak- 
ing said  studies,  under  the  direction  of  the  District 
Engineer  of  the  United  States  army  engineers  at 
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Seattle,   Washington,   and   a   considerable   pari   of 
said  data  was  assembled  al  the  specific  req  • 
said  District  Engineer  of  the  United  Stat* 
engineers. 

Mr.  Keith:     Objected  to  on  the  general  grout 
and  upon  the  special  ground  that   il   is  immaterial 
and   that   the   witness   through    whom   the   offei 
made  is   incompetent  to  testify. 

The  Court:  Sustain  the  objection  on  the  general 
ground  [109]  and  allow  an  exception  and  overrule 
the  objection  on  the  special  ground. 


Offer  of  Proof  No.  12 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  wit- 
ness E.  H.  Collins,  who  is  present  in  the  court  r n 

and  who  has  been  sworn  as  a  witness,  that  the  Bum 
of  $156,043.35  paid  by  the  defendant.  The  Wash- 
ington Water  Power  Company,  for  the  lands  in- 
volved in  this  proceeding  was  a  reasonable  price 
for  said  lands  at  the  time  they  were  purchased  by 
the  defendant,  The  Washington  Water  Power  Con* 
pany,  in  1921. 

Mr.  Keith:     The  offer  is  objected  to  on  the  gen- 
eral grounds  and  furthermore,  on  the  special  ground 
that  the  testimony  offered   is  immaterial   and   that 
the  purchase  price  of  the  lands  is  not  proper  b 
mony  as  to  the  reasonable  market  value. 
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The  Court :  Sustain  the  objection  on  the  general 
grounds  and  allow  an  exception  and  overrule  the 
special  objection. 


Offer  of  Proof  No.  13 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
E.  H.  Collins,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  he  is  the 
Hydraulic  Engineer  of  the  defendant,  The  Wash- 
ington Water  Power  Company;  that  he  has  been 
continuously  employed  by  the  defendant,  The  Wash- 
ington Water  Power  Company,  since  May  1921,  the 
year  in  which  the  said  defendant,  The  Washington 
Water  Power  Company  acquired  the  Kettle  Falls 
site,  that  is,  the  lands  herein  involved;  that  he  has 
had  conferred  upon  him  the  degree  of  Bachelor  of 
Science  by  the  Michigan  Agricultural  [110]  Col- 
lege, now  known  as  the  Michigan  State  College; 
that  the  Michigan  State  College  conferred  upon  him 
the  degree  of  Civil  Engineer  in  August,  1926;  that 
as  part  6f  his  duties  in  connection  with  his  employ- 
ment with  The  Washington  Water  Power  Company 
he  was  assigned  to  the  engineering  department  and 
was  connected  with  all  of  the  transactions  involving 
the  development  of  the  lands  herein  involved. 

Mr.  Keith :  No  objection  to  the  offer  of  proof  as 
to  the  witness'  qualifications.  I  am  willing  to  stipu- 
late for  the  purpose  of  the  record  that  Mr.  Collins 
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is  possessed  with  the  qualifications  of  ai 
and  is  qualified  to  testify  as  an  engineer. 

Mr.   Paine:     Bu1   this  contains  further  material 
which  has  been  connected 

The  Court:     J  would  permit  him  to  testify 
his  qualifications  if  he  had  been  put  on  in  the 
place.  I  wouldn't  sustain  an  objection  to  thai  U 
mony  just  because  I  sustained  an  objection  to  what 
he  subsequently  testified  to.  He  is  entitled  to  bare 
the  witness  testify  as  to  his  qualifications. 

Mr.  Paine:    Then  the  stipulation  is  that  the  Gov- 
ernment  has   stipulated   that   the    Witness   Collins 
has   the   qualifications   mentioned    in    the    offer 
proof  I 

Mr.  Keith:     Yes. 


Offer  of  Proof  No.  14 
Mr.  Paine: 

Comes  now  the  defendant.  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  Witness 
E.  H.  Collins,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  in  the  opinion 
of  the  said  witness  the  highest  use  to  which  the  land 
involved  in  this  proceeding  could  be  devoted  would 
be  [111]  as  abutments  for  dams  in  connection  with 
hydro-electric  development;  that  the  market  value 
of  these  lands  is  not  determined  by  the  whole  value 
of  such  hydro-electric  development  01  by  uae  of  the 
waters  of  the  Columbia  River  in  connection  there- 
with, but  is  only  the  value  of  the  lands  as  abut- 
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ment  lands,  taking  into  consideration  all  the  facts 
in  regard  to  the  development  and  cost  of  the  de- 
velopment and  the  amount  of  power  that  can  be 
developed  at  the  property;  and  likewise  taking  into 
consideration  the  likelihood  or  the  lack  of  likeli- 
hood of  obtaining  the  necessary  license  from  the 
Federal  Power  Commission  by  which  authority  to 
construct  a  hydro-electric  plant  using  these  lands 
could  be  obtained  in  the  reasonably  near  future; 
and  the  likelihood  or  lack  of  likelihood  that  other 
necessary  consents  to  complete  such  hydro-electric 
project  could  be  obtained  at  a  reasonable  cost  in 
the  reasonably  near  future ;  that  he  is  familiar  with 
the  fair  market  value  of  these  lands  based  upon 
a  consideration  of  the  use  of  such  land  as  abut- 
ments for  dams  in  connection  with  a  hydro-electric 
development ;  that  the  fair  market  value  of  the 
lands  determined  by  a  purchaser  willing  to  purchase 
but  not  compelled  to  purchase  and  a  seller  willing 
to  sell  but  not  compelled  to  sell,  both  having  in  mind 
all  of  the  considerations  above  set  forth  by  the  wit- 
ness, would  in  his  opinion  be  as  of  December  9, 
1939,  $500,000. 

Mr.  Keith:  I  object  to  the  offer  on  the  general 
grounds  and  upon  the  special  ground  that  the  wit- 
ness would  not  be  competent  to  testify  as  to  the 
fair  market  value. 

The  Court:  Sustain  the  general  objection  and 
allow  an  exception,  and  overrule  the  special  ob- 
jection. [112] 
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Offer  of  Proof  No.  15 
Mr.  Paine: 

Conies  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  bj  tin-  witi 
E.  H.  Collins,  who  is  present  in  the  courl  room  and 
who  has  been  sworn  as  a  witness,  thai  shortly  after 
acquiring  the  properly  The  Washington  Water 
Power  Company  made  application  to  the  Federal 
Power  Commission  for  a  preliminary  permit  on 
the  30th  day  of  June,  1921;  thai  a  preliminary 
permit  was  issued  designating  said  projecl 
Project  No.  229  on  July  2<i,  1922:  that  after  the 
granting  of  said  preliminary  permit  The  Wash- 
ington Water  Power  Company  proceeded  to  carry 
on  the  survey  work  necessary  to  obtain  the  data 
and  information  relative  to  the  development  of  said 
site;  that  topographical  surveys  of  the  power  site 
land  and  water  surfaces  contained  within  the  limit 
of  the  project  were  prepared;  that  stream  measure- 
ments were  made  of  the  Columbia  River  at  the  Town 
of  Marcus;  that  foundation  explorations  were  car- 
ried on,  consisting  of  diamond  drilling  and  wash 
borings  of  the  proposed  site;  that  said  permit  was 
maintained  in  good  standing  at  all  times:  that  ap- 
plication for  a  permit  under  the  terms  of  the 
Federal  Power  Commission  Act  was  prepared  and 
the  application  was  made  to  the  Federal  Power 
Commission  on  July  26,  1922;  that  on  duly  l<i.  L925, 
The  Washington  Water  Power  Company  tiled  appli- 
cation for  a  Federal  Power  Commission  li< 

Mr.  Keith:    We  object  to  the  testimony  offered 
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on  the  general  grounds  and  upon  the  special  ground 
that  the  testimony  offered  is  immaterial. 

The  Court:  Sustain  the  objection  on  the  general 
grounds  and  allow  an  exception;  overrule  the  ob- 
jection on  the  special  ground.  [113] 


Offer  of  Proof  No.  16 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
E.  H.  Collins,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  shortly  after 
the  application  for  the  development  of  the  Kettle 
Falls  project  was  made,  an  application  was  made 
by  the  Washington  Water  Power  Company  in  1926 
to  develop  the  Chelan  project.  The  Chelan  project 
was  a  federal  licensed  project.  That  considerable 
correspondence  developed  between  The  Washington 
Water  Power  Company  and  the  Federal  Power 
Commission;  that  the  Federal  Power  Commission 
approved  and  consented  to  the  development  of  the 
Chelan  site  ahead  of  the  Kettle  Falls  site;  that  the 
application  for  the  Kettle  Falls  site  was  kept  in 
good  standing  during  this  period. 

Mr.  Keith :  We  object  to  the  testimony  offered  on 
the  general  grounds  and  upon  the  special  ground 
that  it  is  immaterial. 

The  Court:  I  will  sustain  the  objection  on  the 
general   ground  and  allow  an  exception;  overrule 
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the  objection  on  the  special  ground,  and  will 
that  my  reason  for  overruling  the  objection  on  the 
special  ground  all  the  way  through  is  thai  the  objec 
tion  that  the  testimony  is  immaterial  is  not  suffic- 
iently definite  for  me  to  indicate  what  objection  yon 
may  have  to  it  and  I  don't  want  any  inference  to 
be  drawn  from  the  record  thai  when  I  overrule 
the  objection  as  immaterial  thai  I  mean  thai  it  is 
material.  It  seems  to  me  that  your  special  objection, 
not  definitely  stated,  might  leave  that  inference.  I 
have  already  ruled  that  it  is  immaterial. 

Mr.  Keith:  That  may  be  true.  In  connection  with 
the  last  [114]  offer,  my  objection  as  to  the  question 
of  immateriality  is  upon  the  question  that  the  offer 
of  proof  relative  to  the  construction  of  the  Chelan 
project  ahead  of  the  Kettle  Falls  project  would  not 
have  any  logical  tendency  to  prove  or  disprove  any 
offer  in  this  case. 

The  Court:  The  only  materiality  it  may  have, 
assuming  that  I  should  have  ruled  the  other  way, 
would  be  upon  the  basis  that  it  would  be  an  explana- 
tion of  why  The  Washington  Water  Powe?  Com- 
pany had  waited  so  long  on  the  Kettle  Fall-  pro, 
and  on  that  basis  I  think  it  should  be  admitted 
I  will  overrule  the  objection. 


Offer  of  Proof  No.  IT 

Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by   the  wit- 
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ness  E.  H7  Collins,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that  in 
1928  Major  Butler,  District  Engineer  of  the  United 
States  army  engineers,  requested  The  Washington 
Water  Power  Company  to  make  detailed  designs 
and  to  submit  additional  foundation  data  and  other 
information  relative  to  its  application  for  license. 

Mr.  Keith:     Objected  to  upon  the  general  ground. 

The  Court:  The  objection  is  sustained  and  ex- 
ception allowed. 


Offer  of  Proof  No.  18 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
E.  H.  Collins,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  request 
of  Major  Butler,  District  Engineer  of  the  [115] 
United  States  army  engineers,  for  detailed  designs 
and  additional  foundation  data  and  other  informa- 
tion was  complied  with  and  the  information  sub- 
mitted. 

Mr.  Keith:     Objected  to  on  the  general  grounds. 

The  Court:  Objection  sustained  on  the  general 
grounds  and  exception  allowed. 


Offer  of  Proof  No.  19 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
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E.  H.  Collins,  who  is  presenl  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  in  193]  Major 
Butler,  District  Engineer  of  the  United  State*  a 
engineers,  requested  all  of  the  data  available  of 
The  Washington  Water  Power  Company's  studies 
of  the  120-foot  head  project,  and  thai  such  req 
was  complied  with  on  January  L5,  L931. 

Mr.  Keith:    Objected  to  on  the  general  ground. 

The  Court:    Objection   sustained   and   exception 
allowed. 


Offer  of  Proof  No.  20 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
E.  H.  Collins,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  The  Washing- 
ton  Water   Power   Company    had    completed    and 
prepared  all  the  necessary  data,  with  survey  an 
preliminary  engineering  studies  for  the  purpoa 
showing  that  it  was  prepared  on  December  9,  1! 
to  start  with  the  construction  of  the  project 

Mr.  Keith:    Objected  to  on  the  general  grounds, 
and  upon  the  special  ground  that  it   is  do!   material 
to  the  controversy  [116]   here  whether  they   v 
going  to  build  on  December,  1939,  or  at  a  later  date. 

The  Court:  The  general  objection  is  sustained 
and  exception  allowed  and  special  objection  over- 
ruled. 
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Offer  of  Proof  No.  21 
Mr.  Paine: 

( 'nines  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
E.  H.  Collins,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  he  is  familiar 
with  the  monies  actually  spent  by  The  Washington 
Water  Power  Company  in  the  development  work 
and  that  they  were  spent  under  his  supervision ;  that 
The  Washington  Water  Power  Company  spent  the 
sum  of  $22,553.65  determining  the  stream  flow  of 
the  Columbia  River  by  means  of  various  cables 
and  supports  across  the  Columbia  River  and  con- 
struction of  various  gauges,  including  the  auto- 
matic gauging  station ;  that  all  of  said  expenditures 
were  for  the  purpose  of  securing  data  which  was 
essential  to  the  development  of  the  Kettle  Falls 
hydro-electric  project  and  would  be  of  value  to  a 
purchaser  who  purchased  said  lands,  and  that  with- 
out the  lands  to  which  the  said  data  applies,  namely, 
the  land  involved  herein,  said  data  procured  at  the 
said  cost  of  $22,553.65  becomes  valueless  and  useless 
to  the  defendant  or  to  anyone  except  the  United 
States  Government. 

Mr.  Keith :  Objected  to  upon  the  general  ground 
and  upon  the  special  ground  that  the  testimony  as 
to  expenditures  made  by  the  land  owner  would  be 
immaterial  as  not  having  a  bearing  upon  the  fair 
market  value  for  the  lands  in  question. 
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The  Court  :     Sustain  the  objecl  ion  on  thi 
ground  and  allow  an  exception,  and  overrule  the 
objection  on  the  [117]  special  ground  for  the 
son  that  it  appears  to  me  that  testimony  of  that 
kind,  though  ordinarily  no1   admissible,   would   !>•• 
admissible  in  this  case  in  explanation  of  the  fad 
that  during  the  period  of  1921   to   \U:UK  tin-  Com- 
pany thought  the  land  was  valuable  for  power 
purposes  and  it  does  enter  into  the  consideration  of 
the  lair  market   value  of  the  land  if  the  Company 
wanted  to  sell. 


Offer  of  Proof  No.  22 
.Mr.  Paine: 

Comes  now  the  defendant.  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  wit] 
E.  H.  Collins,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  The  Washing- 
ton   Water    Power    Company    spent    the    sum    of 
$20,597.52  installing  gauges  to  establish  water  sur- 
face profiles  on  the  Columbia  River  and  also  ct 
sections  of  the  river  at  these  various  gauges  extend- 
ing from  the  Canadian  border  to  Rickey  Rapid* 
short  distance  below   Kettle   Fall-:  that   all   of  said 
expenditures  were  I'm-  the  purpose  of  securing  data 
which  was  essential  to  the  development  of  the  Kettle 
Falls  hydro-electric  projecl  and  would  be  of  value 
to  a  purchaser  who  purchased  said  land:  that  said 
sum  of  $20,597.52  was  necessary    fur  compiling 
said  data,  and  that  without  the  lands  to  which  the 
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said  data  applies,  namely,  the  lands  involved  herein, 
said  data  becomes  valueless  and  useless  to  The 
Washington  Water  Power  Company  and  to  anyone 
but  the  United  States  Government. 

Mr.  Keith:  Objected  to  upon  the  general  grounds 
and  upon  the  special  ground  that  expenditures 
made  by  the  landowner  have  no  tendency  to  prove 
the  issues  in  this  case  as  to  the  fair  market  value 
of  the  land. 

The  Court:  Sustain  the  objection  on  the  general 
grounds  [118]  and  allow  an  exception,  and  overrule 
the  objection  on  the  special  ground. 


Offer  of  Proof  No.  23 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
E.  H.  Collins,  who  is  present  in  the  courtroom  and 
who  has  been  sworn  as  a  witness,  that  The  Washing- 
ton Water  Power  Company  spent  the  sum  of 
$52,268.96  in  the  preparation  of  topographical  maps 
of  the  banks  of  the  Columbia  River  extending  from 
the  Canadian  border  to  Rickey  Rapids,  a  short 
distance  below  Kettle  Falls;  that  these  maps  were 
necessary  as  part  of  the  preliminary  development 
of  the  construction  of  any  hydro-electric  project 
at  Kettle  Falls;  that  all  of  said  expenditures  were 
for  the  purpose  of  securing  data  which  was  essential 
to  the  development  of  the  Kettle  Falls  hydro-electric 
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project  and  would  be  of  value  to  a  purchaser  who 
purchased  said  lands;  t li.it  Baid  sum  of  $52,26 
was  necessary  for  the  compiling  of  said  data  and 
thai  without  the  land  to  which  the  Baid  data  applies, 
namely,  the   lands   involved    herein,   said   data 
comes  worthless  and  useless  to  defendant,  The  Wash 
ington   Water   Power  Company,  or  anyone  excepl 
the  United  States. 

Mr.  Keith:  Objected  to  upon  the  general  ground 
and  upon  the  special  ground  thai  the  offered  t( 
mony  as  to  expenditures  made  upon  the  land  in 
connection  with  any  prospective  use  of  tlic  land  would 
have  no  tendency  to  prove  the  issue  of  the  fair 
market  value. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  exception  allowed;  overrule  the  objec- 
tion on  the  special  ground.  [119] 


Offer  of  Proof  No.  24 
Mr.  Paine: 

Comes    now    the    defendant.     The     Washington 
Water  Power  Company,  and  offers  to  prove  by  the 

witness  E.  H.  Collins,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that 
The  Washington  Water  Power  Company  spent  the 
sum  of  $98,970.08  to  make  wash  borings  and  dia- 
mond drillings  for  the  purpose  of  exploring  founda- 
tions and  conditions  of  the  project:  that  these  dia- 
mond  drillings  and   wash  borings  established   that 
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there  was  a  sound  rock  foundation  for  the  building' 
of  said  dam;  that  said  diamond  drilling  and  wash 
borings  were  a  necessary  part  of  the  construction  of 
any  project  on  the  lands  here  involved  and  that 
without  the  said  lands  to  which  diamond  drilling 
and  wash  boring  applied,  said  data  becomes  value- 
less and  useless  to  the  defendant,  or  anyone  except 
the  United  States. 

Mr.  Keith :  Objected  to  upon  the  general  ground 
and  upon  the  special  ground  that  the  testimony  of- 
fered to  prove  the  expenditures  in  connection  with 
the  prospective  use  of  this  land  has  no  tendency  to 
prove  the  fair  market  value. 

The  Court :  Sustain  the  objection  on  the  general 
ground  and  exception  allowed,  and  overrule  the  ob- 
jection on  the  special  ground. 


Offer  of  Proof  No.  25 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  prove  by  the 
witness  E.  H.  Collins,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that  dia- 
mond drilling  and  wash  borings  made  by  the  de- 
fendant, The  Washington  Water  Power  Company, 
enhanced  the  value  of  said  land;  that  they  are 
valuable  to  a  purchaser  who  desires  to  use  these 
lands  for  the  purpose  of  hydro-electric  develop- 
ment. [120] 
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Mr.  Keith:  Objection  on  the  general  ground  and 
the  special  ground  thai  the  testimony  as  to  w  pendi- 
lures  of  this  kind  has  do  tendency  to  prove  the 

market  value. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  exception  allowed,  and  overrule  th< 
jection  on  the  special  mound. 


Offer  of  Proof  NTo.  26 

Mr.  Paine: 

Conies    now    the     defendant.     The     Washington 
Water  Power  Company,  and  offers  to  prove  by  the 
witness  E.  H.  Collins,  who  is  present   in  the  court 
room  and  who  lias  been  sworn  as  a  witness,  that  The 
Washington  Water  Power  Company  Bpenl  the  sum 
of  $106,333. 23   for  general  engineering  studio,   in- 
cluding various  investigations  and   preparation  of 
necessary  data,  including  the  design  of  the   p< 
house  and  details  of  all  of  the  necessary   pertinent 
works;  that,  the  general  engineering  Btudiea  made 
by  the  defendant.  The  Washington   Water   Po 
Company,  were  necessary  as  a  preliminary  i 
in  the  construction  of  any  hydro-electric  pro 
Kettle  Falls;  that  all  of  said  expenditure 
the  purpose  of  securing  data  which  was  essentu 
the  development  of  the  Kettle  Kails  hydro-elect 
project  and  would  be  of  value  to  a  purchaser  who 
purchased  said  lands:  that  without  the  land  to  which 
the  said  data   applied,  namely,   the   land    involved 
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herein,  said  data  becomes  valueless  and  useless  to 
the  defendant,  The  Washington  Water  Power  Com- 
pany, and  to  anyone  else  except  the  United  States. 

Mr.  Keith:  Objected  to  upon  the  general  grounds 
and  upon  the  special  ground  that  the  expenditures 
for  engineering  studies  would  have  no  value  in 
proving  the  fair  market  value. 

The  Court :  Sustain  the  objection  on  the  general 
ground  [121]  and  allow  an  exception,  and  overrule 
the  objection  on  the  special  ground. 


Offer  of  Proof  No.  27 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  prove  by  the 
witness  E.  H.  Collins,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that  the 
total  cost  of  The  Washington  Water  Power  Com- 
pany's investment  in  this  project  for  necessary  pre- 
liminary engineering  and  survey  work,  including 
the  cost  of  lands,  is  $465,785.97,  and  that  said  sum  is 
fair  and  reasonable. 

(1  made  a  slight  recapitulation  of  figures  a  little 
bit  different  than  I  gave  in  my  opening  statement 
and  Your  Honor  used  in  your  memorandum.  It  is 
$465,785.97.) 

That  all  of  said  expenditures  were  for  the  pur- 
pose of  securing  data  which  was  essential  to  the 
development  of  the  Kettle  Falls  hydro-electric  pro- 
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ject  and  would  be  of  value  to  a  purchaser  who  pui 
chased  said  lands;  thai  withoul  the  Lands  here  in- 
volved to  which  said  data  applies,  said  data  b 
valueless  and  useless  to  the  defendant,  The  W 
ington  Water  Power  Company,  and  to  anyone 
cept  the  United  States. 

Mr.  Keith:  We  objecl  upon  the  general  ground 
and  upon  the  special  ground  thai  the  evidence 
the  total  amount  of  expenditures  on  the  land  has  no 
tendency  to  prove  or  establish  the  fair  market  value. 

The  Court:  Sustain  the  objection  and  allow  an 
exception  and  overrule  the  special  objection. 


Offer  of  Proof  No.  28 
Mr.  Paine: 

Comes  now  the  defendant.  The  Washington 
Water  Power  Com-  [122]  pany,  and  offers  to  prove 
the  following  matters,  allegations  and  things 
forth  and  contained  upon  Pages  720  to  726,  in- 
clusive, of  that  report  entitled  ••The  Columbia  River 
and  Minor  Tributaries,  House  Document  No.  U 
Said  House  Document  No.  103  is  hereby  offered  in 
evidence  in  connection  with  this  offer  of  proof,  and 
as  one  of  the  documents  covered  by  the  stipulation 
re:  evidence  now  on  file  herein. 

Now,  the  stipulation,  as  Your  Honor  recalls,  per- 
mits the  introduction  in  evidence  of  any  official 
Government  report  without  any  proof  as  to  its  au- 
thenticity of  publication  and  so  forth.  We  don't 
want  to  put  in,  of  course,  the  whole  of  the  publica- 


162  Washington  W.  P.  Co.  et  dl. 

tion  "The  Columbia  River  and  Minor  Tributaries'' 
but  only  these  pages.  I  don't  believe  it  will  be  neces- 
sary for  me  to  read  them  to  the  reporter  at  this 
time.  The  book  can  be  available  and  they  can  be 
copied  in  in  entirety  in  the  record  merely  by  a 
reference  to  the  pages,  but  I  think  I  would  rather 
have  them  copied,  these  pages  720  to  726,  inclusive, 
into  that  offer  from  the  document.  Now,  if  Your 
Honor  wants  to  read  it  to  make  a  ruling  on  it,  or  if 
you  want  to  glance  through  it,  it  is  the  report  of  the 
United  States  engineers  that  they  made  on  the 
Columbia  River  and  its  minor  tributaries  in  regard 
to  the  Kettle  Falls  project,  giving  a  detailed  de- 
scription of  its  geological  formation,  the  topography 
and  geology,  its  power  possibilities,  including  the 
cost,  estimated  capital  cost  for  the  development  of 
the  Kettle  Falls  site,  both  for  private  development 
and  iniblic  development,  including  the  cost  of  the 
preliminary  expenses  and  the  acquisition  of  the 
dam  site  lands,  the  cost  for  the  acquisition  of  the 
reservoir  land,  the  feasibility  of  the  development  by 
private  capital,  and  reciting  the  fact  that  The 
Washington  Water  Power  Company  had  made  and 
there  [123]  was  pending  its  application  for  a  license 
before  the  Federal  Power  Commission. 

The  Court:  Well,  as  far  as  I  am  concerned,  it  is 
fairly  satisfactory  to  just  have  the  reporter  copy 
that  part. 

Mr.  Herman:  It  can  easily  be  read  to  Your 
Honor. 
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Mr.  Paine:  I  don't  wanl  to  tre  p  .ul- 

timo for  a  mere  technicality  bu1   I  don't  want  any 
question  raised  thai  Your  Honor  wasn'1   fullj 
prised  of  the  nature  of  the  material  contained   in 

the  offer. 

The   Court:   The   record    may  show   that    I    ! 
already  read  it  and  there  is  no  necessity  for  reading 
it  to  me  again. 

Mr.  Herman:  And  it  may  be  admitted   to  ha 
been  read  in  connection  with  the  offer. 

Mr.  Keith:  T  make  no  objection  on  the  ground 
it  wasn't  read  in  its  entirety  Inn  do  object  to  it  upon 
the  genera]  grounds. 

The  Court:  Objection  sustained  and  exception 
allowed. 

(The  part  of  the  offer  described  as  Pi 
to  726,  inclusive,  of  the  report  "Columbia  River 
and  Minor  Tributaries"  is  as  follows 

(2)  Undeveloped   Power — 1.     Sites  on  Main 
Stream 

(a)  Kettle  Falls— 1.     Detailed  Description 
500.     This  site  is  located  in  section  11.  town- 
shit)  36,  north,  range  37  east  Willamette  merid- 
ian, at  the  Kettle  Falls  of  Columbia  River.    It 
is  about  three  miles  north  of  the  town  of  Keith- 
Falls  and  about  seventy  miles  north  of  the 
of  Spokane.  The  site  is  forty-one  miles  by  river 
from    the    international    boundary,    110    miles 
above  the  Grand  Coulee  site.  383  miles  ab 
the  month  of  Snake  River.  The  general  location 
[124]  is  shown  on  plate  No.  1,  page  365. 
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a.     Resume. 

Drainage  area  square  miles  64,500 

Length  of  pool miles  41 

Length  of  dam feet  2,550 

Height  of  dam  (maximum  section,  founda- 
tion to  walkway) do  163 

Drawdown    (elevation    1,288.4   to    1,278.4 

feet )  do  10 

Useful  pondage  acre-feet       91 ,000 

Natural  low-water  elevation feet         1,165 

Maximum  known  discharge  (June 

1894)    second-feet     700,000 

Spillway   capacity   do       875,000 

Natural  river  flow  (April  1913  to  March 
1931,  Inc.)  : 

Maximum  discharge,  24  hours do  468,000 

Mean   discharge   do  100,000 

Minimum  discharge,  24  hours do  14,000 

Average   static   head feet  114 

Power  capacity  (Federal  Power  Com- 
mission definition)  horsepower 217,000 

Proposed  hydraulic  capacity second-feet       71,000 

Proposed   installed  capacity kilowatts     447,700 

501.  b.  Topography  and  geology. — The  Co- 
lumbia at  this  site  flows  south  and  is  separated 
into  two  channels  by  a  low,  rocky  reef  three 
quarters  mile  long,  known  as  "Hayes  Island." 
Sec  plate  no.  372  for  topography  of  the  site.  The 
channel  on  the  right,  designated  the  "Main"  is 
the  larger  of  the  two;  the  other  channel  is  des- 
ignated the  "Minor."  Both  channels  are  some- 
what obstructed  by  rocky  islets.  The  water 
makes  the  major  portion  of  its  descent  in  two 

2>Inf  Tvriritpfl. 
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falls— the  upper  situated  about  midway  of  the 
length  of  Ma\cs  Island  and  the  lower  al  a  tiar 
row  [125]  constriction  jusl  below  the  confluence 
of  the  two  channels.  The  natural  low  water  ele 
ration  above  the  dam  site  a1  the  upper  end  of 
Hayes  Island  is  1,202  feet,  and  al   the  fool 
the  lower  falls  is  1,165  feet. 

502.  The   rock    formation    at    the   Bite   is   a 
heavy  bed  of  hard  quartzite  and   quartz-mica 
schist,  which  outcrops  rather  uniformly  along 
the  shores  and  in  the  stream   bed.    The  - 
burden    is   a   glacial    drift    and    is   apparently 
shallow  at  the  dam  site.  A  considerable  number 
of  exploratory  holes  have  been  drilled  by  the 
Washington  Water  Power  Co.  at  the  Bite,  and 
the  resulting  data  have  been  filed  with  the  P 
eral  Power  Commission.   These  explorations  in- 
dicate that  the  foundation   rock,  at   all   pi; 
drilled,  is  suitable  for  structures  of  the  magni- 
tude outlined  hereafter  in  this  report. 

503.  During  the  study  of  the  Columbia  Bii 
a  power  site  at  the   Little   Dalles  was  inv. 
gated.   It  is  located  15  miles  by  river  from  the 
international  boundary,  and  2b  miles  above 
Kettle  Falls  site.    A  topographic  Burvey  -»:'  the 
site  was  made,  and  a  map  of  tin-  sin-  i-  shown 
on  plate  no.  38.2   The  natural  low  water  eleva- 
tion is  1,243.4  feet.     No  test  borings  or  other 
subsurface  investigations  were  made.  The  chan- 

2Not  printed. 


166  Washington  W.  P.  Co.  et  al. 

nel  at  the  site  is  less  than  200  feet  wide  at  low 
water  and  is  at  least  55  feet  deep.  Outcropping* 
limestone  on  both  banks  extends  from  the 
water's  edge  up  to  an  elevation  of  about  1,300 
feet.  The  forebay  could  not  be  maintained 
above  elevation  1,288.4  feet  without  backing  the 
water  up  into  Canada  and  causing  international 
complications;  hence  the  head  would  be  limited 
to  45  feet  at  the  lowest  flow  and  would  be  only 
24  feet  for  a  flow  of  200,000  second-feet.  Due 
to  the  [126]  restricted  channel,  the  head  re- 
duces to  such  an  extent  for  the  higher  flows 
that  the  plant  could  not  operate  more  than  10 
months  in  a  year  of  average  flow.  Under  these 
conditions  it  was  considered  more  economical 
to  develop  this  head  at  either  the  Kettle  Falls 
site  or  at  the  Grand  Coulee  site,  either  of 
which  would  be  advantageous  from  the  stand- 
point of  increased  pondage.  Further  consider- 
ation was  not  given,  therefore,  to  the  Little 
Dalles  site. 

504.  c.  Power  possibilities. — The  proposed 
elevation  of  the  forebay  is  1,288.4  feet,  which 
would  back  the  water  up  to  the  international 
boundary  41  miles  upstream.  The  natural  water 
surface  for  a  flow  of  18,700  second-feet  is  1,291.5 
feet  at  the  boundary.  A  10-foot  drawdown,  with 
a  resulting  pondage  of  91,000  acre-feet,  can  be 
utilized  to  provide  for  daily  variation  of  load. 
The  maximum  head  at  the  site  would  be  124 
feet,  and  the  mean  static  head  for  natural  flow 
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would  be  1M  feet.   The  head  available  foi 
assumed  maximum  discharge  would  be  1 
hence  the  turbines  would  nut  be  ''drowned  out" 
during    any    anticipated    floods.      The    n 
monthly    natural    discharge    for    the    L8 
period,  April  191:}  to  March  1931,  inch: 
shown  in  table  no.  22. 

505.  Plato  no.  39s  contains  27  power  graphs 
showing  the  available  power  for  the  high,  mean, 
and  low  years  of  the  17-year  period  ended 
March  31,  1930,  for  three  installed  capacil 
for  natural  flow  (case  1  <>!'  plat.-  no.  M  -  and 
for  flows  regulated  by  means  of  upstream  stor- 
age for  cases  2  and  6  of  plate  no.  M.  Note 
especially  that  graphs  10  to  27,  inclusive,  take 
into  account  the  effect  of  regulation  of  up- 
stream storage,  but  no  regulation  of  storage  at 
the  site.  [127] 

506.  The  three  hydraulic  capacity  <1- 
ered  on  plate  no.  39  are  equal  t<>  the  natural 
flow  for  35  percent,  50  percent,  ami  !»<»  percenl 
of  the  time.  These  three  flows  were  arbitrarily 
selected  as  a  hasis  for  a  study  of  the  power  pos 
sihilities  of  the  site,  and  are  no1  to  be  confu 
with  the  hydraulic  capacity  as  -ft  up  in  the 
resume  and  hereafter  in  this  report. 

507.  The  three  plant  capacities  expressed  in 
kilowatts  are  those  capacities  which  correspond 
to  the  above  selected  flows  and  t<»  the  heads  ob- 

2Not  printed. 
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taining  at  tliese  flows.  It  so  happens  that  the 
intermediate  capacity  of  463,000  kilowatts  ap- 
proximates the  capacity  set-np  in  the  resume. 
The  tables  accompanying  the  graphs  also  show 
the  utilization  and  plant  capacity  factors  for 
100  percent  operation.  These  factors  are  shown 
graphically  on  plate  no.  40.2  By  comparison  of 
graphs  2,  11  and  20,  on  plate  no.  39,2  it  is  noted 
that  regulation  increases  the  annual  utilization 
factor  from  55  percent  to  63  and  64  percent, 
respectively,  for  the  pumping  and  gravity  plans 
for  the  low  year,  with  a  hydraulic  capacity  of 
58,200  second-feet,  which  discharge  was  equaled 
or  exceeded  50  percent  of  the  time  during  the 
17-year  period.  See  case  1  of  plate  no.  41. 2 
Likewise,  the  total  power  available  for  the  low 
year  with  the  above  plant  capacity  is  298,000, 
345,000,  and  323,000  kilowatt-years  for  natural 
flow  and  for  regulated  flows  for  the  pumping 
and  gravity  plans,  respectively. 

508.  The  table  on  plate  no.  412  shows  the 
power  duration  35,  50,  65,  80,  90,  and  100  per- 
cent of  the  time  for  the  17-year  period  ended 
March  1930  for  natural  flow,  and  for  the  regu- 
lated pumping  and  gravity  plans.  In  obtaining 
the  regulated  [128]  flows  shown  in  that  table 
control  of  the  following  reservoirs  was  assumed 
after  allowing  For  withdrawal  of  irrigation 
water,  as  stated  in  paragraph  178. 

2Not  printed. 
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Reservoir : 

Hungry  Horse  |t10 

Flathead   Lake 

Priest  Lake 

Pend  Oreille  Lake I.i,!' 

Kootanay  Lake  .  71 


Total 

509.  In  case  2  of  plate  no.  41.-'  the  Columbia 
Basin  irrigation  project  would  be  irrigated  with 
water  from  Clark  Fork  and  Spokane  River.    In 
case  6  it  would  be  irrigated  with  water  pun 
from  the  Columbia  River  at  Grand  Couli 

510.  As  a  basis  of  comparison,  the  potential 
power    available    90    percent    of    the    timi 
199,000;  256,000  and  291.000  kilowatts  for  «■■■ 

1,  2  and  6,  respectively:  or,  considering  c 
1  as  100  percent,  case  2  would  be  129  percent, 
and  case  6  would  be  146  percent  For  similar 
conditions  of  regulation,  the  increase  in  poten- 
tial power  under  the  pumping  plan,  for  90  and 
100  percent  of  the  time,  over  thai  obtaining  un- 
der the  gravity  plan,  is  worthy  of  n 

511.  The   duration    of   potential    power 
cases  1,  2,  and.  li  is  shown  graphically  on  plate 
no.    41.J       The    enemy    available    annually 
various  eases  as  indicated  on  this  plat.'  is  shown 
on  table  no.  105.  [129] 

2Not  printed. 
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Table  No.  105. — Energy  available  at  the  Kettle 
Falls  site  for  17-year  period  ended  March 
31,  1930. 


Further 

Additional  additional 

energy  for  energy  for 

90  percent  50  percent  35  percent 

Case  of  the  time  of  the  rime  of  the  time 

Kilowatt-years  Kilowatt-years  Kilowatt-years 

1   196,000  176,000  121,000 

2   254,000  148,000  94,000 

6   289,000  140,000  100,000 

512.  The  installed  capacity  selected  for  dis- 
cussion is  447,700  kilowatts,  which  is  based  on 
the  available  potential  power  in  case  no.  6  for 
90  percent  of  the  time  (291,000  kilowatts)  with 
a  65  percent  load  factor.  The  power  house,  as 
shown  on  plate  no.  37,2  and  the  estimates  of  cost 
given  hereafter  were  based  on  this  installed 
capacity. 

513.  d.  Proposed  development. — The  pro- 
ject works,  as  planned,  involves  the  construc- 
tion of  a  dam  extending  across  the  Main  Chan- 
nel, thence  downstream  on  Hayes  Island,  paral- 
leling this  channel  to  the  power  house,  and  a 
power  house  situated  on  the  lower  end  of  Hayes 
Island  and  extending  across  the  Minor  Channel 
above  the  lower  falls.  See  plate  no.  37  for  gen- 
eral arrangement  and  location.  In  order  to 
utilize  this  head  it  was  planned  to  excavate  a 
i 

-Not  printed. 
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channel  for  the  tail  race  through  the  penin 
adjacent   to  the  lower  falls. 

514.  The  dam  would  be  a  gravity  type 
arete  structure.  The  section  extending   aci 
the   Main   Channel   would    provide  a    spill 
wiili  crest  at  elevation  L,253.4  feet,  surmounted 
by  13  Stoney  gates  50  feel  long  by  35  feel  high. 
At  the  left  end,  an   abutmenl    section    would 
curve  downstream  on  Hayes  [sland,  to  com 

to  another  spillway  section  containin     -  81 
[130]  gates  of  the  same  dimensions  as  tl 
in  the  Main  Channel.  A  free  overflow  crest  with 
an  elevation  of  1,288.4  feet  and   length  of   - 
feet  would  be  constructed  between  this  spillway 
section  and  the  power  house.  Thus,  a  total  spill- 
way capacity  of  875,000  second-feel  at  normal 
forebay  level  would  be  provided. 

515.  The  power  house,  as  planned,  would 
be  constructed  of  sufficient  size  to  accommodate 
12  main  units  and  2  house  units.  Each  main 
unit  would  consist  of  a  vertical  shall.  Franc 
type  turbine  direct-connected  to  a  37,310-kilo- 
watt  generator.  The  turbine  would  have  a 
hydraulic  capacity  of  5,917  second-feet  at  a 
head  of  92.6  feet,  whi.-h  is  the  head  available 
at  the  site  for  the  month  of  maximum  do*  for 
the  17-year  period.  Transformers  in  the  hark 
portion  of  the  building  would  Btep  the  volt 

up  to  220,000  volts,  for  delivery  to  an  outdoor 
switching  station  on  the  left  hank. 

516.  Locks,    if   required,    would    extend    be- 
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Death  the  left  approach  of  the  highway  bridge 
and  connecl  to  the  Minor  Channel  above  the 
power  house. 

517.  The  reservoir  site  is  located  in  a  rough 
region  covered  with  a  fair  growth  of  small 
timber.  Small  areas  of  tillable  land  would  be 
flooded  at  normal  forebay  level.  The  town  of 
Marcus,  and  about  15  miles  of  the  Great  North- 
ern Railway  tracks,  would  be  inundated,  in- 
cluding two  railroad  bridges,  one  crossing  the 
Columbia  River  at  Marcus  and  the  other  cross- 
ing the  Kettle  River  about  3  miles  above  its 
mouth  at  Boyds.  Three  miles  of  logging  rail- 
road, including  a  bridge  across  the  Kettle  River, 
would  also  be  inundated. 

518.  A  bridge  at  Northport,  31  miles  above 
the  dam  site,  constructed  by  the  Great  North- 
ern Railway,  used  as  a  highway  [131]  bridge 
since  1924,  has  sufficient  clearance  for  all 
ordinary  floods,  but  would  obstruct  the  assumed 
maximum  flood  of  875,000  second-feet.  For  con- 
struction purposes,  it  was  planned  to  build  a 
branch  line  about  5  miles  long  to  connect  with 
the  Great  Northern  Railway  near  the  station 
at  Meyers  Falls. 

519.  e.  Economic  features. — The  principal 
items  of  construction  and  the  estimated  capital 
cost  of  the  project  are  shown  in  table  no.  106. 
The  cost  of  locks  and  other  navigation  features 
in  connection  with  the  power  project  are  not 
shown  herein,  but  will  be  given  later  in  chapter 
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II,  under  "Combined  [Ises."  Note  thai  the  total 
estimated  cosl  per  kilowatl  of  installed  cap* 
is  sixty-seven  dollars  for  public  develops  • 
and  seventy  dollars  for  private  developmi 
The  difference  in  cosl  is  due  to  different  n 
of  interesl  used  during  construction. 

Table  No.  106— Estimate  of  the  capital  c 

development  at  Kettle  Palls  site  for  an  in- 
stalled capacity  of   147,700  kilowatts. 

Preliminary  expense  

Construction  railroad  

Reservoir  

River  diversion  

1  )a  m H,175 

Power-house    1,024 

Hydraulic  equipment 

Electrical   equipment   l.44~> 

Switching  station  

Miscellaneous  equipment 

Permanent  buildings 40,0 

Tailraee    1,519 

[132] 

Contingencies.  10  percent 

Total   field   cost  24,753,212 

Overhead.    12%    percent 


Total  construction  cost  27  - 
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For  public  development : 

Total  construction  cost 27,847,365 

Interest  charged  during  construction, 
8  percent  2,227,783 

Total  capital  cost 30,075,148 

Capital  cost  per  kilowatt 67 

For  private  development : 

Total  construction  cost 27,847,365 

Interest  charged  during  construction, 

12  percent  3,341,679 

Total  capital   cost 31,189,044 

Capital  cost  per  kilowatt 70 

520.  Table  no.  107  shows  the  annual  operat- 
ing cost  for  both  public  and  private  develop- 
ment. Note  that  this  cost  is  6.3  percent  of  the 
capital  cost  for  public  development,  and  8.5 
percent  of  the  capital  cost  for  private  develop- 
ment. Plate  no.  422  shows  graphically  the  cost 
per  kilowatt-hour  of  energy  generated  for  plant 
capacity  factors  varying  from  10  to  100  percent. 
Note  that  the  cost  per  kilowatt-hour  for  a  50 
percent  plant  capacity  factor  is  1  mill  for  pub- 
lic development,  1.4  mills  for  private  develop- 
ment for  an  annual  operating  cost  of  8.50  per- 
cent of  the  capital  cost,  as  derived  from 
table  no.  107,  and  2  mills  for  private  develop- 
ment for  an  annual  operating  cost  of  12.5  per- 
cent of  the  capital  cost,  as  frequently  used  by 
the  public  utility  companies.  [133] 


JNot  printed. 
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Table  No.  107.  Estimate  of  annual  cod  of 
power  production  al  Kettle  PalU  with  an 
installed  capacitj   of   147,700  kilowal 

Pul.llr  IV,. .1. 

development  <lrvrl.,pm*ai 

1.  Investment  cost  : 

Lands  and  water  rights  $10,605 

Dam  and  substructures  6,171 

Subtotal  "A"  16,561,024       17,17 

Power  plant  machinery  and 
superstructure  13,514,124       14,014 

Total  development  capital 
cost   30,075,148      31,189,044 

2.  Basis  of  annual  cost  : 

(a)  Return  or  interest  in  per- 
cent of  capital  cost  t 

(b)  Amortization  of  bonds,  40- 
year  sinking  fund  basis  in 

percent   of  capital   cost  1.05 

(c)  Depreciations: 

(1)  Lands  and  water 
rights   in   percent    of 

capital  cost  0 

(2)  Dam  and  substruc- 
tures. 100  year  sink- 
ing    fund     basis,     in 

percent  of  capital  cost  0.06 

(3)  Power  plant  machin- 
ery and  superstruc- 
ture 30-year  sinking 

fund  basis,  in  percent 
of  capita]    cost 

(d)  Taxes,  in  percent  of  cap- 
ital  cost  0 
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Public  Private 

development  development 

(e)  Maintenance  and  opera- 
tion expense  including  10 
percent  of  cost  of  labor 
and  material  for  general 
expense  $      148,616     $      148,616 

3.    Total  annual  cost : 

Items  included  in  subtotal  "A": 

Interest  or  return 662,441  1,030,464 

Amortization  173,891         

Depreciation  4,764  1,111 

[134] 

Taxes    257,616 

Subtotal  841,096         1,289,191 

Power  Plant : 

Interest  or  return 540,565  840,879 

Amortization  141,898         

Depreciation  240,551  176,584 

Taxes    21 0,219 

Maintenance   and   operation        148,616  148,616 

Subtotal 1,071,630         1,376,298 

Total  project : 

Interest  or  return 1,203,006  1,871,343 

Amortization  315,789         

Depreciation   245,315  177,695 

Taxes    467,835 

Maintenance  and  operation...        148,616  148,616 

Total   annual  cost 1,912,726        2,665,489 

Annual  operating  cost  in 

percent  of  capital  cost 6.3  8.5 
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2.     Earlier    Plans  of    Development 

521.  The    Washington    Water    Poi 
made  application  to  the  Federal   Power  <  om 
mission  on  April    I,  L925,  for  a  License  to  de- 
velop the  site  in   pursuance  of  a   prelimins 
permit  issued  July  26,  1922.  Their  plans  called 
for  a  normal    forebay  elevation  of   l.-l 
which  would  back  water  up  to  the  Little  Dalles 
site  and  create  a  maximum  head  of  80  feel  ai 
minimum  flow. 

522.  a.     Principal     works     proposed.       As 
planned  in  the  application  for  License,  a  dam 
would  be  constructed  in  the  main  [135]  channel 
above  the  upper  falls,  about  midway  of  Ha; 
Island,  thence  an  abutment  section   would 
tend  downstream  to  the  dam   crossing   minor 
channel  at  the  south  end  of  the  island.  The! 
another  abutment  section  would  cross  the  penin- 
sula to  connect  with  the  power  house.  The  ma- 
jor dam  was  designed  with  seventeen  gate  -m 
ings,  each  50  feet  wide,  fourteen.   15  feet  high, 
and  three,  22.5  feet  high.  The  minor  dam  pro- 
vided for  6  gate  openings,  40  feel  wide,  and 

20  feet  wide,  all  of  which  would  be  20  feet  high. 
The  total  spillway  capacity  would  be  appi 
imately  825,000  second-feet 

523.  b.  Power.— The  Licensee  proposed  to 
develop  L50,000  continuous  and  80,000  secondary 
horsepower,  by  stages.  A  total  of  B  units  was 
proposed,  the  first  4  to  be  propeller-type  tin- 
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bines;  the  other  4  might  be  either  propeller  or 
Francis-type  turbines.  The  generators  were  to 
be  rated  at  27,000  kilovolt-amperes,  90  percent 
power  factor,  11,000  volts,  3-phase,  60-cycle,  and 
128.6  revolutions  per  minute.  The  voltage  was 
to  be  stepped  up  to  154,000  volts  by  a  bank  of 
24  transformers,  each  of  9,000  kilovolt-amperes 
capacity. 

524.  c.  Estimated  cost. — The  estimated  cost 
of  the  complete  development,  to  be  made  in 
10  stages  is  approximately  $110  per  kilowatt. 


The  Court:  We  have  got  to  figure  out  the 
amount  of  the  verdict  on  the  tax  portion  of  it.  Have 
you  worked  out  that? 

Mr.  Keith:  Mr.  Stoutemyer  has  been  working 
on  that,  Your  Honor.  He  would  be  in  better  posi- 
tion to  state. 

The  Court:  I  just  wanted  it  figured  out  before 
we  got  through  here  so  we  won't  lose  any  time. 

Mr.  Paine:  Now  do  you  want  to  mark  this  for 
identifica-  [136]  tion?  (Document  taken  from  sealed 
envelope.  Document  marked  Defendant  The  Wash- 
ington Water  Power  Company's  Exhibit  for  identi- 
fication No.  1.) 

The  Court:  Since  there  are  no  other  parties,  can't 
it  be  stipulated  with  the  Clerk  that  all  of  the  ex- 
hibits offered  by  The  Washington  Water  Power 
Company   can  be  entitled  "Defendant's  Exhibits" 
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and  they  can  be  distinguished   Prom  the  othei 
hibits,  which  say  "Defendanl    Ferry  Counl 
"Defendant    Stevens   County"!   There 
writing  in  "Washington  Water  Power  Compai 
on  each  exhibit.   Lei  the  record  show  that  an; 
hibits  which  say  "Defendant's  Exhibit/'  whatever 
the  number  is,  are  the  exhibits  offered  by  the  de 
fendant  The  Washington  Water   Power  Compi 
Is  that  satisfactory? 
Mr.  Keith:  Yes,  that  is  satisfactory,  Four  Hoi 


Offer  of  Proof  No.  29 
Mr,  Paine: 

Comes    now    the    defendant,    The     Washington 
Water  Power  Company,  and  offers  in  evidence  De- 
fendant's Exhibit  for  identification  1,  being  a  e 
of   the    preliminary    permit    for    Projecl     No.    22S 
granted  by  the  Federal  Power  Commission  to  the 
defendant,    The    Washington    Water    Powei    Com- 
pany, to  prove  the  issuance  of  said  preliminary  per- 
mit  for  Project   No.   229   by  the    Federal    Power 
Commission    to    the    defendant.     The    Washington 
Water  Power  Company.  Said  permit    for    Pro 
No.  229  being  Defendant's  identification   No.    1. 
hereby  offered  in  evidence  in  connection  with  this 
offer  of  proof  and  as  one  of  the  documents  covered 
by  the  stipulation  now  on  file  herein,  the  terms 
which   stipulation   are   likewise   made   part   of   this 
offer  of  proof. 
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Mr.  Keith  i  Objected  to  on  the  general  grounds. 
The  Court:  Objection  sustained  and  exception  al- 
lowed. [137] 


Offer  of  Proof  No.  30 
Mr.  Paine: 

Mr.  Pame:  I  will  ask  the  Clerk  to  remove  from 
the  envelope  and  mark  Defendant's  Exhibit  2  for 
identification,  the  copy  of  the  application  for  a  Fed- 
eral Power  Commission  license.  (Exhibit  so  re- 
moved and  so  marked)  I  suppose  these  witnesses 
can  be  excused. 

Mr.  Keith :  I  will  make  no  objection  to  the  offers 
of  proof  that  the  witnesses  are  not  here  at  the  time 
their  names  are  called. 

The  Court:  All  right. 

(Whereupon,  the  witnesses  designated  in  the  of- 
fers of  proof  were  excused  and  the  jury  was  excused 
until  Tuesday  morning,  September  23,  1941.) 

Mr.  Paine:  Comes  now  the  defendant,  The  Wash- 
ington Water  Power  Company,  and  offers  in  evi- 
dence a  copy  of  application  for  a  Federal 
Power  Commission  license,  Defendant's  Identifica- 
tion No.  2,  for  the  purpose  of  showing  said  appli- 
cation was  made  to  the  Federal  Power  Commission, 
said  copy  of  said  application  being  marked  De- 
fendant 's  Exhibit  2  for  identification,  and  is  hereby 
offered  in  evidence  in  connection  with  this  offer  of 
proof  as  one  of  the  documents  covered  by  the  stipu- 
lation re:  evidence  now  on  file  herein,  and  deposited 
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with  the  Clerk  of  the  eourl  under  the  terra 
said  stipulation. 

Mr.  Keith:  Objected  to  on  the  genera]  ground. 

The  Court:  Objection  sustained  and  exception  al- 
lowed. 


Offer  of  Proof  No.  31 
Mr.  Paine: 
Comes    now    the    defendant,    The     Washington 

Water  Power  Com-  [138]  pany,  and  offers  to  prove 
by  the  witness  W.  F.  Miller,  who  is  presenl  in  the 
court  room  and  has  been  sworn  as  a  witness,  that 
the  witness,  W.  F.  Miller,  is  the  comptroller  of  The 
Washington  Water  Power  Company  and  as  such  it 
is  a  part  of  his  duties  to  keep  a  record  of  all  of  the 
expenditures  and  costs  of  the  Washington  Water 
Power  Company;  that  the  hooks  and  records  <»f  The 
Washington  Water  Power  Company  show  that  the 
said  company  has  expended  the  sum  of  $156,043.33 
for  the  acquisition  of  the  lands  at  Kettle  Palls; 
that  after  deducting  from  said  amount  the  stipu- 
lated and  agreed  value,  to-wit,  $7,610,  the  value  of 
the  land  not  taken  by  the  Government,  which  was 
originally  purchased  as  a  part  of  the  Kettle  Palls 
tract,  the  net  original  investment  as  represented  by 
the  purchase  price  of  the  land  involved  in  this  pro- 
ceeding was  on  the  9th  day  of  December,  1" 
elusive  of  interest  and  taxes,  the  sum  of  >1  18,433 

Mr.  Keith:  Objected  to  upon  the  general  ground 
and  upon  the  special  ground  that  the  investment  of 
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the  company  in  the  land  not  taken  is  not  proper 
material  testimony  as  to  the  fair  market  value  of 
the  lands  which  were  taken. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  allow  an  exception,  and  overrule  the 
special  objection. 


Offer  of  Proof  No.  32 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washing-ton 
Water  Power  Company,  and  offers  to  prove  by  the 
witness  W.  F.  Miller,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that  the 
books  and  records  of  the  Washington  Water  Power 
Company  show  that  in  addition  to  said  sum  ex- 
pended for  the  purchase  price  of  said  land  there 
has  been  expended  for  exploration,  general  engi- 
neering, surveying  and  other  work  in  connection 
with  [139]  the  development  of  the  project  the  fur- 
ther sum  of  $317,352.64. 

Mr.  Keith:  Objected  to  upon  the  general  ground 
and  the  special  ground  that  the  additional  invest- 
ment and  cost  to  the  landowner  is  not  material  on 
the  question  of  the  fair  market,  value  of  the  land. 

The  Court :  Sustain  the  general  objection  and  al- 
low an  exception,  and  overrule  the  special  objection. 
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Offer  of  Proof  \n. 
Mr.  Paine: 

Conies  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  pn  the 

witness  W.  F.  Miller,  who  is  presenl  in  the  court 
room  and  who  has  been  sworn  aa  a  witness,  thai  in 
addition  to  the  sums  invested  in  the  purchase  price 
of  said  lands  and  for  exploration,  general  engi] 
ing,  surveying  and  other  work  in  connection  with 
the  development  of  the  Kettle  Falls  project,  the 
sum  of  $66,832.90  was  spenl  for  taxes  and  fees  in 
connection  with  water  rights  on  said  Kettle  Falls 
hydro-electric  project. 

Mr.  Keith:  Objected  to  on  the  general  ground  and 
upon  the  special  ground  that  the  expenditures  of 
the  landowner  by  way  of  taxes  paid  and   lees  paid 
for  water  rights  are  not  material  on  the  quesi 
of  the  fair  market,  value  of  the  lands  taken. 

The  Court:  Sustain  the  general  objection  and  al- 
low an  exception,  and  sustain  the  special  objection 
and  allow  an  exception. 


Offer  of  Proof  No.  34 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  prove  by  the 
witness  W.  F.  Miller,  who  is  present  in  the  courl 
room  and  who  has  been  sworn  as  a  witness,  [1  K>] 
that  the  sum  of  $156,043.33  paid  by  the  defendant, 
The  Washington  Water  Power  Company,   tor  the 
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lands  involved  in  this  proceeding  was  a  reasonable 
price  for  said  land  at  the  time  it  was  purchased  by 
the  defendant,  The  Washington  Water  Power  Com- 
pany, in  1921. 

Mr.  Keith :  Objected  to  on  the  general  ground  and 
objected  to  on  the  special  ground  that  the  witness 
Miller  is  not  shown  to  be  competent,  to  testify  to 
the  fair  market  value  of  the  lands  at  the  time  of 
their  acquisition. 

The  Court:  Would  there  be  testimony  showing 
what  knowledge  the  comptroller  of  the  company 
has  I  He  might  not  have  any  knowledge  of  the  rea- 
sonable market  value  of  lands.  Comptrollers  usually 
donT  have. 

Mr.  Paine:  I  will  be  frank  with  the  Court.  I 
won't  have  any  special  qualification  of  Mr.  Miller 
other  than  his  comptrollership. 

The  Court:  I  will  sustain  the  general  objection 
and  allow  an  exception  and  sustain  the  special  ob- 
jection and  allow  an  exception. 


Offer  of  Proof  No.  35 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  prove  by  the 
Witness  K.  M.  Robinson,  who  is  present  in  the  court 
room  and  who  has  been  called  and  sworn  as  a  wit- 
ness, that  the  witness  K.  M.  Robinson  is  president 
of  The  Washington  Water  Power  Company,  owner 
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of  the  land  soughl  to  be  condemned;  thai   be 
been  presidenl  of  said  company  since  June,   L9 
that  prior  to  said   time   be  was   president    of  tin- 
Idaho  Power  Company  Located  in  southern  [daho; 
that  he  has  [141]  spent  his  entire  life  since  the 
of  eighteen  in  the  power  business,  thai    be   if 
miliar  with  the  lands  involved   in  this   proceeding 
which  are  the  subject  of  this  Litigation;  thai 
lands  were  purchased  by  The   Washington   Water 
Power  Company  in  1921,  for  the  sum  of$156,< 
that  the  lands  purchased  at  that  time  consisted  of  a 
tract  of  approximately  800  acivs:  thai   all  <»t'  said 
lands  at.  that  time  had  little  value  for  agriculture  or 
timber  purposes. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  upon  the  special  ground  that  tin-  cosl  of  the 
land  to  The  Washington  Water  Power  Company  i- 
not  material  upon  the  question  of  their  fair  markel 
value. 

The  Court:  Sustain  the  general  objection  and  al- 
low an  exception;  overrule  the  special  objection. 


Offer  of  Proof  No. 

Mr.  Paine: 

Comes  now  the  defendant.  The  Washington 
Water  Power  Company,  and  offers  to  prove  by  the 
witness  K.  M.  Robinson,  who  is  presenl  in  the  eourl 
room  and  who  has  been  sworn  as  a  witness,  thai 
when  the  said  land  was  acquired  by  The  Washing- 
ton  Water    Power    Company,    the    purchase    price 
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thereof  was  fixed  by  the  buyer  and  seller  on  the 
basis  of  suitability  and  adaptability  of  said  land 
for  the  purpose  of  building  a  dam  and  hydro- 
electric development  and  on  the  reasonable  likeli- 
hood that  said  dam  could  and  would  be  built. 

Mr.  Keith:  Objected  to  on  the  general  ground  and 
upon  the  special  ground  there  is  nothing  in  the  offer 
of  j) roof  that  shows  that  the  witness  Robinson  par- 
ticipated in  or  had  any  knowledge  concerning  the 
basis  upon  which  the  sale  of  the  lands  in  question 
was  made.  [142] 

The  Court:  How  could  Mr.  Robinson  know 
about  what  happened  in  1921? 

Mr.  Paine:  Well,  only  from  his  knowledge  as  pres- 
ident of  the  company  and  the  transactions  and  of- 
ficial documents  in  the  possession  of  the  company 
which  he  as  president  has  reviewed  and  is  familiar 
with.  Of  course,  the  president  is  dead  and  most  of 
the  Power  Commission  are  dead  who  were  in  ex- 
istence at  that  time.  It  seems  to  me  that  he  can 
testify  to  that  fact  from  his  familiarity  with  the 
records  and  official  correspondence  of  the  company. 
It  would  be  a  question  of  proving  on  cross-examina- 
tion as  to  whether  or  not  they  were  bought  for 
agricultural  purposes  rather  than  hydro-electric 
purposes. 

The  Court :  J  will  sustain  the  objection  on  the 
general  ground  and  allow  an  exception  and  over- 
rule the  objection  on  the  special  ground. 
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offeror  Proof  No.  37 
Mr.  Paine: 

Come*  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  wil 
K.  M.  Robinson,  who  is  present  in  the  court  room 
and  who  lias  been  sworn  ;is  a  witness,  that   OB 
cember  9,  1939,  The  Washington  Water  Power  Com- 
pany had  grown  to  a  point  where  its  ability  t«>  p 
duce  electric  energy  was  Less  than  the  demands 
the  customers.  In  the  ordinary  course  "f  evenl 
power  company   such   as   The    Washington    Wi 
Power  Company  must  make  arrangements  to 
vide  additional   sources  of   power   to   lake   care 
increasing  demands;  that   <>n    December  9,    I 
was  imperative  that  the  company  develop  an  addi- 
tional source  of  power;  that  had  the  Gtovernmenl 
not   authorized   and    established    the    Grand    Coulee 
project,  The  Washington   Water   Power  Company 
would    have  continued  with  the  [143]  develops 
of  and  entered  upon  the  const  met  inn  of  the  po 
project  at  Kettle   Falls  on  or  before   Decembe 
1939. 

Mr.  Keith:     'Hie  offer  is  objected  t.>  on  tl 

era!  ground. 

The  Court:     I  will  sustain  the  objection  on  the 
general  -round  and  allow  an  exception. 
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Offer  of  Proof  No.  38 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
K.  M.  Robinson,  who  is  present  in  the  court  room 
and  who  lias  been  sworn  as  a  witness,  that  he  is 
familiar  with  power  sites  in  the  northwest  and  he 
knows  what  such  sites  have  been  bought  and  sold 
for,  and  by  reason  of  his  experience  as  president 
of  the  Idaho  Power  Company  and  The  Washington 
Water  Power  Company,  he  is  familiar  with  power 
sites  and  the  prices  for  which  they  are  bought  and 
sold.  Due  to  his  connection  with  the  power  industry 
he  is  familiar  with  what  other  companies  in  the 
northwest  have  paid  to  secure  power  sites. 

Mr.  Keith:     Objected  to  on  the  general  ground. 

The  Court :  Sustain  the  objection,  and  allow  an 
exception. 


Offer  of  Proof  No.  39 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
K.  M.  Robinson,  who  is  present  in  the  court  room, 
and  who  has  been  sworn  as  a  witness,  that  The 
Washington  Water  Power  Company  has  expended 
the  Mini  of  $148,433.33  for  the  purchase  of  the  lands 
involved  in  this  proceeding,  and  in  addition  to  that 
The  Washington  Water  Power  Company  has  ex- 
pended the  sum  of  $317,352.64  for  exploration,  [144] 
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general  engineering,  surveying  and  other  wort  in 
connection   with   the  development    of  the   proj< 
that  all  such  expenditures   represent   a   legitii 
net  investment   of  The  Washington   Water   P 
Company  in  the  sum  invested  in  the  property;  thai 
the  total  Legitimate  oel   investment  on  Decemh 
1939,   was  $465,785.97;  that    had   The    Washington 
Water  Power  Company  been  granted  a  licena 
develop  this  project   by  the   Federal    Power  Com 
mission  it  would  have  been  permitted  to  capitalize 
its  legitimate  net  investment   in  the  property,  hut 
would  have  been  permitted  to  capitalize  or  earn  no 
sum  in  excess  of  its  Legitimate  net    investment   in 
the  property. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  in  addition  upon  the  special  ground  that  the 
expenditures  of  the  company  in  connection  with  the 
acquisition  and  development  of  this  Land  and  this 
legitimate  net  investment,  so-called,  in  the  Lands 
are  not  material   on  the  question   of   fair   mai 

value. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  allow  an  exception;  overrule  the  special 

objection. 

Offer  of  Proof  No.  4<  I 

Mr.   Paine: 
Comes  now  the  defendant,  The  Washington  W 

Power  Company,  and  offers  to  prove  bj  th< 

K.  M.  Robinson,  who  is  present  in  the  court   r 
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and  who  lias  been  sworn  as  a  witness,  that  interest 
on  the  sum  of  the  total  legitimate  investment  of 
$465, 785.97  for  a  period  of  three  years  prior  to 
December  9,  1939,  at  the  rate  of  six  percent  per 
annum,  amounted  to  $83,841.47;  that  the  total  net 
investment  plus  interest  for  a  three-year  period 
amounted  to  $549,627.44. 

Mr.  Keith :  Objected  to  upon  the  general  ground 
and  upon  the  special  ground  that  the  evidence 
offered  is  not  material  [145]  upon  the  question  of 
fair  market  value  and  that  the  interest  at  six  per- 
cent per  annum  for  a  period  of  three  years  prior 
to  December  9,  1939,  has  no  tendency  to  establish 
the  fair  market  value. 

The  Court:  Sustain  the  objection  on  the  gen- 
eral ground  and  allow  an  exception,  and  sustain  the 
objection  on  the  special  ground  and  allow  an  excep- 
tion. 

Mr.  Paine:  I  might  just  say  for  Your  Honor's 
consideration  that  the  theory  on  which  we  are  in- 
terested on  the  second  ground  is  that  the  rules  and 
regulations  of  the  Federal  Power  Commission  under 
the  Federal  Power  Act  permits  the  capitalization 
of  the  cost  during  the  three-year  period  prior  to 
construction  and  during  the  period  of  construction, 
legitimate  interest  at  the  rate  of  six  percent  to  be 
capitalized  on  those  projects,  our  theory  being  that 
one  of  the  elements  that  would  enter  into  the  de- 
termination of  a  buyer  would  be  the  fact  that  if 
he  got  his  iDroperty  and  had  to  get  his  license  he 
would  be  limited  by  the  rules  and  regulations  of 
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the  Federal  Power  Ad  as  to  the  amount  of  mo 
at  which  he  could  capitalize  his  purchase  and  thai 

that  element  would  be  an  element  which  the  bu 
would  consider  and  would  be  an  element  entering 
into  the  fair  market  value  in  that  way  where  it 
would  not  enter  into  the  fair  market  value  of  a 
piece  of  property  where  it  wasn't  subject  to  thi 
strictions  as  to  capitalization  and  use  that  under 
the  Federal  Power  Act  applies.  The  general  rule 
is  that  you  can't  add  the  interest  as  an  element 
of  the  market  value  of  your  property  in  an  ordil 
building  and  that  sort  of  thing,  our  theory  being 
that  if  the  value  didn't  change  with  the  granting 
of  the  license  that  these  facts  are  known  and  taken 
into  consideration  by  the  buyer  and  that  we  would 
be  entitled  to  say  [U(i]  what  the  minimum  capital- 
ized value  that  he  could  put  in  would  be  and  that 
would  enter  into  his  thought  as  to  what  would  be 
fair  and  what  he  could  afford  to  pay. 

The  Court:     I  will  lei  my  ruling  stand  and  all 
an  exception. 


•  Offer  n(  Proof  No.  41 

Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  W. 
Power  Company,  and  offers  to  prove  by  the  wit 
K.  M.  Robinson,  who  is  present   in  the  court   room 
and  who  has  been   sworn   as   a   witness,   thai    h< 
president  of  the  Washington   Water   Power  Com- 
pany, the  owner  of  the  lands  involved  m  tins  pro- 
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ceeding;  that  he  is  familiar  with  the  fair  market 
value  of  those  lands  on  December  9,  1939;  that  tak- 
ing into  consideration  all  of  the  uses  for  which  the 
lands  are  suitable  and  adaptable  and  to  which  they 
may  be  devoted  in  the  reasonably  near  future,  and 
taking-  into  consideration  the  likelihood  or  lack  of 
likelihood  that  the  necessary  permits  and  consents 
from  the  Federal  Government  could  be  obtained  to 
use  said  lands  for  a  dam  site  or  hydro-electric 
development,  that  in  his  opinion  the  reasonable 
market  value  of  this  property  on  December  9,  1939, 
was  $549,627.44;  and  further,  that  he  was  president 
of  the  company  on  December  9,  1939  as  well  as  the 
present  time. 

Mr.  Keith:  Objected  to  on  the  general  ground. 

The  Court :  Sustain  the  objection  and  allow  an 
exception. 


Offer  of  Proof  No.  42 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  wit- 
ness A.  T.  Lamed,  who  is  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  he  is  a 
civil  and  hydraulic  engineer  employed  by  Ebasco 
[147]  Services,  Incorporated,  2  Rector  Street,  New 
York  City;  that  he  is  a  licensed  professional  en- 
gineer in  the  Slate  of  New  York,  a  member  of  the 
American  Society  of  Civil  Engineers  and  a  mem- 
ber of  the  committee  on  power  plant  design  and 
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lias  written   papers  on   power  plant    inv< 
and  design  for  both  the  American  8oci<  tj   oi  I 
Engineers  and  the  American  Society  of  MechaE 
Engineers;  that   he  became  a   member  of  the  en 
gineering   department    of   the    Electric    Bond 
Share  Company  in  L912,  and  since  thai  time  he 
been   connected   with   this  company   or   Lta 
companies    continuously,    rendering    services    I 
large  number  of  client  public  utility  companies,  in- 
cluding The  Washington  Water   Power  Company, 
since  1928;  that  he  has  held  successively  the  posi- 
tions  of   draftsman,    designer,   assistant    hydraulic 
engineer  and  civil  and  hydraulic  engineer;  that  dur- 
ing this  period  of  twenty-nine  years  lie  has  worked 
on  the  design  and  construction   of  over   forty-five 
hydro-electric  developments,  having  a  total  in  -"lid 
capacity  of  675,000  kilowatts,  and  the  design  and 
construction  of  the  condensing  water  works,   foun- 
dations and  building  superstructures   for  approxi- 
mately 1,000,000  kilowatts  of  steam  and  Diesel  elec- 
tric stations  in  sixteen  states  and  ten  foreign  coun- 
tries; that  at  the  present   time  he  is  m  responsible 
charge  of  the  design  work  on  three  hydro-electric 
stations  m  foreign  countries  and  the  civil  engil 
ing  design  features  involved  in  the  installation 
thirteen  additional  steam-electric  units  in  tin-  conn- 
try,  having  an  approximate  capacity  of  100,000  kilo- 
watts; that  he  has  participated  in,  supervised  and 
directed   a   greal    many    sin. lie.    regarding    hyd 
electric  and  steam-electric  developments  to  deter- 
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ceeding;  that  lie  is  familiar  with  the  fair  market 
value  of  those  lands  on  December  9,  1939;  that  tak- 
ing into  consideration  all  of  the  uses  for  which  the 
lands  aic  suitable  and  adaptable  and  to  which  they 
may  be  devoted  in  the  reasonably  near  future,  and 
taking'  into  consideration  the  likelihood  or  lack  of 
likelihood  that  the  necessary  permits  and  consents 
from  the  Federal  Government  could  be  obtained  to 
use  said  lands  for  a  dam  site  or  hydro-electric 
development,  that  in  his  opinion  the  reasonable 
market  value  of  this  property  on  December  9,  1939, 
was  $549,627.44;  and  further,  that  he  was  president 
of  the  company  on  December  9,  1939  as  well  as  the 
present  time. 

Mr.  Keith:  Objected  to  on  the  general  ground. 

The  Court :  Sustain  the  objection  and  allow7  an 
exception. 


Offer  of  Proof  No.  42 
Mr.  Paine: 

( 'omes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  wit- 
ness A.  T.  Larned,  wrho  is  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  he  is  a 
civil  and  hydraulic  engineer  employed  by  Ebasco 
[147]  Services,  Incorporated,  2  Rector  Street,  New 
York  City;  that  he  is  a  licensed  professional  en- 
gineer in  the  State  of  New  York,  a  member  of  the 
American  Society  of  Civil  Engineers  and  a  mem- 
ber of  the  committee  on    power  plant  design  and 
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has  written  papers  <>n  power  plant  investigations 
and  design  for  both  the  American  Society  of  Civil 
Engineers  and  the  American  Society  of  Mechanical 
Engineers;  that  he  became  a  member  of  the  en- 
gineering department  of  the  Electric  Bond  and 
Share  Company  in  1912,  and  since  that  time  he  has 
been  connected  with  this  company  or  its  service 
companies  continuously,  rendering  services  to  a 
large  number  of  client  public  utility  companies,  in- 
cluding The  Washington  Water  Power  Company, 
since  1928;  that  he  has  held  successively  the  posi- 
tions of  draftsman,  designer,  assistant  hydraulic 
engineer  and  civil  and  hydraulic  engineer ;  that  dur- 
ing this  period  of  twenty-nine  years  he  has  worked 
on  the  design  and  construction  of  over  forty-five 
hydro-electric  developments,  having  a  total  in  solid 
capacity  of  675,000  kilowatts,  and  the  design  and 
construction  of  the  condensing  water  works,  foun- 
dations and  building  superstructures  for  approxi- 
mately 1,000,000  kilowatts  of  steam  and  Diesel  elec- 
tric stations  in  sixteen  states  and  ten  foreign  coun- 
tries; that  at  the  present  time  he  is  in  responsible 
charge  of  the  design  work  on  three  hydro-electric 
stations  in  foreign  countries  and  the  civil  engineer- 
ing design  features  involved  in  the  installation  of 
thirteen  additional  steam-electric  units  in  this  coun- 
try, having  an  approximate  capacity  of  400,000  kilo- 
watts; that  he  has  participated  in,  supervised  and 
directed  a  great  many  studies  regarding  hydro- 
electric and  steam-electric   developments  to   deter- 


194  Washington  W.  P.  Co.  et  at. 

mine  their  value,  economy  and  feasibility  in  inter- 
connected power  systems;  that  lie  graduated  from 
the  civil  [148]  engineering  department  of  Worces- 
ter Polytechnic  Institute  in  1912;  that  at  present  he 
is  in  charge  of  the  civil  engineering  department  of 
Ebasco  Services,  Incorporated,  and  is  responsible 
for  hydraulic  and  civil  engineering  investigations, 
preliminary  studies,  design  and  engineering  super- 
vision of  construction  of  structures  used  in  the  ex- 
tension and  operation  of  public  utility  properties; 
that  there  are  over  100  engineers  and  draftsmen 
directly  under  his  supervision;  that  his  department 
supervises  and  constructs  field  investigations  of  un- 
developed hydro-electric  projects,  prepares  reports 
and  makes  economic  studies  so  as  to  advise  the  man- 
agement of  the  various  client  public  utilities  com- 
panies in  regard  to  the  acquisition,  development,  ex- 
tension and  operation  of  public  utility  properties; 
that  he  has  personally  conducted  a  great  number  of 
investigations  of  potential  power  sites  and  that  in 
recent  years  the  preparation  of  reports  and  economic 
studies  has  constituted  a  very  appreciable  percen- 
tage of  the  total  work  under  his  supervision;  that 
he  has  investigated  over  100  potential  water  power 
developments  and  compared  them  in  many  cases 
with  alternative  sources  in  order  to  determine  the 
relative  economic  merit  of  these  alternative  sources; 
that  since  1913  he  has  worked  on  several  studies  in 
connection  with  additional  sources  of  power  for  the 
interconnected  client  companies  in  Oregon,  Wash- 
ington, Montana,  Idaho  and  Utah. 
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Mr.  Keith:  I  am  willing  to  stipulate  as  to  the 
qualifications  of  the  witness.  It  seems  that  there  is 
no  offer  of  proof  t<>  prove  anything  there  other  than 
his  qualifications.  I  am  willing  to  stipulate  that  he 
is  a  qualified  engineer. 

The  Court :  1  would  overrule  an  objection.  I  think 
they  are  entitled  to  have  their  case  before  the  Cir- 
cuit Court  on  the  [149]  basis  that  they  are  capable 
of  proving  what  they  say. 

Mr.  Keith:  I  think  so,  too. 


Offer  of  Proof  No.  43 

Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
A.  T.  Larned,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  he  is  familiar 
with  the  practices  of  the  Federal  Power  Commis- 
sion in  granting  licenses  for  hydro-electric  projects 
subject  to  Federal  license ;  that  he  has  appeared  and 
testified  before  such  commissions  and  knows  the 
practices  of  the  Commission  in  determining  the 
legitimate  net  investment  in  connection  with  such 
projects;  that  he  knows  the  amount  of  the  expendi- 
tures made  by  The  Washington  Water  Power  Com- 
pany for  engineering,  diamond  drilling,  surveys  and 
other  work  in  connection  with  the  Kettle  Falls  pro- 
ject :  that  in  his  opinion  all  of  such  expenditures, 
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amounting  to  the  sum  of  $465,785.97,  were  legiti- 
mate, proper,  and  fair  and  reasonable. 

Mr.  Keith:  Objected  to  on  the  general  ground  and 
upon  the  special  ground  that  the  opinion  of  the  wit- 
ness as  to  the  reasonable  expenditures  in  connec- 
tion with  the  development  of  the  property  is  not 
admissible  or  has  no  tendency  to  prove  or  disprove 
the  fair  market  value  of  the  land  being  taken  in 
this  proceeding. 

The  Court :  I  will  sustain  the  general  objection 
and  allow  an  exception,  and  overrule  the  special 
objection. 


Offer  of  Proof  No.  44 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
A.  T.  Larned,  who  is  [150]  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  he  is 
familiar  with  the  generating  facilities,  power  re- 
sources and  the  growth  of  load  of  The  Washington 
Water  Power  Company;  that  he  has  participated 
in  a  number  of  studies  to  determine  what  additional 
economical  power  sources  are  available  to  The  Wash- 
ington Water  Power  Company;  that  some  of  the 
investigations  and  studies  leading  up  to  the  devel- 
opment, as  well  as  the  designs,  of  the  Hood  River 
hydro-electric  plant  of  the  Pacific  Power  and  Light 
Company,  the  Lewiston  hydro-electric  plant  of  The 
Washington   Water  Power   Company,  the   Morony 
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and  Flathead  hydro-electric  plant  of  the  Montana 
Power  Company  and  the  Ariel  hydro-electric  plant 
of  the  Inland  Power  and  Light  Company  were  car- 
ried out  under  his  supervision;  that  utilizing  United 
States  geological  survey  records  of  stream  flow  of 
the  Columbia  River  at  Kettle  Falls  covering  a 
period  from  1913  to  1939,  and  utilizing  the  hydrau- 
lic head  to  be  developed  at  that  site,  the  average 
monthly  power  available  at  Kettle  Falls  was  de- 
termined for  the  initial,  intermediate  and  ultimate 
stages  of  said  development. 

Mr.  Keith:  Objected  to  on  the  general  grounds. 

The  Court:  Objection  sustained  and  exception 
allowed. 


Offer  of  Proof  No.  45 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
A.  T.  Lamed,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  he  studied 
the  load  of  The  Washington  Water  Power  Com- 
pany, of  eight  interconnected  public  utilities  in  the 
northwest,  and  of  the  entire  public  utility  load  in 
the  States  of  Montana,  Washington  and  Oregon  over 
the  entire  period  for  which  records  [151]  are  avail- 
able;  that  the  output  of  the  Kettle  Falls  plant  would 
fit  into  the  load  requirements  of  The  Washington 
Water  Power  system  and  would  furnish  additional 
low-cost    power   to    its   neighboring    interconnected 
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systems;  that  under  increasing  load  conditions  which 
were  apparent  as  early  as  1937,  the  construction  of 
the  initial  stage  of  Kettle  Falls  would  have  been 
undertaken  at  about  that  time;  that  this  need  for 
additional  capacity  and  energy  is  proven  by  the 
purchases  of  power  which  The  Washington  Water 
Power  Company  has  made  from  the  Montana  Power 
Company,  Puget  Sound  Power  and  Light  Company 
and  from  the  Northwestern  Electric  Company  since 
1937;  that  under  the  present  rate  of  load  growth 
the  output  of  the  initial  installation  at  Kettle  Falls 
would  have  been  absorbed  by  the  inter-connected 
systems  within  approximately  three  years;  that 
Kettle  Falls  is  the  one  site  on  the  Columbia  River 
that  lends  itself  best  to  levelopment  in  stages  so  as 
to  meet  growing  load  demands  without  entailing  ex- 
cessive investment  costs  when  the  plant  is  first  built ; 
that  general  layout  plans  have  been  prepared  for 
the  initial  development,  intermediate  development 
and  ultimate  development;  that  the  initial  devel- 
opment will  develop  42,000  kilowatts,  the  intermedi- 
ate development  140,000  kilowatts,  and  the  ultimate 
360,000  kilowatts;  that  these  plans  have  been  pre- 
pared in  sufficient  detail  to  determine  the  present 
day  cost  of  each  stage  of  development;  that  the 
present  day  cost  of  the  initial  stage  of  development 
would  be  $10,735,000;  that  the  additional  cost  for 
the  intermediate  stage  would  be  $9,674,000,  and  an 
additional  $10,500,000  for  the  ultimate  stage,  mak- 
ing a  total  cost  for  the  initial  stage  of  $10,735,000, 
for  the  second  stage,  $20,409,000,  and  the  ultimate 
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development,  (30,909,000;  that  for  the  ultimate  [152] 
development  the  cosl  per  kilowatt  would  be  eighty- 
six  dollars;  that  adding  $3,205,000  for  the  lands  and 
rights  not  owned  by  The  Washington  Water  Power 
Company  would  be  $34,114,000,  or  the  equivalent  of 
$95.70  per  kilowatt  of  installed  capacity;  that  the 
present  day  costs  are  higher  than  the  costs  in  1939, 
but  present  day  costs  have  been  used  because  the 
construction  period  of  such  dam  would  be  in  the 
neighborhood  of  two  to  three  years;  that  the  cost 
of  a  154  kilowatt  transmission  line  from  the  site  to 
Spokane  would  be  $1,381,400,  including  terminal 
stages  facilities  in  Spokane ;  that  the  cost  of  energy 
from  the  initial  stage  development  would  be  2.3 
mills  at  100  percent  load  factor  and  3.85  mills  at 
sixty  percent  load  factor;  that  the  cost  of  energy 
for  the  combined  initial  and  intermediate  stages 
would  be  approximately  2.16  mills  at  sixty  percent 
load  factor;  that  the  cost  of  energy  for  the  ultimate 
development  would  be  approximately  1.40  mills  at 
sixty  percent  load  factor;  that  the  cost  of  power 
from  Kettle  Falls,  even  for  the  initial  stage,  would 
be  reasonable  and  considerably  below  what  the  com- 
pany has  paid  since  December  1,  1939,  and  now  pays 
for  purchased  power. 

Mr.  Keith:  Objected  to  upon  the  general  ground. 

The  Court:  Objection  sustained  and  exception 
allowed. 
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Offer  of  Proof  No.  46 
Mr.   Paine: 

Conies  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
A.  T.  Larned,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  based  upon 
his  experience  in  analyzing  and  evaluating  water 
power  sites  on  navigable  and  non-navigable  streams, 
it  is  his  judgment  that  the  undeveloped  Kettle  Falls 
site  in  1939  [153]  had  a  value  considerably  in  excess 
of  the  money  already  invested  in  the  site,  to-wit, 
$465,785.57. 

Mr.  Keith:  Objected  to  on  the  general  ground. 

The  Court:  Objection  sustained;  exception  al- 
lowed. 


Offer  of  Proof  No.  47 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
A.  T.  Larned,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  completion 
of  the  initial  stage  of  development  (42,000  kilo- 
watts) would  cause  a  substantial  increase  in  the 
value  of  the  site  to  The  Washington  Water  Power 
Company. 

Mr.  Keith :  Objected  to  on  the  general  ground  and 
upon  the  special  ground  that  the  increase  in  value 
due  to  the  completion  of  the  initial  unit  would  not 
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have  any  tendency  to  prove  ili<i  fair  market  value 
in  December,  1939. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  allow  an  exception,  and  overrule  the 
objection  on  the  special  ground. 


Offer  of  Proof  No.  48 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
A.  T.  Lamed,  wrho  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  cost  of 
power  from  Kettle  Falls  initial  stage  would  be 
reasonable  and  considerably  below  what  the  com- 
pany has  paid  on  and  since  December  9,  1939,  and 
now  pays  for  purchased  power. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  upon  the  special  ground  that  the  cost  of  power 
development  in  that  project  would  be  less  than  the 
company  is  paying  now  has  no  [154]  tendency  to 
establish  a  fair  market  value. 

The  Court:  Sustain  the  general  objection  and  al- 
low an  exception,  and  overrule  the  special  objec- 
tion. It  seems  to  me  that  goes  to  the  question  of 
whether  the  company  was  ready  and  willing  and 
able  to  develop  this  property  in  1939. 
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.    Offer  of  Proof  No.  49 
Mr.  Paine: 

( <>mes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
A.  T.  Lamed,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  uplands 
involved  herein,  because  of  their  geographic  forma- 
tion and  topographic  features,  making  them  adap- 
table for  the  support  of  hydro-electric  structures, 
have  a  greater  value  for  use  in  connection  with  the 
Kettle  Falls  project  than  have  lands  which  are  nec- 
essary for  reservoir  purposes  in  connection  with 
this  hydro-electric  project. 

Mr.   Keith:  Objected  to  on  the  general  ground. 

The  Court:  Sustain  the  objection  and  allow  an 
exception. 


Offer  of  Proof  No.  50 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
A.  T.  Lamed,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  sum  of 
$156,043.33  paid  by  the  defendant,  The  Washington 
Water  Power  Company,  for  the  lands  involved  in 
this  proceeding  was  a  reasonable  price  for  said 
lands  at  the  time  that  they  were  purchased  by  the 
defendant,  The  Washington  Water  Power  Company 
in  1921. 

Mr.   Keith:   Objected  to  on  the   general   ground 
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and  the  special  ground  that  the  price  paid  in  1921 
is  not  material  on  [loo]  the  question  of  the  fair 
market  value  in   1939. 

The  Court:  Sustain  the  objection  on  the  general 
grounds  and  allow  an  exception;  sustain  the  objec- 
tion on  the  special  ground  and  allow  an  exception. 


Offer  of  Proof  Xo.  51 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
A.  T.  Lamed,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  lands  of 
the  defendant,  The  Washington  Water  Power  Com- 
pany, involved  in  this  proceeding  and  for  which  the 
jury  is  to  make  an  award  in  this  proceeding,  did, 
on  the  9th  day  of  December,  1939,  have  an  enhanced 
market  value  because  of  their  extent,  particular 
location  and  relation  to  the  Columbia  River,  the 
rock  formation  on  said  lands  and  other  character- 
istics which  might  make  said  lands  suitable  and 
adaptable  for  a  hydro-electric  power  development, 
and  because  of  the  value  said  lands  would  have  as 
a  part  of  and  for  use  in  connection  with  any  under- 
taking to  create  a  hydro-electric  power  development, 
part  of  which  would  be  on  said  lands. 

Mr.  Keith:  Objected  to  on  the  general  grounds. 

The  Court:  Sustain  the  objection  and  allow  an 
exception. 


204  Washington  W.  P.  Co.  et  ah 

Offer  of  Proof  No.  52 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
J.  P.  Graves,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  he  has  lived 
in  Spokane  since  1887,  and  has  been  connected  with 
targe  business  enterprises,  including  the  purchase, 
developing  and  maintaining-  of  mining  properties 
and  power  companies,  [156]  electric  railroads  and 
similar  enterprises ;  that  he  has  bought  and  sold  six 
or  seven  power  sites  in  the  northwest;  that  he  is 
generally  familiar  with  all  the  power  sites  in  eastern 
Washington,  Northern  Idaho  and  British  Columbia 
and  he  was  one  of  the  early  owners  of  the  Kettle 
Falls  site,  and  he  knows  about  the  various  sales  of 
the  Kettle  Falls  site  and  is  familiar  with  the  site 
and  with  the  purposes  for  which  it  can  be  used; 
that  he  is  familiar  with  the  fair  market  value  on 
December  9,  1939,  of  the  uplands  of  The  Washing- 
ton Water  Power  Company,  located  at  Kettle  Falls, 
involved  in  this  proceedings,  taking  into  considera- 
tion all  the  uses  for  which  they  are  reasonably  suit- 
able and  adaptable;  that  in  his  opinion  the  fair 
market  value  of  said  uplands  of  The  Washington 
Water  Power  Company  on  December  9,  1939,  was 
the  sum  of  $500,000. 

Mr.  Keith:  Objected  to  upon  the  general  ground. 

The  Court:  Well,  I  suggest,  Mr.  Paine,  that  you 
separate  that  offer.  On  the  other  witnesses  you  had 


vs.  United  States  of  America  205 

their  qualifications  and  there  was  no  objection  to 
them.  Then  on  their  .subsequent  testimony  there  was 
objection. 

Mr.  Paine :  All  right.  I  will  break  off  the  portion 
reading-  "and  is  familiar  with  the  site  and  the  pur- 
poses for  which  it  can  be  used,  as  one  offer,  No.  52. 

The  Court:  Do  you  object  to  the  Offer  52? 

Mr.  Keith:  If  it  ends  at  the  point  "and.  is  familiar 
with  the  purposes  for  which  it  can  be  used,"  I  have 
no  objection  and  will  stipulate  that  the  witness 
(J raves  would  so  testify. 

The  Court:  Then  Defendant's  No.  53  is  the  rest 
of  it? 

Mr.  Paine:  Yes. 

Mr.  Keith:  I  object  to  what  is  now  No.  53  and 
what  was  [157]  originally  the  last  part  of  52  upon 
the  general  ground. 

The  Court:  Objection  sustained  and  exception 
allowed. 


Offer  of  Proof  No.  54 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
J.  P.  Craves,  who  is  p resent  in  the  court  room  and 
who  has  been  swTorn  as  a  witness,  that  the  sum  of 
$156,043.33  paid  by  the  defendant,  The  Washington 
Water  Power  Company  for  the  lands  involved  in 
this  proceeding  was  a  reasonable  price  for  said  lands 
at  the  time  that  they  were  purchased  by  the  defend- 
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ant,  The  Washington  Water  Power  Company  in 
1921. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  objected  to  on  the  special  ground  that  the  fair 
market  value  of  the  lands  in  1921  has  no  tendency 
to  establish  the  fair  market  value  of  the  lands  on 
December  9,  1939. 

The  Court :  I  will  sustain  the  objection  on  the 
general  ground  and  allow  an  exception,  and  sustain 
the  objection  on  the  special  ground  and  allow  an 
exception.  There  is  a  distinction  between  the  amount 
that  they  paid  and  whether  or  not  it  is  a  fair  and 
reasonable  value.  One  reason  I  would  not  permit 
the  testimony  as  to  the  amount  paid  would  be  that 
it  would  meet  with  an  argument  such  as  was  made 
by  Mr.  Keith,  that  they  were  just  up  there  to  get 
the  prior  right.  I  think  they  were  there  in  good 
faith,  that  they  paid  $150,000  and  that  it  was  a 
substantial  sum  of  money,  but  the  question  of 
whether  or  not  that  was  the  fair  and  reasonable 
market  value  in  1921  has  no  bearing  upon  the  fair 
market  value  in  1939.  I  will  sustain  the  objection 
because  of  the  fact  that  it  goes  to  the  value  in  1921. 

Mr.  Paine:  Our  reason  for  offering  it  was  that 
the  cases  [158]  seemed  to  indicate  that  the  prior 
sales  of  the  identical  property  are  always  admissible 
in  evidence  unless  so  far  removed  in  point  of  time 
as  to  make  their  admission  of  no  value,  and  that 
their  use  for  power  sites  is  contradistinctive  from 
ordinary  wheat  lands  or  something  of  that  sort.  We 
will  offer  to  prove  by  Mr.  Graves  that  the  lapse  of 
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time  from  1921  to  1941  is  not  a  disqualifying  factor, 
thai  power  sites  generally  have  become  scarcer  as 
the  growth  of  the  communities  increased,  and  the 
demand  for  them  have  become  greater  and  they 
have  tended  to  increase  in  value  over  what  they 
were  worth  at  that  time.  Most  of  the  authorities  hold 
that  the  sale  of  the  identical  property  is  admissible 
unless  it  is  so  far  removed  as  to  throw  no  light  on 
the  value  of  the  property  at  the  present  time,  and 
we  felt  that  on  a  power  site  such  as  this  a  great 
deal  longer  lapse  of  time  is  permissible  than  in  the 
sale  of  wdieat  or  stock  or  general  farms,  and  that 
the  sale  price  did  reflect  the  value  of  the  land.  It  is 
one  element  at  least  for  the  jury  to  consider. 

The  Court:  I  will  sustain  the  objection  and  allow 
an  exception. 


Offer  of  Proof  No.  55 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
J.  P.  Graves,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  he  is  familiar 
with  power  site  values  in  the  State  of  Washington 
as  of  December  9,  1939 ;  that  the  demand  for  power 
was  greater  on  December  9,  1939  than  it  was  during 
the  year  1921,  and  that  power  site  values  were  gen- 
erally higher  in  the  State  of  Washington  on  De- 
cember 9,  1939  than  they  were  during  [159]  the 
year  1921. 
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Mr.   Keith:  Objected  to  on  the  general  ground. 
The  Court :  Sustain  the  objection  and  allow  an 
exception. 


Offer  of  Proof  No.  56 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
J.  P.  Graves,  who  is  present  in  the  court  room  and 
who  lias  been  sworn  as  a  witness,  that  in  the  opinion 
of  said  witness  the  highest  use  to  which  the  lands 
involved  in  this  proceeding  could  be  devoted  would 
be  a.s  abutments  for  dams  in  connection  with  hydro- 
electric development;  that  the  market  value  of  these 
lands  is  not  determined  by  the  whole  value  of  said 
hydro-electric  deA^elopment,  or  by  use  of  the  waters 
of  the  Columbia  River  in  connection  therewith,  but 
is  only  the  value  of  the  land  as  abutment  lands  tak- 
ing into  consideration  all  the  facts  in  regard  to  the 
development  and  cost  of  the  development  and  the 
amount  of  power  that  can  be  developed  at  the  prop- 
erty ;  and  likewise  taking  into  consideration  the 
likelihood  or  lack  of  likelihood  of  obtaining  the 
necessary  license  from  the  Federal  Power  Commis- 
sion by  which  authority  to  construct  a  hydro-electric 
project  using  these  lands  could  be  obtained  in  the 
reasonably  near  future;  and  the  likelihood  or  lack 
of  likelihood  that  other  necessary  consents  to  com- 
plete said  hydro-electric  project  could  be  obtained 
at  a  reasonable  cost  in  the  reasonably  near  future; 
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that  he  is  familiar  with  the  fair  market  value  of 
these  lands  based  upon  a  consideration  of  the  use 
of  such  lands  as<  abutment  for  dams  in  connection 
with  a  hydro-electric  development;  that  the  fair 
market  value  of  the  lands  determined  by  a  pur- 
chaser willing-  to  purchase  but  not  compelled  to 
purchase  and  a  seller  willing  to  [160]  sell  but  not 
compelled  to  sell,  both  having  in  mind  all  of  the 
considerations  above  set  forth  by  the  witness,  would 
in  his  opinion  be  as  of  December  9,  1939,  $500,000. 

Mr.  Keith:  Objected  to  on  the  general  grounds. 

The  Court:  Objection  sustained  and  exception 
allowed. 


Offer  of  Proof  No.  57 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
J.  P.  Graves,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  lands  of 
the  defendant,  The  Washington  Water  Power  Com- 
pany involved  in  this  proceeding  and  for  which  the 
jury  is  to  make  an  award  in  this  proceeding,  did  on 
the  9th  day  of  December,  1939,  have  an  enhanced 
market  value  because  of  their  extent,  particular 
location  and  relation  to  the  Columbia  River,  and 
the  rock  formation  on  said  lands,  and  because  of 
the  value  said  lands  would  have  as  a  part  of  and 
for  use  in  connection  with  any  undertaking  to  cre- 
ate a  hydro-electric  power  development,  part  of 
which  would  be  on  said  lands. 
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Mr.  Keith:  Objected  to  on  the  general  grounds. 
The    Court :    Objection    sustained   and   exception 

allowed. 


Offer  of  Proof  No.  58 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
J.  P.  Graves,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  witness 
J.  P.  Graves  purchased  the  lands  involved  in  this 
action  in  1906  for  the  sum  of  $80,000  immediately 
upon  the  lands  in  Ferry  County  being  released  to 
public  ownership  upon  the  opening  of  the  Colville 
Indian  Reservation;  that  the  lands  [161]  purchased 
by  him  at  that  time  were  purchased  for  the  purpose 
of  their  use  as  abutments  for  hydro-electric  devel- 
opments or  dams  in  the  Columbia  River;  that  the 
lands  at  that  time  had  little  or  no  value  for  agri- 
cultural, grazing  or  other  purposes;  that  the  lands 
were  sold  by  him  in  the  year  1912  to  the  Granby 
Consolidated  Mines  Company  for  the  sum  of 
$100,000;  that  the  lands  so  sold  were  sold  for  the 
purpose  of  use  as  lands  for  the  abutment  of  a  power 
site  development  at  Kettle  Falls  to  be  made  by  the 
Granby  Consolidated  Mining  Company  for  use  in 
connection  with  their  copper  mining  activities;  that 
lie  was  a  member  of  the  Board  of  Directors  of  the 
Granby  Consolidated  Mining  Company;  that  the 
Granby  Company  sold  these  lands  to  The  Wash- 
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tngtoB  Water  Power  Company  in  the  year  1921 
for  the  .sum  of  approximately  -$150,000. 

Mr.  Keith:  Objected  to  upon  the  general  ground 
and  upon  the  special  ground  that  the  purpose  for 
which  the  lands  were  purchased  by  the  witness 
Graves  or  the  purpose  for  which  the  lands  were 
sold  by  the  witness  Graves  to  the  Granby  Company 
and  the  figures  on  which  the  several  sales  were  con- 
sul iimated  are  not  admissible  as  having  any  tendency 
to  establish  the  fair  market  value  of  the  lands  on 
December  9,  1939. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  allow  an  exception,  and  overrule  the 
objection  and  allow7  an  exception  on  the  special 
ground. 


Offer  of  Proof  No.  59 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
O.  B.  Shay,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  witness 
O.  B.  Shay  is  right-of-way  agent  for  the  [162] 
Puget  Sound  Power  and  Light  Company,  residing 
at  Wenatchee,  Washington;  that  he  has  been  deal- 
ing in  the  sale  and  purchase  of  lands  in  connection 
with  his  duties  with  the  Puget  Sound  Power  and 
Light  Company  for  many  years ;  that  he  is  familiar 
with  the  market  value  of  land  for  general  purposes 
and  for  power  site  purposes  in  eastern  Washing- 
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ton;  that  he  4s  familiar  with  the  lands  involved  in 
this  proceeding  and  for  which  the  jury  is  to  make 
an  award  in  this  proceeding;  that  he  was  familiar 
with  and  knew  the  market  value  of  said  property 
on  December  9,  1939. 

Mr.  Keith:  I  am  going  to  object  to  that  offer  of 
proof  on  the  ground  that  the  qualifications  of  the 
witness  as  an  expert  and  the  determination  of  values 
such  as  are  involved  in  the  offer  of  proof  are  not 
sufficient  to  conform  to  the  offer. 

Mr.  Paine:  Well,  maybe  I  can  extend  it  a  little 
bit.  The  defendant  will  show  further  that  Mr.  O. 
13.  Shay — will  offer  to  prove  by  the  witness  O.  B. 
Shay,  that  his  familiarity  with  power  site  values 
arose  from  his  connection  with  the  purchase  of  the 
property  in  connection  with  the  power  site  develop- 
ment by  the  Puget  Sound  Power  and  Light  Com- 
pany at  Rock  Island  on  the  Columbia  River  in  the 
State  of  Washington,  which  project  was  a  licensed 
Federal  project;  that  he  has  also  studied  and  is 
familiar  with  values  and  the  sale  price  of  the  power 
site  located  at  Chelan,  owned  by  The  Washington 
Water  Power  Company,  the  power  site  located  on 
the  Spokane  River,  the  power  site  located  and  owned 
by  the  Inland  Power  Light  Company  at  Ariel  in 
the  State  of  Washington. 

Mr.  Keith :  I  renew  my  objection. 

The  Court:  Overrule  the  objection. 

Mr.  Herman:  The  objection  having  been  over- 
ruled, will  Mr.  [163]  Keith  stipulate  that  the  wit- 
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ness  will  so  testily  or  will  we  call  him  and  put  him 
on  the  stand  and  have  him  BO  testify  '. 

Mr.  Keith:  I  will  stipulate  that  he  will  testify  to 
the  points  which  have  been  mentioned  by  Mr.  Paine. 

The  Court:  Very  well,  let  the  record  show. 

Mr.  Keith:  May  we  have  an  exception  to  Your 
Honor's  ruling? 

The  Court:  Exception  allowed. 


Offer  of  Proof  No.  60 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
O.  B.  Shay,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  in  the  opinion 
of  the  said  witness  the  said  land  is  suitable  and 
adaptable  for  use  in  connection  with  the  develop- 
ment of  hydro-electric  power,  and  that  in  his  opinion 
said  property  would  have  been  devoted  to  said  use 
on  the  9th  of  December,  1939,  or  within  the  reason- 
ably near  future  thereafter,  had  it  not  been  for 
the  Act  passed  by  Congress  on  August  30,  1935, 
authorizing  and  approving  the  Grand  Coulee  Dam. 

Mr.  Keith:  We  object  to  that  on  the  general 
ground  and  upon  the  special  ground  that  the  tes- 
timony offered  would  be  merely  a  conclusion  of  the 
witness. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  allow  an  exception;  sustain  the  objec- 
tion on  the  special  ground  and  allow  an  exception. 
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>  Offer  of  Proof  No.  61 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
O.  B.  Shay,  who  is  [164]  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  the  wit- 
ness is  familiar  with  the  Rock  Island  site  owned  by 
the  Puget  Sound  Power  and  Light  Company  on  the 
Columbia  River  near  Wanatchee,  Washington;  that 
said  power  site  is  similar  in  all  essential  respects  to 
the  power  site  of  the  defendant  at  Kettle  Falls, 
Washington;  that  said  power  site  is  located  on  the 
same  river,  which  is  a  navigable  stream ;  that  it  was 
necessary  to  secure  permission  from  the  Federal 
Power  Commission  to  develop  the  Rock  Island  site; 
that  one  of  the  elements  to  be  taken  into  considera- 
tion in  determining  the  value  of  land  adaptable  or 
suitable  for  a  power  site  is  the  amount  of  horse- 
power which  it  would  be  reasonably  possible  to  de- 
velop at  such  site;  that,  generally  speaking,  the 
construction  problems  and  the  available  market 
conditions  at  the  Rock  Island  site  and  the  Kettle 
Falls  site  were  on  December  9,  1939  so  familiar  that 
the  relative  value  per  horsepower  for  each  site  is 
the  same;  that  the  witness  is  familiar  with  the  prices 
that  were  actually  paid  for  the  lands  in  the  Rock 
Island  dam  site ;  that  the  lands  on  either  side  of  the 
Columbia  River  on  which  stand  the  abutments  of 
the  Rock  Island  Dam,  and  the  island  in  the  middle 
of  the  river  at  said  Rock  Island  damsite,  were  pur- 
chased for  $120,000  by  the  Puget  Sound  Power  and 
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Light  Company  in  1929;  thai  the  said  lands  on 
either  side  of  the  river  on  which  stand  the  abut- 
ments of  the  Rock  Island  dam  were  purchased  by 
the  Puget  Sound  Power  and  Light  Company  be- 
fore it  received  any  license  from  the  Federal  Power 
Commission  to  develop  any  hydro-electric  power  at 
this  point. 

Mr.  Keith :  Objected  to  on  the  general  ground  and 
upon  the  special  ground  that  the  testimony  of  the 
witness  as  to  the  acquisition  of  the  power  site  at 
Rock  Island  dam  does  not  have  [165]  any  tendency 
to  establish  the  fair  market  value  of  the  site  in  this 
case  or  the  lands  in  this  case ;  furthermore,  upon  the 
special  ground  that  the  fact  that  the  lands  at  Rock 
Island  were  purchased  prior  to  the  issuance  of  a 
license  by  the  Federal  Power  Commission  is  not 
material  in  the  determination  of  the  fair  market 
value  of  the  lands. 

The  Court:  Sustain  the  objection  on  the  general 
grounds  and  allow  an  exception;  overrule  the  ob- 
jection on  the  special  ground. 


Offer  of  Proof  No.  62 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
O.  B.  Shay,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  in  the  opinion 
of  said  witness  the  fair  market  value  of  said  prop- 
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erty  on  December  9,  1939,  taking  into  consideration 
all  of  the  uses  for  which  it  was  available  and  adapt- 
able, and  to  which  it  might  be  put  in  the  reasonably 
near  future  after  said  date,  was  the  sum  of  $480,000. 

Mr.  Keith:  Objected  to  on  the  general  grounds. 

The  Court:  Sustain  the  objection  and  exception 
allowed. 


Offer  of  Proof  No.  63 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
O.  B.  Shay,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  lands  of 
the  defendant,  The  Washington  Water  Power  Corn- 
pan}*,  involved  in  this  proceeding  and  for  which  the 
jury  is  to  make  an  award  in  this  proceeding  did  on 
the  9th  day  of  December,  1939,  have  an  enhanced 
market  value  because  of  their  [166]  extent,  partic- 
ular location  and  relation  to  the  Columbia  River, 
the  rock  formation  on  said  lands,  and  other  charac- 
teristics which  might  make  said  lands  suitable  and 
adaptable  for  a  hydro-electric  power  development, 
and  because  of  the  value  said  lands  would  have  as  a 
joart  of  and  for  use  in  connection  with  any  under- 
taking to  create  a  hydro-electric  power  develop- 
ment, part  of  which  would  be  on  said  lands. 

Mr.  Keith :  Objected  to  on  the  general  ground. 

The  Court:  Sustain  the  objection  and  allow  an 
exception. 
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Offer  of  Pi-oof  No.  64 
Mr.  Paine: 

Conies  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
O.  B.  Shay,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  in  the  absence 
of  unusual  conditions,  uplands  adaptable  and  suit- 
able for  supporting  abutments  for  dams  have  greater 
values  for  use  in  connection  with  hydro-electric  pro- 
jects than  have  lands  which  are  necessary  for  reser- 
voir purposes  in  connection  with  such  hydro-electric 
projects. 

Mr.  Keith:  Objected  to  on  the  general  ground. 

The  Court:  Sustain  the  objection  and  allowr  an 
exception. 


Offer  of  Proof  No.  65 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
O.  B.  Shay,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  the  sum  of 
$156,043.33  paid  by  the  defendant,  The  Washington 
Water  Power  Company  for  the  lands  involved  in 
this  proceeding  was  a  reasonable  price  for  said  lands 
at  the  time  that  they  were  purchased  by  the  de- 
fendant, The  Washington  Water  [167]  Power  Com- 
pany in  1921. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  objected  to  on  the  special  ground  that  the  fair 
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market  value  of  the  lands  in  1921  has  no  materiality 
to  the  market  value  of  the  lands  on  December  9, 
1939. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  allow  an  exception;  sustain  the  objec- 
tion on  the  special  ground  and  allow  an  exception. 


Offer  of  Proof  No.  66 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
O.  B.  Shay,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  he  is  familiar 
with  power  site  values  in  the  State  of  Washington 
as  of  December  9,  1939 ;  that  the  demand  for  powder 
was  greater  on  December  9,  1939  than  it  was  during 
the  year  1921,  and  that  power  site  values  wrere  higher 
in  the  State  of  Washington  on  December  9,  1939, 
than  they  were  during  the  year  1921. 

Mr.  Keith:  Objected  to  on  the  general  ground. 

The  Court :  Sustain  the  objection  and  exception 
allowed. 


Offer  of  Proof  No.  67 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
O.  B.  Shay,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  in  the  opinion 
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of  said  witness  the  highesl  use  to  which  the  lands 
involved  in  this  proceeding  could  be  devoted  would 
be  as  abutments  for  dams  in  connection  with  hydro- 
electric development;  that  the  market  value  of  these 
lands  is  not  [168]  determined  by  the  whole  value 
of  said  hydro-electric  development,  or  by  use  of  the 
waters  of  the  Columbia  River  in  connection  there- 
with, but  is  only  the  value  of  the  lands  as  abutment 
lands  taking  into  consideration  all  the  facts  in  re- 
gard to  the  development  and  cost  of  the  develop- 
ment and  the  amount  of  power  that  can  be  devel- 
oped at  the  property;  and  likewise  taking  into  con- 
sideration the  likelihood  or  the  lack  of  likelihood  of 
obtaining  the  necessary  license  from  the  Federal 
Power  Commission  by  which  authority  to  construct 
a  hydro-electric  project  using  these  lands  could  be 
obtained  in  the  reasonably  near  future;  and  the 
likelihood  or  lack  of  likelihood  that  other  necessary 
consents  to  complete  such  hydro-electric  project 
could  be  obtained  at  a  reasonable  cost  in  the  reason- 
ably near  future;  that  he  is  familiar  with  the  fair 
market  value  of  these  lands  based  upon  a  consider- 
ation of  the  use  of  such  lands  as  abutments  for  dams 
in  connection  with  a  hydro-electric  development; 
that  the  fair  market  value  of  the  land  determined 
by  a  purchaser  willing  to  purchase  but  not  com- 
pelled to  purchase  and  a  seller  willing  to  sell  but 
not  compelled  to  sell,  both  having  in  mind  all  of  the 
consideration  above  set  forth  by  the  witness,  would 
in  his  opinion  be  as  of  December  9,  1939,  $480,000. 
Mr.  Keith:   Objected  to  on  the  general  ground 
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and  objected  to  on  the  additional  ground  that  the 
witness  has  not  established  his  competency  to  tes- 
tily on  that  question. 

The    Court:    Sustain   the   general    objection   and 
allow  an  exception;  overrule  the  special  objection. 


Offer  of  Proof  No.  68 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  [169]  and  offers  to  prove  by  the 
witness  M.  O.  Leighton,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that  for 
twenty-three  years  he  was  president  of  a. land  com- 
pany, and  during  the  years  1903  and  1904  was  ac- 
tively engaged  in  land  valuations  as  Flood  Com- 
missioner in  the  State  of  New  Jersey;  has  been  ex- 
aminer of  lands  for  the  United  States  Forest  Reser- 
vation Commission  in  the  acquisition  of  national 
forest  lands  in  the  Appalachian  region  of  the  eastern 
United  States;  that  he  was  principal  examiner  of 
water  power  lands  withdrawn  in  the  public  domain 
of  the  west  under  the  Executive  Order  of  1908,  and 
the  Pickett  Act  of  1910;  that  as  Consulting  En- 
gineer for  the  Pittsburgh  Flood  Commission  he  had 
extensive  experience  and  observation  with  lands 
and  land  prices  in  western  and  central  Pennsyl- 
vania in  connection  with  the  extensive  reservoir 
system  now  being  constructed  for  the  protection 
from  floods  of  Pittsburgh  and  Ohio  River  below 
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Pittsburgh;  thai  he  has  participated  in  land  studies, 
negotiations  and  purchases  in  connection  with  the 

development  of  many  water  power  sites,  and  has 
made  extensive  studies  of  land  costs  and  values  as 
between  Federal  licensed  and  non-licensed  projects; 
that  from  1902  to  190b'  lie  was  attached  to  the  U.  S. 
Geological  Survey  as  an  engineer;  that  from  1906 
to  1913  he  was  chief  hydraulic  engineer;  that  dur- 
ing his  incumbency  in  that  office,  land  work  was 
carried  on  in  connection  with  flood  surveys  and  the 
effect  thereof  on  land  values;  that  for  four  years 
he  was  engaged  in  the  determination  of  land  values 
for  water  power  production  covering  many  states 
and  rivers  of  the  west.  It  was  part  of  his  duties  to 
designate  and  inspect  lands  of  the  United  States 
along  western  rivers  believed  to  be  suitable  for 
withdrawal  as  [170]  power  reserves,  and  to  make 
recommendation  to  the  Federal  Government  ac- 
cording to  his  findings,  that  is,  that  in  the  case  of 
lands  not  found  suitable  for  water  power,  they  be 
restored  to  public  entry,  and  in  case  they  were  found 
suitable,  they  remain  in  power  site  reserve;  that  he 
worked  on  the  Columbia  River  from  the  Canadian 
boundary  to  Pasco;  that  he  is  familiar  with  all  of 
the  land  and  land  values  on  the  Columbia  River; 
that  he  is  familiar  with  the  lands  involved  in  this 
suit  and  their  fair  market  value  for  all  purposes. 
Mr.  Keith:  The  offer  is  objected  to  upon  the 
ground  that  bv  the  terms  of  the  offer  the  witness 
Leighton   would  not   testify  as   to   any   general   or 
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special  familiarity  with  values  of  lands  in  this  area 
or  the  value  of  power  sites  in  this  area. 

The  Court:  Objection  overruled  and  exception 
allowed  the  Government.  Will  you  stipulate  that  if 
he  were  called  on  the  stand  that  he  would  so  tes- 
tify ? 

.Mr.  Keith:  To  the  extent  mentioned  in  the  offer, 
yes,  Your  Honor. 


Offer  of  Proof  No.  69 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
M.  O.  Leighton,  who  is  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  in  the 
opinion  of  said  witness  the  highest  use  to  which  the 
lands  involved  in  this  proceeding  could  be  devoted 
would  be  as  abutments  for  dams  in  connection  with 
hydro-electric  development;  that  the  market  value 
of  these  lands  is  not  determined  by  the  whole  value 
of  such  hydro-electric  development,  or  by  use  of  the 
waters  of  the  Columbia  River  in  connection  there- 
with, but  is  only  the  value  of  the  lands  as  abutment 
lands  [171]  taking  into  consideration  all  the  facts 
in  regard  to  the  development  and  cost  of  the  devel- 
opment and  the  amount  of  power  that  can  be  de- 
veloped at  the  property;  and  likewise  taking  into 
consideration  the  likelihood  or  the  lack  of  likeli- 
hood of  obtaining  the  necessary  license  from  the 
Federal    Power  Commission  by  which  authority  to 
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construd  a  hydro-electric  project  using  these  lands 
could  be  obtained   in  the  reasonably  Dear   future; 

and  the  likelihood  or  lack  of  Likelihood  thai  other 
necessan  consents  to  complete  such  hydro-electric 
project  could  be  obtained  at  a  reasonable  cost  in 
the  reasonably  near  future;  that  he  is  familiar  with 
the  fair  market  value  of  these  lands  based,  upon  a 
consideration  of  the  use  of  such  lands  as  abutments 
for  dams  in  connection  with  a  hydro-electric  devel- 
opment: that  the  fair  market  value  of  the  lands  as 
determined  by  a  purchaser  willing  to  purchase  but 
not  compelled  to  purchase  and  a  seller  willing  to 
sell  but  not  compelled  to  sell,  both  having  in  mind 
all  of  the  considerations  above  set  forth  by  the  wit- 
ness, would  in  his  opinion  be  as  of  December  9, 
1939,  $500,000. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  upon  the  special  ground  that  the  qualifications 
of  the  witness  to  testify  on  the  value  of  land  in  this 
area  has  not  been  established. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  allow  an  exception;  overrule  the  ob- 
jection on  the  special  ground. 


Offer  of  Proof  No.  70 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
M.  O.  Leighton,  who  is  [172]  present  in  the  court 
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room  and  who  has  been  sworn  as  a  witness,  that  he 
is  familiar  with  the  practices  of  the  Federal  Power 
Commission  in  granting  licenses  for  hydro-electric 
projects  upon  navigable  rivers  and  Government 
land ;  that  he  has  appeared  and  testified  before  said 
Commission  in  connection  with  the  land  costs  and 
legitimate  net  investment  of  said  projects,  includ- 
ing at  least  thirteen  major  cases;  that  he  is  familiar 
with  the  practices  of  the  Federal  Power  Commis- 
sion in  determining  legitimate  net  investment  in 
Federally  licensed  projects;  that  on  the  average  the 
costs  allowed  for  power  site  lands  has  averaged 
approximately  $39.00  per  kilowatt  of  primary  ca- 
pacity; that  the  abutment  lands  necessary  for  the 
actual  construction  of  powerhouse  facilities  are  from 
six  to  seven  times  as  valuable  as  the  upstream  stor- 
age lands;  that  this  value  has  been  consistently  rec- 
ognized, allowed  and  approved  by  the  Federal 
Power  Commission  in  the  licensing  of  Federal 
power  projects. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  the  special  ground  that  one  not  connected  with 
the  Federal  Power  Commission  cannot  testify  as  to 
the  policy  of  that  Commission;  furthermore,  that 
some  of  the  testimony  offered  would  be  purely  spec- 
ulative and  constitute  a  conclusion  of  the  witness 
as  to  what  might  or  might  not  be  done. 

The  Court:  Sustain  the  objection  on  the  general 
ground  and  allow  an  exception;  overrule  the  objec- 
tion on  the  special  ground. 
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Offer  of  Proof  No.  71 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
M.  0.  Leighton,  who  is  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness  [173]  that  the 
lands  of  the  defendant,  The  Washington  Water 
Power  Company,  involved  in  this  proceeding  and 
for  which  the  jury  is  to  make  an  award  in  this  pro- 
ceeding did,  on  the  9th  day  of  December,  1939,  have 
an  enhanced  market  value  because  of  their  extent, 
particular  location  and  relation  to  the  Columbia 
River,  the  rock  formations  on  said  lands,  and  other 
characteristics  which  might  make  said  lands  suit- 
able and  adaptable  for  a  hydro-electric  power  de- 
velopment, and  because  of  the  value  said  land  would 
have  as  a  part  of  and  for  use  in  connection  with  any 
undertaking  to  create  a  hydro-electric  power  de- 
velopment, part  of  which  would  be  on  said  lands. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  the  special  ground  that  it  is  incompetent  as  to 
the  qualifications  of  the  witness. 

The  Court:  Objection  sustained  and  exception 
allowed  on  the  general  ground;  overruled  on  the 
special  ground. 


Offer  of  Proof  No.  72 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
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M.  O.  Leighton,  who  is  present  in  the  court  room 
and  who  lias  been  sworn  as  a  witness,  that  he  has 
been  familiar  with  the  practices  of  and  the  policies 
of  the  United  States  Government  for  more  than 
icily  years;  that  the  policy  of  the  Government  in 
connection  with  the  development  of  economically 
feasible  power  projects  upon  Government  lands  or 
on  navigable  streams  under  the  control  of  the  Gov- 
ernment has  been  to  encourage  and  promote  devel- 
opment of  these  projects  under  proper  restrictions 
and  licenses;  that  the  likelihood  of  obtaining  neces- 
sary permissions  and  consents  to  develop  these  pro- 
jects is  one  of  the  elements  considered  by  [174] 
prospective  purchasers  and  owners  of  said  sites 
and  is  one  of  the  elements  entered  into  in  deter- 
mining the  fair  market  value  of  the  said  sites;  that 
he  is  familiar  with  the  practices  and  policies  of  the 
Federal  Power  Commission  in  connection  with  the 
granting  of  licenses  for  the  development  of  power 
sites  on  the  Columbia  River ;  that  the  Federal  Power 
Commission  has  granted  licenses  to  private  capital 
to  own  and  develop  a  power  site  at  Rock  Island  on 
the  Columbia  River  and  that  such  fact  would  be 
given  consideration  by  the  purchasers  of  power  site 
land  adjacent  to  the  Columbia  River. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  on  the  special  ground  that  the  testimony  offered 
is  speculative  and  based  upon  the  opinion  of  this 
witness  as  to  the  policy  of  the  Federal  Power  Com- 
mission. 
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The  Court:  Sustain  the  object  ion  on  the  general 
ground  and  allow  an  exception,  and  overrule  the 
objection  on  the  special  ground. 

Mr.  Herman:  At  this  time,  if  the  Court  please, 
before  court  adjourns,  I  have  served  copies  of  the 
proposed  instructions  and  served  copies  upon  oppos- 
ing counsel.  Counsel  for  the  Government  told  me  I 
would  not  need  copies  for  them  and  I  believe  two 
copies  are  all  that  you  require.  I  hand  herewith 
two  copies  to  the  clerk. 

(Wherefore,  the  case  was  adjourned  at 
12:15  P.  M.  on  September  22,  1941  to  9:30  A.  M. 
on  September  23,  1941,  when  the  trial  was  re- 
sumed and  the  following  proceedings  were 
had:)    [175] 


Proceedings  of  September  23,  1941 

The  Court:  Gentlemen,  I  call  your  attention  to 
Page  2  of  the  pre-trial  stipulation,  Line  8:  "It  is 
agreed  that  on  the  date  of  the  entry  of  the  judg- 
ment on  Declaration  of  Taking  herein  entered  De- 
cember 9,  1940." 

Mr.  Paine :  I  think  that  we  both  agree  that  should 
be  "1939." 

The  Court :  May  it  be  stipulated  that  the  stipula- 
tion may  be  amended? 

Mr.  Keith:  Yes. 
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Offer  of  Proof  No.  73 
Mr.  Paine: 

Conies  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
M.  O.  Leighton,  who  is  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  he  knows 
the  amount  of  expenditures  made  by  The  Washing- 
ton Water  Power  Company  for  engineering,  dia- 
mond drilling,  surveys  and  other  work  in  connec- 
tion with  the  Kettle  Falls  project,  including  the 
acquisition  of  the  necessary  abutment  lands;  that 
the  lands  involved  in  this  proceeding,  including  ex- 
penditures amounting  to  the  sum  of  $465,785.97,  in 
his  opinion  are  legitimate,  proper,  fair  and  reason- 
able and  would  be  allowed  as  legitimate  net  invest- 
ment if  said  projects  were  to  be  licensed. 

Mr.  Keith:  The  offer  is  objected  to  upon  the  gen- 
eral ground  stated  yesterday  and  upon  the  special 
ground  that  the  testimony  would  be  predicated  upon 
the  expenditures  made  by  the  landowners. 

The  Court:  The  objection  on  the  general  ground 
is  sustained  and  exception  allowed,  and  the  objec- 
tion on  the  special  [176]  ground  is  overruled. 


Offer  of  Proof  No.  74 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
M.  O.  Leighton,  who  is  present  in  the  court  room 
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and  who  has  been  sworn  as  a  witness,  that  the  sum 
of  $156,043.33  paid  by  the  defendant,  The  Wash- 
ington Water  Power  Company,  for  the  lands  in- 
volved in  this  proceeding  was  a  reasonable  price 
for  said  lands  at  the  time  that  they  were  purchased 
by  The  Washington  Water  Power  Company  in  1921. 

Mr.  Keith :  Objected  to  on  the  general  ground  and 
upon  the  special  ground  that  the  fair  value  of  the 
land  in  1921  is  not  in  issue  in  this  proceeding. 

The  Court :  The  objection  is  sustained  on  the  gen- 
eral ground  and  exception  allowed,  and  the  objec- 
tion is  sustained  on  the  special  ground  and  excep- 
tion allowed. 


Offer  of  Proof  No.  75 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
M.  O.  Leighton,  who  is  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  he  is 
familiar  with  power  site  values  generally  through- 
out the  United  States  as  of  December  9,  1939 ;  that 
the  demand  for  power  sites  was  greater  in  the  State 
of  Washington  on  December  9,  1939  than  it  was  in 
1921;  and  that  said  power  site  values  were  higher 
throughout  the  United  States  and  in  the  State  of 
Washington  on  December  9,  1939  than  they  were  in 
1921. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  upon  the  special  ground  that  the  offered  testi- 
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moiiy  is  obviously  based  upon  [177]  the  price  paid 
by  The  Washington  Water  Power  Company  in 
1921,  and  therefore  is  inadmissible  as  evidence. 

The  Court:  The  objection  is  sustained  on  the 
general  ground  and  exception  allowed,  and  the  ob- 
jection is  overruled  on  the  special  ground. 


Offer  of  Proof  No.  76 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  official 
records  and  reports  of  the  Federal  Power  Com- 
mission : 

That  it  has  been  the  policy  of  the  Federal  Power 
Commission  to  encourage  the  development  of  power 
sites  upon  navigable  streams  by  financially  respon- 
sible parties. 

That  where  the  facts  and  circumstances  surround- 
ing the  development  of  the  power  site  show  that 
the  party  applying  therefor  has  the  necessary  finan- 
cial backing  to  develop  the  site,  that  the  amount  of 
electricity  can  be  properly  used  and  disposed  of, 
the  policy  of  the  Commission  has  been  to  grant  such 
application. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  upon  the  special  ground  that  there  is  not  suf- 
ficient identification  of  the  reports  and  documents 
of  the  Federal  Power  Commission  in  order  to  make 
it  possible  to  determine  whether  or  not  such  reports 
indicate  any  such  general  policy. 
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The  Court:  The  objection  on  1lic  general  ground 
is  sustained  and  exception  allowed,  and  the  objec- 
tion  on  the  special  ground  is  overruled. 


Offer  of  Proof  No.  77 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  [178]  and  offers  to  prove  by  the 
witness  K.  M.  Robinson,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that 
The  Washington  Water  Power  Company  is  a  public 
utility  company  organized  and  existing  under  the 
laws  of  the  State  of  Washington;  that  it  is  a  sub- 
sidiary company  of  the  American  Power  and  Light 
Company  and  a  member  of  the  Electric  Bond  and 
Share  Company  system;  that  on  December  9,  1939, 
the  Washington  Water  Power  Company  had  suf- 
ficient assets  and  financial  backing  to  have  obtained 
the  funds  necessary  to  finance  the  construction  of 
the  Kettle  Falls  project. 

Mr.  Keith:  Objected  to  on  the  general  grounds. 

The  Court:  Sustain  the  objection  and  exception 
allowed. 


Offer  of  Proof  No.  78 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
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K.  M.  Robinson,  who  is  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  he  is 
president  of  The  Washington  Water  Power  Com- 
pany, was  such  president  on  December  1,  1939,  and 
has  been  at  all  times  since;  that  on  December  31, 
1939,  the  Washington  Water  Power  Company  had 
book  assets  of  $76,235,798.39 ;  that  it  had  a  surplus 
of  $1,775,246.79;  that  it  had  a  bonded  indebtedness 
of  $22,000,000;  that  it  had  refinanced  its  bonded 
indebtedness  in  June,  1939,  and  had  issued  and  sold 
$22,000,000  of  first  mortgage  bonds  bearing  three 
and  a  half  percent  interest. 

Mr.  Keith:  Objected  to  on  the  general  ground 
and  on  the  special  ground  that  the  financial  stand- 
ing of  the  company  at  the  time  the  declaration  was 
taken  would  have  no  tendency  to  establish  the  fair 
market  value  of  the  property  that  is  being  [179] 
condemned. 

The  Court:  Objection  sustained  on  the  general 
ground  and  exception  allowed;  objection  overruled 
on  the  special  ground. 


Offer  of  Proof  No.  79 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  wit- 
ness K.  M.  Robinson,  who  is  present  in  the  court 
room  and  who  has  been  sworn  as  a  witness,  that 
The  Washington  Water  Power  Company  is  a  public 
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utility  company  organized  and  existing  under  the 
laws  of  the  State  of  Washington;  that  the  company 
has  total  book  assets  of  $76,235,798.39  as  of  Decem- 
ber 31,  1939;  that  it  had  a  surplus  of  $4,775,246.79; 
that  it  had  a  bonded  indebtedness  of  $22,000,000; 
that  it  had  refinanced  its  bonded  indebtedness  in 
June,  1939,  and  had  issued  and  sold  $22,000,000  of 
first  mortgage  bonds  bearing  three  percent  interest; 
that  as  of  December  9,  1939,  The  Washington  Water 
Power  Company  was  engaged  in  the  production  and 
distribution  and  sale  of  electric  energy  in  the  ter- 
ritory of  eastern  Washington  and  northern  Idaho; 
that  the  property  of  Kettle  Falls  was  held  by  the 
company  as  part  of  its  total  electrical  system  for 
use  and  development  as  a  hydro-electric  project  as 
soon  as  the  needs  and  demands  of  the  company  re- 
quired its  construction. 

Mr.  Keith:  Objected  to  on  the  general  ground. 

The  Court:  Objection  sustained  and  exception 
allowed. 


Offer  of  Proof  No.  80 
Mr.  Paine: 

Comes  now  the  defendant.  The  Washington  Water 
Power  Company  and  offers  to  prove  by  the  official 
records  and  reports  of  the  Federal  Power  Com- 
mission: [180] 

That  the  Federal  Power  Commission  has  granted 
many  licenses  for  the  development  of  hydro-electric 
power  plants  upon  navigable  streams;  that  among 
the  principal  ones  so  granted  are  the  following: 
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Henry  Ford  &  Son   (Inc.),  Hudson  River 

Alabama  Power  Co.,  Coosa  River 

South  Carolina  Pub.  Ser.  Authority,  Santee  and 

Cooper  Rivers 
Louisville  Gas  &  Electric  Co.,  Ohio  River 
.Minnesota  Power  &  Light  Co.,  Mississippi  River 
Alabama  Power  Co.,  Tallapoosa  River 
Ford  Motor  Company,  Mississippi  River 
Susquehanna  Power  Co.  &  Philadelphia  Electric 

Co.,  Susquehanna  River 
Lexington  Water  Power  Co.,  Saluda  River 
Puget  Sound  Power  &  Light,  Columbia  River 
Safe    Harbor    Water    Power    Co.,    Susquehanna 

River. 

Mr.  Keith:  Objected  to  on  the  general  ground. 
The  Court:  Sustain  the  objection  and  exception 

allowed. 


Offer  of  Proof  No.  81 
Mi.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
J.  P.  Graves,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  all  feasible 
power  sites  upon  navigable  rivers  have  in  their 
natural  state  an  enhanced  market  value  due  to  the 
knowledge  which  is  generally  prevalent  among  cus- 
tomers for  feasible  power  sites;  that  the  Federal 
Power  Commission  will  in  all  probability  grant  a 
license  to  an  applicant  financially  capable  of  de- 
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\reloping  said  site,  and  thai  such  reasonable  proba- 
bility [1H1]  of  such  License  being  granted  by  the 

Federal  Power  Commission  increases  the  maikcl 
value  of  said  property  over  and  above  its  value  for 
agricultural  and  other  purposes. 

Mr.  Keith:   Objected  to  on  the  general  ground. 

The  Court:  Objection  sustained  and  exception 
allowed. 


Offer  of  Proof  No.  82 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  wit- 
ness A.  T.  Larned,  who  is  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  all  feas- 
ible power  sites  upon  navigable  rivers  have  in  their 
natural  state  an  enhanced  market  value  due  to  the 
knowledge  which  is  generally  prevalent  among  cus- 
tomers for  feasible  powTer  sites;  that  the  Federal 
Power  Commission  will  in  all  probability  grant  a 
license  to  an  applicant  financially  capable  of  devel- 
oping said  site,  and  that  such  reasonable  probability 
of  such  license  being  granted  by  the  Federal  Power 
Commission  increases  the  market  value  of  said 
property  over  and  above  its  value  for  agricultural 
and  other  purposes. 

Mr.  Keith:  Objected  to  upon  the  same  general 
ground. 

The  Court:  Objection  sustained  and  exception 
alknved. 
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-  Offer  of  Proof  No.  83 
Mr.  Paine: 

Conies  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
M.  O.  Leighton,  who  is  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  all  feas- 
Lble  power  sites  upon  navigable  rivers  have  in  their 
natural  state  an  enhanced  market  value  due  to  the 
knowledge  which  is  generally  prevalent  among  cus- 
tomers for  feasible  power  sites;  that  the  Federal 
Power  Commission  will  in  [182]  all  probability 
grant  a  license  to  an  applicant  financially  capable  of 
developing  said  site,  and  that  such  reasonable  prob- 
ability of  such  license  being  granted  by  the  Federal 
Power  Commission  increases  the  market  value  of 
said  property  over  and  above  its  value  for  agricul- 
tural and  other  purposes. 

Mr.  Keith:  Objected  to  upon  the  same  general 
ground. 

The  Court:  Objection  sustained  and  exception 
allowed. 


Offer  of  Proof  No.  84 
Mr.  Paine: 

Comes  no  wthe  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
K.  M.  Robinson,  who  is  present  in  the  court  room 
and  who  has  been  sworn  as  a  witness,  that  all  feasible 
power  sites  upon  navigable  rivers  have  in  their  natu- 
ral   state    an   enhanced   market    value    due    to   the 
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knowledge  which  is  generally  prevalent  among  cus- 
tomers for  feasible  power  sites;  that  the  Federal 
Power  Commission  will  in  all  probability  grant  a 

license  to  an  applicant  financially  capable  of  devel- 
oping- said  site,  and  that  such  reasonable  probability 
of  such  license  being  granted  by  the  Federal  Power 
Commission  increases  the  market  value  of  said 
property  over  and  above  its  value  for  agricultural 
purposes. 

Mr.  Keith:  Objected  to  upon  the  same  general 
ground. 

The  Court :  Objection  sustained  and  exception 
allowed. 


Offer  of  Proof  No.  85 
Mr.  Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  offers  to  prove  by  the  witness 
O.  B.  Shay,  who  is  present  in  the  court  room  and 
who  has  been  sworn  as  a  witness,  that  all  feasible 
power  sites  upon  navigable  rivers  have  in  their 
natural  state  an  enhanced  market  value  due  to  the 
knowledge  [183]  which  is  generally  prevalent  among 
customers  for  feasible  power  sites;  that  the  Fed- 
eral Power  Commission  will  in  all  probability  grant 
a  license  to  an  applicant  financially  capable  of  de- 
veloping said  site,  and  that  such  reasonable  proba- 
bility of  such  license  being  granted  by  the  Federal 
Power  Commission  increases  the  market  value  of 


238  Washington  W.  P.  Co.  et  al. 

said  property  over  and  above  its  value  for  agricul- 
tural purposes. 

Mr.  Keith:  The  objection  is  made  upon  the  same 
genera]  ground  and  on  the  special  ground  that  the 
witness  is  not  competent  to  testify. 

The  Court:  Objection  sustained  on  the  general 
ground  and  exception  allowed;  objection  overruled 
on  the  special  ground. 

(Defendant's  Exhibit  No.  3  for  identification 
marked) 


Offer  of  Proof  No.  86 
Mr.  Paine: 

At  this  time  the  defendant,  The  Washington 
Water  Power  Company  offers  as  its  Offer  of  Proof 
No.  86  a  document  consisting  of  a  photostatic  copy 
of  letter  from  O.  C.  Merrill,  Executive  Secretary 
of  the  Federal  Power  Commission,  addressed  to 
Mr.  D.  L.  Huntington,  President,  The  Washington 
Water  Power  Company,  Spokane,  Washington, 
dated  January  4,  1922,  which  document  the  defend- 
ant requests  the  record  to  show  was  removed  by 
the  Clerk  of  the  court  from  the  envelope  contain- 
ing correspondence  between  the  company  and  the 
Federal  Power  Commission  heretofore  sealed  by 
the  Clerk  and  deposited  in  the  records  and  files  in 
this  case  in  accordance  with  the  terms  of  the  stipula- 
tion heretofore  made  between  the  parties  and  part 
of  the  record  in  this  case,  and  labeled  as  Defend- 
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ant's  Identification  No.  3.  I  don't  believe  it  is  prob- 
ably necessary  to  road  it  into  the  record. 

Mr.  Keith:  The  offer  is  objected  to  upon  the  gen- 
eral ground.  [184] 

The  Court:  Objection  sustained  and  exception 
allowed. 


Offer  of  Proof  No.  87 
Mr.   Paine: 

Comes  now  the  defendant,  The  Washington  Water 
Power  Company,  and  as  its  Offer  of  Proof  No.  87 
offers  to  introduce  in  evidence  a  photostatic  copy  of 
a  letter  from  O.  C.  Merrill,  Executive  Secretary, 
Federal  Power  Commission,  addressed  to  Mr.  D.  L. 
Huntington,  President,  The  Washington  Water 
Power  Company,  Spokane,  Washington,  dated  Feb- 
ruary 15,  1923,  which  letter  we  request  the  record 
to  show  was  withdrawn  from  the  envelope  contain- 
ing the  correspondence  between  the  company  and 
the  Federal  Power  Commission  heretofore  sealed 
by  the  Clerk  and  deposited  in  the  records  and  files 
of  this  case  in  accordance  with  the  terms  of  the 
stipulation  heretofore  made  between  the  parties  and 
part  of  the  record  of  this  case,  labeled  as  Defend- 
ant's Identification  No.  4. 

Mr.  Keith :  The  offer  of  proof  is  objected  to  upon 
the  general  grounds. 

The  Court:  Objection  sustained  and  exception 
allowed. 
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Offer  of  Proof  No.  88 
Mr.  Paine: 

At  this  time  the  defendant,  The  Washington 
Water  Power  Company  offers  as  its  Offer  of  Proof 
No.  88,  a  document  consisting  of  a  photostatic  copy 
of  application  for  a  permit  to  appropriate  the  pub- 
lic waters  of  the  State  of  Washington  and  with- 
drawn from  the  envelope  containing  the  corres- 
pondence between  The  Washington  Water  Power 
Company  and  the  State  Hydraulic  Engineer  here- 
to in  re  sealed  by  the  Clerk  and  deposited  in  the 
records  and  files  of  this  case  in  accordance  with  the 
terms  of  the  stipulation  heretofore  made  between 
the  parties  and  part  of  [185]  the  record  in  this 
case,  and  labeled  as  Defendant 's  Identification  No.  5. 

Mr.  Keith:  The  offer  is  objected  to  on  the  gen- 
eral ground. 

The  Court:  Objection  sustained  and  exception 
allowed. 


Offer  of  Proof  No.  89 
Mr.  Paine: 

At  this  time  the  defendant,  The  Washington 
Water  Power  Company  offers  as  its  Offer  of  Proof 
No.  89  a  document  consisting  of  a  photostatic  copy  of 
application  for  a  permit  to  construct  a  reservoir 
and  to  store  for  beneficial  use  the  unappropriated 
waters  of  the  State  of  Washington  withdrawn  from 
the  envelope  containing  the  correspondence  between 
The  Washington   Water  Power  Company  and  the 
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Stale  Hydraulic  Engineer,  and  labeled  as  Defend- 
ant's Exhibit   for  Identification  No.  6. 

Mr.  Keith:  The  offer  is  objected  to  upon  the  gen- 
eral ground. 

The  Court:  Objection  sustained  and  exception 
allowed. 


Offer  of  Proof  No.  90 
Mr.  Paine: 

At  this  time  the  defendant,  The  Washington 
Water  Power  Company,  offers  as  its  Offer  of  Proof 
No.  90,  document  consisting  of  a  photostatic  copyof 
a  letter  from  Chas.  -J.  Bartholet,  Supervisor  of  Hy- 
draulics of  the  State  of  Washington,  dated  July  17, 
1934,  which  document  the  defendant  requests  the 
record  to  show  was  removed  by  the  Clerk  of  the 
court  from  the  envelope  containing  correspondence 
between  The  Washington  Water  Power  Company 
and  the  State  Hydraulic  Engineer,  and  labeled  as 
Defendant's  Identification  No.  7. 

Mr.  Keith:  The  offer  is  objected  to  upon  the 
general  [186]  ground. 

The  Court:  Objection  sustained  and  exception 
allowed. 

Mr.  Paine:  The  purpose  of  the  foregoing  offers 
of  proof,  which  were  made  at  the  time  and  in  the 
manner  suggested  by  Your  Honor,  is  to  show  that 
the  lands  here  involved  had  a  value  on  December  9, 
1939,  for  power  site  purposes  by  reason  of  their 
special  adaptability  for  use  as  abutments  for  dams 
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in  connection  with  the  proposed  Kettle  Falls  hydro- 
electric development  and  for  the  purpose  of  show- 
ing that  such  power  site  value,  combined  with  the 
reasonable  probability  of  a  license  being  granted  by 

the  Federal  Power  Commission  for  the  development 
of  such  hydro-electric  development,  had  an  effect 
upon  the  market  value  of  the  lands  here  involved, 
and  to  show  that  there  was  a  reasonable  probability 
at  the  time  of  the  taking  of  these  lands  by  the  Gov- 
ernment that  these  lands  would  have  been  devoted 
to  power  site  purposes  at  that  time  or  within  the 
reasonably  near  future  thereafter.  It  is  nothing, 
of  course,  to  object  to,  but  as  an  explanation,  so 
yon  will  understand  we  presented  our  reasons  to  the 
Court.    I  believe  that  concludes  our  offers. 

Mr.  Keith:  Now,  T  am  certain  that  the  record 
is  clear  on  this,  but  I  want  to  be  doubly  certain, 
and  that  is,  that  it  was  agreed  between  counsel  on 
the  two  sides  that  it  would  not  be  necessary  for  the 
Grovernment,  in  objecting  to  the  various  offers  of 
proof  made,  to  state  specifically  its  objection  on 
what  has  been  referred  to  as  the  "general  grounds." 
The  general  grounds  were  those  argued  before  Your 
Bonor  prior  to  the  making  of  the  offers  of  proof. 

The  Court:  The  record  may  show  that  as  far 
as  the  Court  is  concerned  it  considers  the  general 
ground  the  matters  [187]  raised  in  the  argument 
of  Mr.  Stoutem ver  and  Mr.  Keith  and  discussed  for 
three  days  before  the  Court,  and  that  the  Court  is 
fully  cognizant  of  all  of  the  arguments  for  and 
againsl   the  admission   of  this  evidence  and  that  it 
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would  simply  bo  a  waste  of  everybody's  time  to 
have  the  repetition  upon  each  offer  of  proof  of  the 

detailed  statements  of  the  attorneys. 

Mr.  Keith:  That  view  is  agreed  to  by  The  Wash- 
ington Water  Power  Company,  is  it? 

Mr.  Paine:  Yes.  As  I  understand,  there  is  no 
objection  taken  to  the  form  of  the  offers  of  proof 
in  regard  to  the  witnesses  sitting  in  the  box  and  so 
forth. 

The  Court:  I  understand  that  was  stipulated  to 
yesterday. 

Mr.  Paine:  Let  the  record  show  that  the  defend- 
ant rests. 

(Defendant  rests.) 


Mr.  Keith :  Let  the  record  show  that  at  this  time 
the  United  States,  the  plaintiff-petitioner  in  the 
above  entitled  case,  now  moves  the  Court  that  it  di- 
rect the  jury  to  return  a  verdict  in  favor  of  the 
defendant,  The  Washington  Water  Power  Com- 
pany finding  that  the  value  of  the  property  is  the 
sum  of  $7,950.35,  and  that  the  Court  also  direct  the 
jury  to  return  a  verdict  finding  the  value  of  the 
Clara  (Lillian  C.)  Hummel  tract  to  be  the  sum  of 
$241.35. 

Mr.  Herman:  To  which  motion  we  object  on  be- 
half of  The  Washington  Water  Power  Company 
and  other  defendants  we  represent. 
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The  Court :  The  motion  is  granted  and  exception 
allowed  on  the  part  of  The  Washington  Water 
Power  Company  and  other  defendants. 

(The  Clerk  confers  with  the  Court.)  [188] 

The  Court:  The  Clerk  calls  my  attention  to  this 
last  paragraph  of  the  stipulation  concerning  the 
Hummel  tract:  "That  a  judgment  shall  be  entered 
herein  directing  the  payment  of  Two  hundred  forty- 
one  and  35  100  Dollars  ($241.35)  to  the  defendant 
Lillian  C.  Hummel,  a  spinster,  less  unpaid  taxes, 
if  any."  That  being  true,  a  verdict  on  the  Hummel 
tract  would  not  be  necessary. 

Mr.  Keith :  It  seems  to  me  it  makes  no  substan- 
tial difference.  [189] 

The  Court :  Now,  will  the  attorneys  for  the  Gov- 
ernment agree  that  in  view  of  the  fact  that  the  at- 
torneys for  Ferry  County  and  Stevens  County  were 
told  last  week  that  the  length  of  the  trial  was  not 
definitely  determined  and  that  they  didn't  need  to 
come  back  until  they  had  notice  of  it,  and  in  view 
of  the  fact  that  the  Court  has  already  ruled  in  favor 
of  the  counties  as  against  the  Government  on  the 
question  of  taxes,  that  the  Government  will  raise 
no  objection  to  the  fact  that  the  Court  instruct  the 
.jury  to  return  verdicts  in  favor  of  the  respective 
counties  in  the  amount  that  the  record  shows,  on 
the  basis  that  no  motion  was  made  by  the  attorneys 
for  a  directed  verdict,  it  being  understood  that  by 
not  raising  that  objection  that  the  Government  is 
not  waiving  any  objection  that  they  have  to  the 
fact  that  a  directed  verdict  is  ordered  or  that  it  mav 
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not  object  to  the  fact  thai  the  Court  rules  that  the 
amounts  to  be  paid  to  the  counties  should  be  paid 
by  the  Government  over  and  above  the  amount 
awarded  to  The  Washington  Water  Power  Com- 
pany? All  that  I  am  asking  is  that  you  agree  not 
to  object  on  the  ground  that  the  attorneys  are  not 
here  and  not  making  the  motion  formally. 

Mr.  Keith:  Yes,  we  will  agree  to  that,  Your 
Honor. 

Mr.   Stoutemyer:     Yes. 

The  Court:  Now,  yesterday  afternoon  the  county 
assessor  of  Stevens  County  was  here  and  I  asked 
hi  in  to  get  together  with  Mr.  La  Framboise  and  you 
gentlemen.  I  understood  that  you  had  agreed  upon 
the  way  the  verdict  to  the  counties,  the  amount, 
should  be  set  up.    Is  that  correct? 

Mr.  Stoutemyer :  I  have  talked  with  one  of  them 
and  I  find  this  to  be  true:  That  the  theory  of  the 
county  auditors  works  out  practically  the  same  as 
our  theory,  though  it  is  a  [190]  different  theory. 
The  amount  amounted  to  practically  the  same. 

(Discussion  between  counsel  for  the  Govern- 
ment and  the  Court  regarding  form  of  verdict 
in  favor  of  the  counties  omitted.) 

The  Court:  I  am  holding  that  you  have  to  pay 
the  interest  on  the  basis  of  the  Washington  statute 
which  says  a  person  who  buys  a  piece  of  property 
before  the  first  of  February  has  to  pay  the  taxes 
the  next  year.  It  is  not  on  the  question  of  the  value 
of  the  property.  It  is  just  that  the  Washington 
statute  holds  that  and  the  Supreme  Court  in  the 
Alabama  case  said  that  we  should  follow  the  state 
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statute.  If  they  followed  about  three-quarters  of 
our  state  statute,  it  seems  logical  that  we  ought  to 
follow  the  rest  of  the  state  statute,  and  I  am  holding 
that.     Well,  what  is  the  way  the  verdict  will  read? 

Mr.  Stoutemyer:  Well,  under  your  ruling  I  as- 
sume the  verdict  to  the  county  should  be  for  the 
amount  of  the  taxes,  without  interest,  as  they  were 
at  the  date  of  the  taking,  and  then  when  the  judg- 
ment is  prepared  you  will  add  six  percent  interest 
on  that  amount  from  the  date  of  taking  to  the  date 
of  judgment. 

The  Court :     All  right. 

Mr.  Keith :  There  is  one  additional  consideration 
in  regard  to  these  taxes  that  I  think  should  be 
called  to  the  Court's  attention.  I  don't  think  it  is 
controlling  at  all,  but  I  talked  to  both  Mr.  Noble 
and  Mr.  Grinstead  over  long  distance  this  morning. 
Of  course,  under  the  state  statute  interest  on  the 
taxes  had  not  begun  to  run  until  a  long  time  subse- 
quent to  the  date  of  taking.  They  have  authorized 
me  to  say  to  the  Court  that  so  far  as  both  of  them 
were  concerned  they  did  not  feel  [191]  that  the 
county  had  any  claim  for  interest  other  than  from 
June  1,  1940,  that  being  the  date  upon  which  if  the 
first  half  of  the  taxes  were  not  paid,  interest  would 
run  on  the  whole.  I  wanted  to  make  that  known 
to  the  Court  because  I  feel  that  should  be  done. 
That  will  be  taken  care  of  in  the  judgment  and  not 
the  verdict. 

(Whereupon,  a  short  recess  was  taken,  after 
which  the  jury  was  brought  in  and  instructed 
by  the  Court  as  follows:) 
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The  Court:  Members  of  the  jury,  as  I  told  you 
yesterday,  the  disposition  which  was  made  of  the 
testimony  winch  the  defendant  offered  and  con- 
cerning which  I  ruled  that  it  was  not  to  be  admitted, 
leaves  nothing  in  this  case  as  a  matter  of  fact  f< ti- 
the jury  to  decide.  The  parties  have  stipulated,  as 
y<»n  remember,  in  the  stipulation  which  I  read  to 
you  at  the  outset  of  this  trial  that  if  I  should  rule 
that  The  Washington  Water  Power  Company  was 
not  entitled  to  introduce  testimony  as  to  the  value 
of  this  property  for  power  site  purposes,  that  it  was 
agreed  that  the  value  of  the  property  for  agricul- 
tural and  grazing  purposes  was  $7,950.35,  and  I  ex- 
plained to  you  when  you  first  started  your  service 
as  jurors  the  division  of  functions  between  the 
Court  and  the  jury  is  that  it  is  the  function  of  the 
jury  to  decide  questions  of  fact  and  the  function 
of  the  Court  to  decide  questions  of  law.  The  parties 
having  stipulated  as  to  the  facts  which  would  be  the 
ultimate  fact  for  you  to  decide  in  this  case,  the 
amount  to  be  awarded  to  the  defendant,  The  Wash- 
ington Water  Power  Company,  since  they  have 
stipulated  as  to  that  amount  being  $7,950.35,  it 
leaves  no  question  of  fact  for  you  to  decide  and  T 
have  granted  a  motion  of  the  [192]  plaintiff  that 
I  direct  the  jury  to  return  a  verdict  in  favor  of 
the  defendant.  The  Washington  Water  Power  Com- 
pany, in  the  sum  of  $7,950.35,  and  I  now  direct  you 
to  return  that  verdict  and  appoint  Mr.  Clausen  as 
foreman  of  the  jury  to  sign  that  verdict  as  between 
the   plaintiff   and   the   defendant   The   Washington 
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Water  Power  Company,  and  will  allow  an  exception 
to  The  Washington  Water  Power  Company  for  the 
ruling. 

You  will  also  remember  that  we  had  testimony 
from  two  of  the  counties,  Stevens  County  and  Ferry 
County.  The  testimony  was  as  to  the  amount  of 
taxes  which  were  due  upon  this  property  taken  and 
known  as  the  1940  taxes.  After  the  testimony  was 
submitted  we  had  a  legal  argument  here  as  to  the 
right  of  the  counties  to  collect  the  taxes  and  on  the 
question  as  to  who  should  pay  those  taxes,  whether 
they  should  be  paid  by  the  Government  or  by  the 
defendant,  The  Washington  Water  Power  Company. 
That  was  purely  a  question  of  law,  and  upon  that 
question  I  decided  that  the  counties  were  entitled 
to  collect  for  the  taxes  for  the  year  1940,  and  fur- 
thermore decided  that  the  Government  would  be 
compelled  to  pay  for  those  taxes,  and  there  is  no 
question  as  to  the  amount,  or  no  dispute  as  to  the 
amount,  and  since  your  function  would  be  to  deter- 
mine the  amount  and  they  have  agreed  upon  the 
amount,  I  am  therefore  instructing  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendant  Stevens 
County  in  the  agreed  sum  of  $1,950.76,  and  for  the 
dendant  Perry  County  in  the  agreed  sum  of 
$1,0)33.20,  and  I  will  allow  the  plaintiff  an  excep- 
tion to  the  ruling  and  to  the  direction  of  the  verdict 
in  those  amounts  in  each  instance,  and  I  will  ask 
Mr.  Clausen  to  sign  the  three  verdicts  on  behalf 
of  the  jury. 

Mr,  Keith :     If  Your  Honor  please,  may  we  have 
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an  exception   [193]  to  the  failure  to  give  our  re- 
quested instructions  on  the  tax  matter  '. 

The  Court:  I  didn't  know  that  you  had  re- 
quested instructions,  but  if  you  have  you  may  have 
an  exception  on  the  failure  to  give  them,  yes. 

Mr.  Keith :  There  are  three  which  are  given 
which  are  not  in  harmony  with  Your  Honor's  views. 

The  Court :  All  right.  I  will  decline  to  give  the 
instructions  and  allow  you  an  exception.  Having 
done  that,  T  will  also  decline  to  give  the  instructions 
offered  by  the  defendant,  The  Washington  Water 
Power  Company,  and  allow  an  exception,  and  the 
record  may  show  in  each  instance  that  the  Court 
has  specifically  ruled  that  there  was  no  necessity  for 
separate  exceptions  for  the  failure  to  give  each  sep- 
arate instruction  because  the  decision  which  I  made 
upon  the  question  of  the  admissibility  of  evidence, 
so  far  as  The  Washington  Water  Power  Company 
is  concerned,  made  it  unnecessary  for  them  to  take 
separate  exceptions.  It  would  not  make  any  differ- 
ence what  was  in  the  instructions.  I  couldn't  give 
the  jury  any  instructions  when  ruling  as  I  did,  and 
the  same  exception  with  reference  to  the  exceptions 
with  reference  to  the  counties.  The  Clerk  will  read 
the  verdicts. 

(Whereupon,  the  verdicts  were  read  by  the 
Clerk.) 

The  Court:  The  verdicts  will  be  received  and 
filed. 

Mr.  Herman :  If  Your  Honor  please,  we  have 
discussed  something  with  Mr.  Keith  about  a  motion 
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for  a  new  trial  and  the  disposition  of  it  and  I  move 
at  this  time  that  the  Court  withhold  the  making  and 
entering"  of  any  judgment  until  after  the  motion 
for  a  new  trial  is  disposed  of.  The  motion  for  a 
new  trial  will  [194]  be  made  within  the  next  two 
days.  I  ask  the  Court  to  withhold  entering  the 
judgment.  [195] 


REPORTER'S  CERTIFICATE 

State  of  Washington, 
County  of  Spokane — ss. 

I,  Geo.  J.  Stewart,  do  hereby  certify : 
That  I  am  the  Court  Reporter  who  reported  the 
proceedings  had  and  testimony  taken  in  the  above 
entitled  cause;  that  the  above  and  foregoing  Tran- 
script of  Evidence  and  Proceedings  is  a  full,  true, 
correct  and  complete  transcription  of  the  same. 
GEO.  J.  STEWART 
Court  Reporter 

[Endorsed] :    Filed  March  30,  1942.  [196] 
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PLAINTIFF'S  IDENTIFICATION  "A" 

The  following  is  an  extrad   Prom  the  minutes  of 

a  meeting  of  the  Federal   Power  Commission   held 
June  23,  1936: 

ORDER   DENYING  APPLICATION 
FOR  LICENSE 

(Project  No.  229) 

It  appearing  to  the  Commission : 

(1)  That  on  July  26,  1922,  a  preliminary  per- 
mit was  issued  to  The  Washington  Water  Power 
Company  for  three  years,  for  the  project  known 
as  project  No.  229  at  Kettle  Falls  on  the  Columbia 
River  in  Ferry  and  Stevens  counties,  Washington; 
and  that  on  July  21,  1925,  pursuant  to  said  prelimi- 
nary permit,  an  application  was  filed  by  The  Wash- 
ington Water  Power  Company  for  a  license  for  the 
construction  of  said  proposed  project  consisting  of 
a  dam,  reservoir,  power  plant  and  appurtenant 
works ; 

(2)  That  said  application  for  license  was  re- 
ferred to  the  office  of  the  Chief  of  Engineers  of 
the  War  Department  on  July  25,  1925  for  investi- 
gation and  report,  which  report  was  deferred  pend- 
ing the  applicant's  completion  of  (a)  required  in- 
vestigations of  the  feasibility  of  raising  the  dam 
and  normal  pool  level  of  said  proposed  project 
about  40  feet  so  as  to  utilize  the  entire  available 
head  to  the  International  boundary  between  Canada 
and  the   United   States,   and    (b)    further  explora- 
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tions  of  the  dam  site  and  reports  thereon  by  a  geol- 
ogist and  board  of  consulting  engineers;  and  which 
report  was  also  deferred  pending  a  study  by  the 
War  Department  of  all  phases  of  the  relation  of 
said  proposed  project  to  the  comprehensive  develop- 
ment of  the  said  Columbia  River; 

(3)  That  investigations  were  undertaken  under 
the  direction  of  the  Secretary  of  War  and  supervi- 
sion of  the  Chief  of  Engineers  pursuant  to  Section 
1  of  the  River  and  Harbor  Act,  approved  January 
21,  1927,  of  the  upper  Columbia  River,  as  authorized 
by  Congress  in  accordance  with  House  Document 
No.  308,  Sixty-ninth  Congress,  First  Session,  dated 
April  13,  1926,  and  the  Chief  of  Engineers  of  the 
War  Department  under  letter  dated  March  29,  1932, 
submitted  to  the  Secretary  of  War  a  report  con- 
taining a  general  plan  for  the  improvement  of  the 
Columbia  River  and  minor  tributaries,  and  proposed 
in  said  report  a  dam  on  Columbia  River  at  the 
Grand  Coulee  site,  designed  to  raise  the  water  sur- 
face about  350  feet  above  low  water  to  a  pool  eleva- 
tion of  1,287.6  feet,  thus  backing  water  to  a  point 
near  the  International  boundary  and  providing  for 
the  development  of  a  large  amount  of  electric  power 
and  for  the  irrigation  of  the  so-called  Columbia  ba- 
sin project  by  pumping; 

(4)  That  by  letters  to  the  Commission,  dated 
March  12,  1931,  and  March  27,  1931,  the  Commis- 
sioner of  Reclamation  recommended  that  the  Com- 
mission dismiss  all  applications  contemplating  de- 
velopments on  the  Columbia  River  between  Grand 
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Coulee  .-Hid  the  International  boundary  line  as  being 
an  interference  with  the  said  proposed  Columbia 
Basin  project,  and  in  order  to  safeguard  the  possi- 
bility of  building  a  high  dam  at  Grand  Coulee  as 
being  conducive  to  the  public  interest;  [205] 

(5)  That  by  letter  to  the  Commission,  dated  May 
5,  1932,  the  Chief  of  Engineers  of  the  War  Depart- 
ment recommended  to  the  Commission  that  the  ap- 
plication of  said  The  Washington  Water  Power 
Company  be  rejected  on  account  of  interference 
with  the  said  proposed  Columbia  Basin  project,  and 
as  not  being  in  accordance  with  the  requirements  of 
Section  10(a)  of  the  Federal  Water  Power  Act, 
in  that  the  development  as  proposed  was  not  the 
best  adapted  to  a  comprehensive  scheme  of  improve- 
ment, utilization  for  the  purpose  of  navigation,  and 
of  other  beneficial  public  uses  of  water  power  re- 
sources ; 

(6)  That  in  view  of  said  report  under  date  of 
March  29,  1932  from  the  Chief  of  Engineers  of  the 
War  Department,  and  in  view  of  said  recommenda- 
tions from  the  Chief  of  Engineers  and  the  Com- 
missioner of  Reclamation,  the  Commission  on  Feb- 
ruary 16,  1933,  ordered  the  applicant  to  show  cause 
by  May  19,  1933,  why  its  application  for  said  license 
should  not  be  rejected:  that  in  response  to  said  or- 
der the  applicant  submitted  certain  information  and 
representations; 

(7)  That  on  August  30.  1933,  the  Commission,  in 
an  order  authorizing  the  issuance  of  a  preliminary 
permit  to  the  Columbia  Basin  Commission  for  the 
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development  of  the  Grand  Coulee  site  on  the  Co- 
lumbia River  designated  as  project  No.  1242,  found 
that  said  development  would  conflict  with  project 
No.  229,  but  that  said  project  No.  1242  was  best 
adapted  to  a  comprehensive  scheme  of  improve- 
ment and  utilization  of  the  water  resources  of  the 
region  for  navigation,  water-power  development,  ir- 
rigation, flood  control,  and  other  beneficial  public 
uses,  and  was  desirable  and  justified  in  the  public 
interest  for  the  purpose  of  improving  and  develop- 
ing the  Columbia  River  for  the  use  and  benefit  of 
interstate  and  foreign  commerce. 

(8)  That  on  July  13,  1934,  the  Secretary  of  the 
Interior  approved  an  award  of  contract  for  the 
construction  of  the  Grand  Coulee  dam  project  as 
a  Federal  project,  at  the  Grand  Coulee  site,  lo- 
cated on  the  Columbia  River,  and  on  August  2, 
1935,  the  Congress  under  Section  2  of  the  Rivers 
and  Harbors  Act  of  August  2,  1935  (Public  No.  409, 
74th  Congress),  authorized  and  adopted  the  Grand 
Coulee  dam  project,  validated  and  ratified  all  con- 
tracts executed  in  connection  therewith,  and  author- 
ized the  construction,  operation,  and  maintenance 
of  dams,  structures,  canals,  and  incidental  works 
necessary  to  the  project,  and  the  making  of  all  nec- 
essary contracts  in  connection  therewith; 

(9)  That  on  April  21,  1936,  the  Commission 
adopted  an  order  for  a  hearing  on  the  said  applica- 
tion and  all  matters  pertinent  thereto,  to  be  held 
on  May  25,  193(5 :  that,  after  appropriate  notice 
thereof,  such  heai-ing  was  held  on  May  25,  1936.  at 
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which  hearing  the  applicant  was  heard  in  support 
of  its  application,  and  others  appearing  were  heard 

in  protest  and  objection  to  the  granting  of  the  said 
application. 

Now,  therefore,  the  Commission  having  considered 

the  application,  the  protests,  the  evidence  and  rep- 
resentations at  the  hearing,  and  all  matters  of  rec- 
ord pertaining  to  the  application  including  the  re- 
ports and  recommendations  from  the  Chief  of  Engi- 
neers of  the  War  Department  and  the  Commissioner 
of  Reclamation,  finds:  [206] 

(1)  That  the  development  of  the  water  resources 
of  the  Columbia  River  for  public  purposes  has 
been  undertaken  at  Grand  Coulee  site  by  the  United 
States,  and  that  the  application  for  project  No.  229 
affects  and  is  in  conflict  with  such  development ; 

(2)  That  the  plans  for  the  proposed  project  No. 
229  are  not  the  best  adapted  to  a  comprehensive 
plan  for  the  improvement  and  utilization  of  the 
water  resources  of  the  region  for  irrigation,  flood 
control,  navigation,  water-power  development,  and 
other  beneficial  public  uses; 

(3)  That,  in  the  light  of  the  subsequent  events 
and  matters  hereinabove  enumerated,  the  applicant, 
by  the  information  and  representations  submitted 
b}^  it  in  response  to  the  Commission's  said  order  of 
February  16,  1933,  and  by  its  testimony  at  said 
hearing  held  on  May  25,  1936,  has  failed  to  show 
good  and  sufficient  cause  why  the  said  application 
should  not  be  rejected; 

(4)  That    the    granting   of    a    license    for   said 
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project  No.  229  would  not  be  in  the  public  interest. 
Therefore,  it  is  ordered: 

That  the  application  of  The  Washington  Water 
Power  Company  for  license  for  project  No.  229  be 
and  the  same  is  hereby  denied. 
L.  M.  F. 

Acting  Secretary  [207] 


DEFENDANT'S  IDENTIFICATION  "1" 

Inclosure  9910  from  Federal  Power  Commission 

Federal  Power  Commission 
Washington,  D.  C. 

Preliminary  Permit 
Project  No.  229 — Washington 
The  Washington  Water  Power  Company  [208] 

I,  O.  C.  Merrill,  Executive  Secretary  of  the  Fed- 
eral Power  Commission,  do  hereby  certify  that  the 
following  is  a  true  and  correct  copy  from  the  rec- 
ord of  the  proceedings  of  the  Commission  in  my 
custody  of  that  portion  of  the  minutes  of  the  thirty- 
fourth  meeting  of  the  Commission,  held  on  the  23rd 
day  of  June,  1922,  which  refers  to  the  application 
of  the  Washington  Water  Power  Company,  of  Spo- 
kane, Washington  (Project  No.  229). 

"In  the  matter  of  the  application  of  the 
Washington  Water  Power  Company,  of  Spo- 
kane, Washington  (Project  No.  229),  for  a 
preliminary    permit   and  license   for  a  power 
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project   on   the   Columbia   River,   a   navigable 
waterway  of  tin'  United  States,  and  on  Lands  of 

the  United  Slates  in  Perry  and  Stevens  Coun- 
ties, Washington,  involving- the  construction  of 

a  dam  and  power  house  at  Kettle  Falls  in  the 
Columbia  River:  said  company  having  sub- 
mitted satisfactory  evidence  of  its  right  to  per- 
form within  said  State  of  Washington  the  acts 
necessary  for  the  purposes  of  such  permit  and 
of  its  ability  to  finance  the  preliminary  work 
and  the  proposed  project;  notice  of  said  appli- 
cation having  been  given  and  published  as  re- 
quired by  Section  4  of  the  Federal  Water 
Power  Act,  full  opportunity  having  been  given 
for  all  interested  parties  to  be  heard  and  no 
application  for  said  project  or  in  conflict  there- 
with having-  been  filed  by  any  State  or  munici- 
pality; and  it  appearing  that  said  project  can 
be  developed  into  and  adapted  to  a  comprehen- 
sive scheme  of  improvement  and  utilization  for 
the  purposes  of  navigation,  of  water-power  de- 
velopment and  of  other  beneficial  public  uses; 
it  was  voted  that  preliminary  permit  be  issued 
for  a  period  of  three  (3)  years,  subject  to  the 
provisions  of  said  Act,  to  the  rules  and  regula- 
tions of  the  Commission  pursuant  thereto,  and 
to  the  following  special  conditions: 

"(1)  The  Permittee  to  provide  in  its  plans 
for  the  construction  by  the  United  States  at 
some  future  date  of  locks  and  appurtenant  nav- 
igation facilities  at  the  dam,  the  general  dimen- 
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sions  of  such  locks  to  be  in  accordance  with  in- 
structions from  the  United  States  District  En- 
gineer at  Seattle,  Washington. 

"  (2)  The  Permittee  so  to  design  his  project 
works  as  to  leave  free  and  open  any  existing 
portage  at  Kettle  Falls. 

"(3)  License  if  issued  to  contain  a  provi- 
sion to  the  effect  that  if  and  when  the  United 
States  shall  decide  to  provide  navigation  facil- 
ities at  the  Kettle  Falls  dam,  the  licensee  shall 
convey  to  the  United  States  such  of  its  lands 
and  its  rights  of  way  and  such  right  of  passage 
through  its  dam  or  other  structures  as  may  be 
required  for  navigation  facilities  constructed  by 
the  United  States." 

Witness  my  hand  and  seal  of  the  Federal  Power 
Commission  at  Washington,  D.  C,  this  14th  clay 
of  July,  1922. 

O.  C.  MERRILL 

Executive  Secretary.  [209] 

On  motion  of  Mr.  L.  M.  Davenport,  seconded  by 

Mr.  Porter,  it  was — 

Resolved,  that  the  proper  officers  of  this  com- 
pany be,  and  they  hereby  are,  authorized  to 
execute  and  deliver  to  the  Federal  Power  Com- 
mission an  acceptance  of  a  Preliminary  Permit 
of  said  Federal  Power  Commission  for  the  Ket- 
tle Falls  Project  of  this  company,  in  the  form 
and  language  submitted  to  this  Committee,  and 
that   a   copy   of  the   Preliminary  Permit,  and 
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of  such  acceptance,  be  attached  to  the  minutes 
of  this  meeting  of  the  Executive  Committee  and 
shall  be  a  pari  thereof. 

The  resolution  was  unanimously  carried. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  a  resolution  adopted  at  a  meet- 
ing of  the  Executive  Committee  of  The  Washington 
Water  Power  Company  held  at  the  office  of  the 
company,  Spokane,  Washington,  on  the  19th  day 
of  July,  1922,  there  being  a  quorum  present. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand,  and  affixed  the  seal  of  the  Company  this  21st 
day  of  July,  1922. 

V.  G.  SHINKLE 

Secretary    of    The    Washington 
Water  Power  Company. 

"  Between  the  meetings  of  the  Board  of  Trus- 
tees the  Executive  committee  shall  have  all  the 
powers  and  duties  of  the  Board  of  Trustees,  ex- 
cepting the  powers  and  duties  conferred  by 
these  by-laws  upon  the  Finance  Committee." 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  a  portion  of  Article  5  of  the 
by-laws  of  The  Washington  Water  Power  Com- 
pany, and  that  the  same  is  now  in  full  force  and 
effect. 
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In  Witness  Whereof,  I  have  hereunto  set  my 
hand,  and  affixed  the  seal  of  said  Company,  this  21st 
day  of  July,  1922. 

V.  G.  SHINKLE 

Secretary    of    The    Washington 
Water  Power  Company.  [210] 


The  Federal  Power  Commission 

Preliminary  Permit 

Project  No.  229 — Washington 

The  Washington  Water  Power  Company 

Whereas,  by  Act  of  Congress,  approved  June  10, 
1920  (41  Stat.,  106)3)  designated  therein  as  "The 
Federal  Water  Power  Act''  and  hereinafter  called 
"the  Act,"  the  Federal  Power  Commission,  here- 
inafter called  "the  Commission,"  is  authorized  and 
empowered,  inter  alia,  to  issue  preliminary  permits 
for  the  purpose  of  enabling  applicants  for  a  license 
under  the  Act  to  secure  the  data  and  to  perform  the 
acts  required  of  such  applicants  by  Section  9  of  the 
Act :  and 

Whereas,  the  Washington  Water  Power  Company 
hereinafter  called  "the  Permittee,''  a  public  utility 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Washington  and  having  its  office  and 
principal  place  of  business  in  the  City  of  Spokane, 
in  said  State,  is  an  applicant  for  a  license  under 
the  Act,  and,  in  order  to  maintain  priority  of  ap- 
plication therefor  while  securing  the  data  and  per- 
forming the  acts  aforesaid  and  to  comply  with  the 
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rules  and    regulations  of  the  Commission    with    re- 

specl  to  applications  for  license,  filed  in  due  form 
with  the  Commission  on  the  thirtieth  day  of  .June, 
1921,  an  application  for  a  preliminary  permit  for 
a  proposed  power  project,  designated  as  Project 
No.  229  on  the  records  of  the  Commission,  located 
in  the  vicinity  of  Marcus,  in  the  Counties  of  Ferry 
and  Stevens,  State  of  Washington,  and  involving 
certain  lands  of  the  United  States,  all  as  hereinafter 
described;  and 

Whereas,  the  Permittee  has  submitted  satisfac- 
tory evidence  of  its  incorporation  of  its  right  to 
perform  within  said  State  of  Washington  the  acts 
necessary  for  the  purposes  of  this  permit,  and  of 
its  ability  to  finance  the  preliminary  work  and  the 
proposed  project;  and 

Whereas,  notice  of  said  application  has  been  given 
and  published  by  the  Commission  as  required  by 
Section  4  of  the  Act;  full  opportunity  has  been 
given  all  interested  parties  to  be  heard;  and  no  ap- 
plication for  said  proposed  [211]  project,  or  in  con- 
flict therewith,  has  been  filed  by  any  State  or  mu- 
nicipality; and 

Whereas,  it  appears  that  said  proposed  project, 
as  hereinafter  described  can  be  developed  into  and 
adapted  to  a  comprehensive  scheme  of  improvement 
and  utilization  for  the  purposes  of  navigation,  of 
water-power  development  and  of  other  beneficial 
public  uses;  and  that  neither  the  permit  nor  the 
license  applied  for  will  interfere  or  be  inconsistent 
with  the  purpose  for  which  any  reservation  affected 
thereby  was  created  or  acquired ;  and 
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Whereas,  the  Permitee  on  the  19th  day  of  July, 
L922,  pursuant  to  an  authorization  of  its  Executive 
Committee,  hereto  attached,  accepted  in  writing  the 
terms  and  conditions  of  this  permit. 

Now,  Therefore,  the  Permittee  is  hereby  granted 
a  preliminary  permit  for  the  sole  purpose  of  main- 
taining priority  of  application  for  a  license  under 
the  terms  of  the  Act  while  making  examinations  and 
surveys,  preparing  maps,  plans,  specifications,  and 
estimates,  and  making  financial  arrangements;  said 
permit  being  subject  to  all  the  terms  and  conditions 
of  the  Act,  to  the  rules  and  regulations  of  the  Com- 
mission pursuant  thereto,  which  said  rules  and  reg- 
ulations are  hereto  attached  and  made  a  part  hereof, 
and  to  the  following  express  conditions,  to  wit : 

Article  1.  The  priority  granted  hereunder  shall 
be  for  a  period  of  three  (3)  years  from  the  date  of 
issuance  hereof,  and  for  a  proposed  project  de- 
scribed as  follows: 

A  dam  and  power  house  at  Kettle  Falls  in  Colum- 
bia River,  all  as  located  and  described  by  certain 
maps  and  data  filed  with  and  made  a  part  of  said 
application  for  preliminary  permit. 

Article  2.  The  Permittee  shall  on  or  before  the 
first  day  of  April,  1925,  file  with  the  Executive  Sec- 
retary of  the  Commission  at  Washington,  District 
of  Columbia,  or  with  such  other  officer  or  agent  of 
the  Commission,  or  at  such  place,  as  may  be  desig- 
nated by  the  Commission,  and  in  the  manner  pre- 
scribed by  said  rules  and  regulations,  an  application 
for  a  license  for  said  proposed  project  and  for  the 


vs.  United  States  of  America  263 

use  and  occupancy  of  such  lands  or  other  property 
of  the  United  States  as  may  be  required  in  the  con- 
struction, maintenance  or  operation  thereof.  [212] 

Article  3.  The  Permittee  shall  make  such  engi- 
neering and  other  investigations,  secure  such  data 
and  perform  such  acts  as  will  enable  it  to  submit 
to  the  Commission  on  or  before  the  date  named  in 
Article  2  hereof,  such  maps,  plans,  specifications, 
and  estimates  of  cost  as  may  be  required  for  a  full 
understanding  of  the  proposed  project;  and  shall 
supply  for  the  use  of  the  Commission  correct  copies 
of  engineering  reports  and  of  any  other  information 
secured  in  connection  with  such  investigations  when 
and  as  they  are  submitted  to  the  Permittee.  In  car- 
rying out  the  requirements  of  this  article,  the  Per- 
mittee shall — 

A.  Install  as  soon  as  practicable  and  there- 
after maintain  a  standard  stream-gage  and 
stream-gaging  station  at  such  point  as  may  be 
necessary  to  determine  the  stage  and  available 
flow  of  Columbia  River  shall  provide  for  pe- 
riodic readings  of  such  gage  and  for  the  ade- 
quate rating  of  the  said  stream-gaging  station. 
The  exact  location,  design  and  time  of  installa- 
tion of  gages  and  stations,  the  ratings  of  said 
stations,  and  the  determination  of  the  flow 
thereat,  shall  be  made  in  cooperation  with  the 
United  States  Geological  Survey  and  under  the 
supervision  of  its  District  Engineer  having 
charge  of  stream-gaging  operations  in  the  re- 
gion of  said  project;  and  the  Permittee  shall 
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reimburse  the  said  United  States  Geological 
Survey  for  expenses  incurred  in  such  coopera- 
tion and  supervision,  or  Cor  such  part  thereof 
as  said  District  Engineer  may  deem  equitable 
in  the  circumstances.  The  Permittee  shall  keep 
accurate  and  sufficient  record  of  the  foregoing 
determinations  to  the  satisfaction  of  the  Com- 
mission, shall  make  return  of  such  records  at 
the  time  of  filing  application  for  license  as 
aforesaid,  and  at  such  other  times  as  the  Com- 
mission may  require,  and  in  such  form  as  the 
Commission  may  prescribe. 

B.  Sink  such  test  pits  or  make  such  borings 
or  other  foundation  explorations  as  will  make 
available  sufficient  information  relating  to  char- 
acter of  foundations  for  the  said  dam  and  power 
house  to  permit  of  the  designing  of  such 
dam  and  power  house  in  [213]  accordance  with 
good  engineering  practice  and  the  checking  of 
their  safety,  adequacy,  and  desirability  in  the 
development  of  the  resources  involved. 

C.  Provide  in  its  plans  for  the  construction 
by  the  United  States  at  some  future  date  of 
locks  and  appurtenant  navigation  facilities  at 
the  dam,  the  general  dimensions  of  such  lock 
to  be  in  accordance  with  instructions  from  the 
United  States  District  Engineer  at  Seattle, 
Washington. 

D.  So  design  his  project  works  as  to  leave 
free  and  open  any  existing  portage  at  Kettle 
Falls. 
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Article  4.  License  will  be  issued  for  said  pro- 
posed project  only  if  it  appeal's  thai  the  scheme  of 
development  proposed  in  said  application  for  License 
will  be  best  adapted  to  the  improvement  and  utili- 
zation of  the  site  for  purposes  of  navigation,  of 
water-power  development  and  of  other  beneficial 
public  uses.  In  reaching  decision  thereon,  the  Com- 
mission will  consider: 

A.  Whether  the  maps,  plans,  and  specifica- 
tions are  such : 

(1)  That  full,  practicable  utilization  will  be 
made  of  the  water,  storage  possibilities,  and  the 
head  at  the  site  to  be  developed. 

(2)  That  the  structures  will  be  safe  and  in 
accordance  with  good  engineering  practice. 

(3)  That  all  unnecessary  energy  losses, 
whether  in  hydraulic  works  or  in  mechanical 
or  electrical  equipment,  will  be  avoided. 

B.  Whether  in  relation  to  existing  or  prob- 
able future  projects  upon  the  same  or  adjacent 
streams,  the  fullest  practicable  utilization  of 
the  water,  storage  possibilities,  and  head  avail- 
able will  be  made  possible. 

C.  Whether  said  project  will  be  in  general 
accord  with  the  most  beneficial  utilization  of 
the  water  for  navigation,  water  power,  irriga- 
tion, or  other  beneficial  public  uses,  and  for  aid- 
ing flood  control,  reclamation,  and  similar  de- 
velopments. [214] 

I).  Whether  proper  provision  is  made  for 
present  or  future  electrical  interconnection  with 
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other  projects  or  systems  in  order  to  take  ad- 
vantage of  diversity  of  stream  flow  and  of 
power  demands. 

E.  Whether  the  use  to  which  the  power  will 
he  devoted  is,  in  general,  in  accord  with  the 
needs  of  the  community  and  of  the  public  wel- 
fare. 

F.  Whether  the  applicant  is  financially  able 
to  carry  out  the  development. 

Article  5.  The  priority  granted  hereunder  may 
be  lost  if  the  Permittee  fails  to  fulfill  the  require- 
ments of  this  permit,  if  the  permit  is  cancelled  by 
order  of  the  Commission,  or  if  in  the  course  of  con- 
sideration by  the  Commission  of  said  application 
for  license,  the  Permittee  shall  not  on  or  before  the 
expiration  of  the  period  hereof,  or  such  later  date 
as  may  be  fixed  by  the  Commission: 

A.  File  data  required  by  the  Commission 
in  addition  to  that  contained  in  or  furnished 
with  said  application;  or 

B.  Present  satisfactory  evidence  of  ability 
to  carry  out  the  plan  as  set  forth  in  said  appli- 
cation, or  as  required  to  be  modified  by  the 
Commission :  or 

C.  Accept  the  conditions  of  the  proposed  li- 
cense; or 

D.  Modify  its  plans  as  may  be  required  by 
the  Commission  if  tho  project  adopted  as  dis- 
closed in  said  plans  is  not  such  as  in  the  judg- 
ment of  the  Commission,  based  upon  the  con- 
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siderations  set  forth  in  Article  4  hereof,  will  be 
besl  adapted  to  a  comprehensive  scheme  of 
improvement  and  utilization  for  the  purposes  of 
navigation,  of  water-power  development,  and 
of  other  beneficial  public  uses. 

Article  6.  The  Permittee  shall  keep  accurate  and 
dependable  records  of  all  expenditures  made  for 
the  purposes  authorize  herein;  and  in  the  event 
that  a  license  is  issued  for  said  proposed  project 
covered  in  whole  or  in  part  by  this  permit,  any  and 
all  items  properly  includible  in  the  actual  legiti- 
mate [215]  cost  of  said  project,  representing  ex- 
penditures made  before  the  date  of  the  license,  shall 
be  supported  by  proper  vouchers  or  other  records, 
the  same  as  would  have  been  required  of  a  licensee 
had  no  preliminary  permit  been  issued;  and  any 
such  vouchers  or  records,  or  certified  copies  thereof, 
in  support  of  any  item  properly  includible  in  the 
cost  of  said  project  shall  become  a  part  of  the  rec- 
ords of  said  project  and  shall  be  kept  and  retained 
by  the  Permittee  in  the  manner  required  by  the 
Commission.  A  report  of  all  such  expenditures,  in 
such  detail  as  the  Commission  may  require,  shall  be 
submitted  promptly  when  called  for  by  the  Com- 
mission. 

Article  7.  If  license  is  issued  for  said  proposed 
project  it  shall  be  subject  to  the  rules  and  regula- 
tions of  the  Commission  in  force  at  the  date  of 
issuance  hereof;  shall,  subject  to  the  provisions  of 
Sections  13,  16,  and  26  of  the  Act  and  of  the  last 
proviso  of  Section  14  of  the  Act,  be  for  a  period 
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of  fifty  (50)  years,  and  shall  provide  that  the  li- 
censee shall  convey  to  the  United  States  such  of 
its  lands  and  its  rights  of  way  and  such  right  of 
passage  through  its  dam  or  other  structures  as  may 
bo  required  for  navigation  facilities  constructed  by 
the  United  States. 

Article  8.  This  permit  confers  no  authority  upon 
the  Permittee  to  occupy  or  use  lands  or  other  prop- 
erty of  the  United  States  for  purposes  of  construc- 
tion unless  specific  permission  is  given  by  the  Com- 
mission for  such  occupancy  or  use;  and  neither  the 
granting  of  such  authority  nor  the  performance  of 
construction  work  whether  with  or  without  such 
authority  shall  be  deemed  to  have  created  any  equi- 
ties or  to  have  established  any  rights  with  respect 
to  issuance  of  license,  beyond  what  would  have  been 
created  or  established  had  such  authority  not  been 
given  or  such  work  not  been  performed. 

Article  9.  This  permit  is  not  transferable  and 
may  be  cancelled  by  order  of  the  Commission  upon 
failure  of  the  Permittee  in  good  faith  to  begin  or 
diligently  to  prosecute  the  investigations  contem- 
plated herein,  or  to  comply  with  any  other  condi- 
tions hereof. 

In  Witness  Whereof,  the  Federal  Power  Com- 
mission has  caused  its  name  and  seal  to  be  hereto 
signed  and  affixed  by  0.  C.  Merrill,  its  Executive 
Secretary,  this  twenty-sixth  day  of  July,  1922. 

FEDERAL    POWER    COMMIS- 
SION 
By  O.  C.  MERRILL 

Executive  Secretary  [216] 
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In  testimony  of  acceptance  of  all  the  terms  and 
conditions  of  the  Federal  Water  Power  Ad  of  June 
10,  1920,  and  of  the  further  conditions  imposed  in 
the  foregoing-  Preliminary  Permit,  the  Permittee, 
this  21st  day  of  July,  1922,  has  caused  its  name  and 
corporate  seal  to  be  hereto  signed  and  affixed  by 
I).  L.  Huntington,  its  President,  pursuant  to  a  reso- 
lution of  its  Executive  Committee,  passed  on  the 
19th  day  of  -Inly,  1922,  a  certified  copy  of  the  rec- 
ord thereof  being  hereto  attached. 

THE   WASHINGTON   WATER 
POWER   COMPANY, 
By  D.  L.  HUNTINGTON 
President. 
Attest : 

V.  G.  SHINKLE 
Secretary.  [217] 
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Federal  Power  Commission 
Rules  and  Regulations 

As  Amended  by  Order  No.  11  of  June  6, 1921 

Governing  the  Administration  of 
the  Federal  Water  Power  Act 

With  Copies  of  the  Act,  of  Amendment  Thereto, 
And  of  Orders  Nos.  1  to  11,  Inclusive 

First  Revised  Issue 
Effective  June  6,  1921 


Washington 
Government  Printing  Office 
1921  [218] 
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DEFENDANT'S  IDENTIFICATION  "3" 

Federal  Power  Commission 
Washington 

Secretary  of  War,  Chairman 
Secretary  of  the  Interior 
Secretary  of  Agriculture 

O.  C.  Merrill,  Executive  Secretary 

Address  Reply  to 
Executive  Secretary 
and  Refer  to 
E 

January  4,  1922 

Projects,  Wash.  (#229) 
Washington  Water  Power  Co. 


lS 


Mr.  D.  L.  Huntington, 

President,  The  Washington  Water  Power  Co., 

Spokane,  Washington. 

Dear  Sir: 

Replying  to  your  letter  of  December  26,  the  Com- 
mission should  be  able  to  act  on  an  application  for 
a  license  for  your  Kettle  Falls  project  without  much 
delay,  assuming  that  the  plans  have  been  prepared 
in  a  satisfactory  manner.  The  project  was  outlined 
pretty  thoroughly  in  your  application  for  a  prelimi- 
nary permit  so  that  this  office  has  a  fairly  clear  un- 
derstanding of  what  you  are  proposing  to  do  and 
how  you  propose  to  do  it.  The  application  will 
not  have  to  be  advertised.  A  supplemental  report 
from   Col.  Schulz  will  be  desired,  upon  receipt  of 
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which  a  license  will  be  drafted  and  submitted  to 
the  Commission  at  its  first  meeting  thereafter.  The 
Commission  meets  at  least  once  a  month  and  the 
question  of  drafting  a  license  where  no  complica- 
tions exist,  as  appears  to  be  the  case  with  this 
project,  is  a  matter  of  only  a  few  daj^s.  To  save 
time  I  suggest  that  you  file  two  of  the  three  copies 
of  your  application  for  a  license  direct  with  Col. 
Schulz,  with  the  request  that  he  submit  his  report 
on  the  application  as  early  as  practicable.  Inasmuch 
as  Col.  Schulz  has  already  reported  on  the  applica- 
tion for  a  preliminary  permit,  only  a  supplemental 
report  covering  features  not  heretofore  discussed 
need  be  prepared.  I  believe  that  the  necessary  pro- 
cedure from  the  time  the  application  is  filed  until 
the  license  is  granted  can  be  carried  out  in  one  to 
two  months,  depending  on  circumstances. 

Very  truly  yours, 

O.  C.  MERRILL 

Executive  Secretary. 

Noted  VHG 

Received 
Jan  8  1923 
Answered  Jany  8-23 

By  dlh  [219] 
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DEFENDANT'S  IDENTIFICATION  "4" 

Federal  Power  Commission 
Washington 

Secretary  of  War,  Chairman 
Secretary  of  the  Interior 
Secretary  of  Agriculture 

O.  C.  Merrill,  Executive  Secretary 

Address  Reply  to 
Executive  Secretary 
and  Refer  to 

E 

Projects,  Washington,  (#229) 
Washington  Water  Power  Co. 

February  15,  1923. 

Mr.  D.  L.  Hunting-ton, 

President,  The  Washington  Water  Power  Co., 

Spokane,  Washington. 

Dear  Sir: 

Replying  to  your  letter  of  February  10  you  are 
informed  that  you  are  correct  in  assuming  that  the 
Commission  will  issue  a  license  for  your  project 
prior  to  your  obtaining  title  or  flowage  rights  over 
lands  to  be  affected  by  the  proposed  development. 

In  regard  to  the  matter  of  obtaining  the  right  to 
occupy  or  overflow  Indian  lands  you  are  informed 
that  this  Commission  can  grant  such  authority  for 
tribal  Indian  lands.  Authority  to  use  allotted  In- 
dian lands  must  be  obtained  from  the  Commissioner 
of  Indian  Affairs,  Department  of  the  Interior,  ex- 
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cept  that  those  allotted  Indian  lands  owned  by  In- 
dians possessing  a  certificate  of  competency  may 
be  procured  or  occupied  by  negotiations  direct  with 
the  Indian  as  is  the  case  with  ordinary  private 
property. 

I  am  pleased  to  hear  of  the  progress  that  you  are 
making  with  your  plans  for  developing  Kettle  Falls. 
Yevy  truly  yours, 

O.  C.  MERRILL 
Executive  Secretary 

#52  Deft  Id  "4" 
Received  Feb  21  1923 
Answered By [220] 


DEFENDANT'S  IDENTIFICATION  "5" 

Received  Jan.  25  1922  Division  of  Hydraulics 

Duplicate 
Form  10 

*Permit  No 

Application  for  a  Permit  to  Appropriate  the  Public 
Waters  of  the  State  of  Washington 

I,  Washington  Water  Power  Company  (Cancelled 
3/3/37  A.  A.  L.)  of  Spokane,  County  of  Spokane, 
State  of  Washington,  do  hereby  make  application 


*  When  storage  works  are  contemplated  a  storage 
permit  must  be  filed  in  addition  to  the  above.  These 
forms  can  be  secured,  together  with  instructions, 
by  addressing  the  State  Hydraulic  Engineer,  Olym- 
pia,  Washington.  [221] 
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for  a  pel-mil  to  appropriate  the  following  described 
public  waters  of  the  State  of  Washington  subjecl 
to  existing  rights: 

If  the  applicant  is  a  corporation,  give  date  and 
place  of  incorporation — March  13,  1899 — Washing- 
ton. 

1.  The  source  of  the  proposed  appropriation  is 
Columbia  River  tributary  of 

2.  The  amount  of  water  which  the  applicant  in- 
tends to  apply  to  beneficial  use  is  50000  cubic  feet 
per  second. 

3.  The  use  to  which  the  water  is  to  be  applied 
is  Power  Development  for  Mining,  Manufacturing, 
Domestic,  Railway,  Municipal  Waterworks  Pump- 
ing, Industrial,  Irrigation  Pumping,  etc. 

4.  Time  during  which  water  will  be  required 
each  year — Continuously — Dependent  on  Require- 
ments of  Company  customers. 

5.  The  approximate  point  of  diversion  is  lo- 
cated.—Sec.  2  and  Sec.  11,  Twp.  36  N,  R,  37  E.  W. 

M.  being  within  the of  Sec ,  Tp R 

W.M.,  in  the  counties  of  Ferry  and  Stevens. 

6.  The  Minor  channel  for  headrace,  to  be  

miles  in  length,  terminating  in  the of  Sec 

Tp ,  R W.M.,  the  proposed  location  being- 
shown  throughout  on  the  accompanying  map. 

7.  The  name  of  the  ditch,  canal  or  other  works 
is  Kettle  Falls  Power  Project. 

8.  Estimated  cost  of  development  necessary  to 
fully  utilize  the  appropriation  herein  asked  for 
Preliminary  cost  estimate  Fifteen  to  Twenty  Mil- 
lion Dollars. 
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Description  of  Works. 

Diversion  Works — 

9.  (a)     Height    of    diversion    dam    feet; 

length  on  top feet ;  length  at  bottom feet ; 

material    to    be    used    and    character    of   construc- 
tion   

(b)     description  of  headgate — 

Canal  System — 

10.  (a)  Give  approximate  dimensions  at  each 
point  of  canal  where  materially  changed  in  size, 
stating  miles  from  headgate.    At  headgate:    Width 

on  top  (at  water  line)  feet;  width  on  bottom 

feet ;  depth  of  water feet ;  grade feet 

fall  per  one  thousand  feet. 

(b)     At miles  from  headgate;  Width  on  top 

(at   water  line)    feet;  width  on  bottom  

feet:   depth   of  water  feet;   grade  feet; 

depth  of  water  feet;  grade  feet  fall  per 

one  thousand  feet. 

Fill  in  the  Following  Information  Where  the  Water 
Is  Used  for: 

Irrigation — 

11.  The  land  to  be  irrigated  has  a  total  area 
of acres,  described  as  follows : 

Duty  of  Water — 

Character  of  soil:  Depth  sandy  vol- 
canic ash  loam  clay  etc.  ;  An- 
nual precipitation  inches;  precipitation  dur- 
ing growing  season inches;  Depth  of  irrigation 

water  required [222] 
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Power,  Mining,  Manufacturing,  or  Transportation 

Purposes — 

13.  (a)  Total  amount  of  power  to  be  developed 
— Primary  &  Secondary — Approximately  300,000 
H.P. 

(b)  Total  fall  to  be  utilized  75  feet. 

(c)  The  nature  of  the  works  by  means  of  which 
the  power  is  to  be  developed — Necessary  dams, 
headrace  and  power  house  equipment  to  be  installed 
for  this  purpose. 

(d)  Such  works  to  be  located  in  of  Sec.  2 

&  11  Tp.  36N,  R.  37,  E.  W.  M. 

(e)  To  what  stream  is  the  water  to  be  returned 
— Columbia  River. 

(f)  Locate  point  of  return — Lot  2  Sec.  11  Tp 
36N  R.  37  E.  W.  M. 

(g)  The  use  to  which  power  is  to  be  applied  is 
(same  as  3).    Remarks — Please  note  application  for 
preliminary    permit    has    been    made    to    Federal 
Power  Commission  under  existing-  Federal  Law. 
Exhibit  H  attached. 

Sheet  #1  &  2  Map  of  Kettle  Falls  project  show- 
ing location  of  project  works  and  project  boundary 
enclosing  reservoir  area. 

Municipal  Supply — 

14.  To  supply  the  city  of County,  having 

a   present  population  of  and  an  estimated 

population  of in  19 

15.  Estimated  present  requirement 

16.  Estimated  future  requirement 
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17.  Construction  work  will  begin  on  or  be- 
fore   

18.  Construction  work  will  be  completed  on  or 
before  

Duplicate  maps  of  the  proposed  ditch  or  other 
works,  prepared  in  accordance  with  the  rules  of  the 
State  Hydraulic  Engineer  accompany  this  applica- 
tion. 

WASHINGTON  WATER 
POWER  COMPANY 
By  D.  L.  HUNTINGTON 
President  [223] 

Signed  in  the  presence  of  us  as  witnesses : 

(1)  M.  W.  Birkett,  c/o  W.  W.  P.  Co.,  Spokane, 
Washington. 

(2)  Y.  H.  Greisser,  c/o  W.  W.  P.  Co.,  Spokane, 
Washington. 

Remarks: 

State  of  Washington, 
County  of  Thurston — ss. 

This  is  to  certify  that  I  have  examined  the  fore- 
going application  (Received  )  together  with 

the  accompanying  maps  and  data,  and  return  the 
same  for  correction  or  completion,  as  fol- 
lows:   

In  order  to  retain  its  priority,  this  application 
must  be  returned  to  the  State  Hydraulic  Engineer, 
with  corrections,  on  or  before ,  19 

Witness  my  hand  this  day  of 19 

State  Hydraulic  Engineer.  [224] 
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DEFENDANT'S  IDENTIFICATION  "6" 

Received  Jan.  25,  1922. 
Division  of  ilydaulics. 
Duplicate 

Reservoir  Permit  No 

Application  for  a  Permit  to  Construct  a  Reservoir 
and  to  Store  for  Beneficial  Use  the  Unappro- 
priated Waters  of  the  State  of  Washington 

I,  Washington  Water  Power  Company  (Cancelled 
3/3/37  A.  A.  L.)  of  Spokane,  County  of  Spokane, 
State  of  Washington,  do  hereby  make  application 
for  a  permit  to  construct  the  following-  described 
reservoir  and  to  store  the  unappropriated  waters 
of  the  State  of  Washington  subject  to  existing 
rights. 

If  the  applicant  is  a  corporation,  give  date  and 
place  of  incorporation — March  13,  1889 — Washing- 
ton. 

1.  The  name  of  the  proposed  reservoir  is  Kettle 
Falls  Power  Project. 

2.  The  name  of  the  stream  from  which  the  reser- 
voir to  be  filled  and  the  appropriation  made  is  Co- 
lumbia River,  tributary  of 

3.  The  amount  of  water  to  be  stored  is  approxi- 
mately 60,000  acre-feet  between  max.  level  and  crest 
of  dam. 

4.  The  use  to  be  made  of  the  impounded  water 
is  Power  and  as  more  fully  set  forth  in  Appropria- 
tion Permit  No 

5.  The  location  of  the  proposed  reservoir  will 
be  in  Sec— See  Exhibit  "H". 


280  Washington  W.  P.  Co.  et  ah 

(a)  State  whether  situated  in  channel  of  run- 
ning- stream  and  give  character  of  material  at  out- 
let— Columbia  River  channel  upstream  from  dam. 

(b)  If  not  in  channel  of  running  stream,  state 
how  it  is  to  be  filled.  If  through  a  feed  canal,  give 
name  and  dimensions 

(■>.     The  impounding  dam  will  be  located  in 

Sec.  2  &  11,  Tp.  36N,  R,  37  E.  W.  M.  It  will  be 
Max.  75  feet  in  height,  having  a  length  on  top  of 
1102  feet;  length  on  bottom  1102  feet;  [225]  width 

on  top  feet;  slope  of  front  of  water  side 

;  slope  on  back  ;  height  of  dam  above 

water  line  when  full feet. 

7.  The  construction  of  dam,  the  material  of 
which  it  is  to  be  built,  and  method  of  protection 
from  waves  are  as  follows:    Concrete. 

8.  The  location  of  waste  way  with  dimensions 
are  as  follows :  Sec.  11,  Twp.  36N,  R,  37  E.  W.  M. 
Approx.  850'  spillway. 

9.  The  location  of  outlet  from  the  proposed  res- 
ervoir, with  character  of  construction  and  dimen- 
sions, arc  as  follows:  

10.  The  area  submerged  by  the  proposed  reser- 
voir, when  full,  will  be  5,000  acres,  with  a  maximum 

depth    of   water   of   feet,   and   approximate 

mean  depth  of  water feet. 

11.  The  estimated  cost  of  the  proposed  work  is — 
See  Permil  No 

12.  Construction  work  will  begin  on  or  be- 
fore   

13.  Construction  work  will  be  completed  on  or 
before  
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Duplicate   maps  of  the   proposed   reservoir  and 
Btorage    works,    prepared    in    accordance   with   the 

rules  of  the  State  Hydraulic  Engineer  accompany 
this  application. 

WASHINGTON  WATER 
POWER  COMPANY 
By  D.  L.  HUNTINGTON 
President 

Signed  in  the  presence  of  us  as  witnesses : 

M.    W.    Birkett,    c/o   W.    W.    P.    Co.,    Spokane, 

Washington. 

V.    H.    Greisser,   c/o   W.   W.    P.    Co.,    Spokane, 

Washington.  [226] 


DEFENDANT'S  IDENTIFICATION  "7" 

State  of  Washington 
Department  of  Conservation  and  Development 
Division  of  Hydraulics 
Olympia 
E.  F.  Banker,  Director 
J.  B.  Fink,  Assistant  Director 
C.  J.  Bartholet, 
Supervisor  of  Hydraulics  July  17th,  1934. 

Washington  Water  Power  Company 
Spokane,  Washington 

Attention:  Benj.  J.  Lindsay,  Asst.  Right  of  Way 
Agent 

Gentlemen : 

Further  replying  to  your  letter  of  June  22nd: 
Please  be  advised  that  permits  to  appropriate  and 

store  waters  of  the  Columbia  River  were  issued  to- 
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day  to  the  Columbia  Basin  Commission  for  the  de- 
velopment of  the  project  at  Grand  Coulee. 

However,  applications  708  and  709  of  the  Wash- 
ington Water  Power  Company  for  permits  to  ap- 
propriate and  store  water  at  Kettle  Falls  will  be 
kept  in  good  standing  until  steps  are  taken  to  con- 
struct the  dam  at  Grand  Coulee  to  the  full  height, 
or  an  elevation  of  1300  ft.  approximately,  U.  S. 
datum. 

You  may  also  be  interested  in  learning  that  steps 
have  been  taken  by  the  Secretary  of  the  Interior 
to  withdraw  waters  of  the  Columbia  River  from  ap- 
propriation, as  provided  for  in  Chap.  88,  Laws  of 
190.1  and  Sec.  27,  Chap.  117,  Laws  of  1917. 

Yours  very  truly, 

CHAS.  J.  BARTHOLET 

Supervisor  of  Hydraulics 

CJB  :GH  [227] 


[Title  of  District  Court  and  Cause.] 

PETITIONER'S  PROPOSED  INSTRUCTIONS 
TO  THE  JURY 

Instruction  No.  1 
Yon   are   instructed,  that  the  tax  liens  on  lands 
taken  by  the  United  States  in  eminent  domain  pro- 
ceedings do  not  increase  the  value  of  the  land  wThieh 
the  plaintiff  is  required  to  pay  therefor. 
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Instruction  No.  2 
You  arc  instructed,  that  the  total  award  or 
awards  which  should  be  made  against  the  United 
States  for  the  lands  condemned  in  this  action  (other 
than  Tract  No.  2,  the  Hummel  tract)  should  be  the 
value  of  the  land,  that  is,  the  sum  of  $7,950.35. 

Instruction  No.  3 
You  are  instructed,  that  the  amount  of  the  tax 
liens  awarded  to  the  counties  and  required  to  be 
paid  to  them  should  be  deducted  from  the  stipu- 
lated value  of  $7,950.35,  in  arriving  at  the  amount 
which  should  be  awarded  to  the  defendant  Wash- 
ington Water  Power  Company  for  its  interest  in 
the  lands  condemned. 

[Endorsed] :     Filed  Sep  23  1941.  A.  A.  LaFram- 
boise,  Clerk.  [228] 


[Title  of  District  Court  and  Cause.] 

PROPOSED  INSTRUCTIONS  SUBMITTED 
BY  DEFENDANT  THE  WASHINGTON 
WATER  POWER  COMPANY 

Proposed  Instruction  No.  1 
You  are  instructed  that  just  compensation  in- 
cludes all  elements  of  value  that  inhere  in  the  prop- 
erty, but  it  does  not  exceed  market  value  fairly 
determined.  The  sum  required  to  be  paid  the  owner 
does  not  depend  upon  the  uses  to  which  he  has  de- 
voted his  land,  but  is  to  be  arrived  at  upon  just 
consideration  of  all  the  uses  for  which  it  is  suitable. 
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The  highest  and  most  profitable  use  for  which  the 
property  is  adapted  and  needed,  or  likely  to  be 
needed  in  the  reasonably  near  future,  is  to  be  con- 
sidered, not  necessarily  as  the  measure  of  value,  but 
to  the  full  extent  that  the  prospect  for  the  demand 
of  such  use  affects  the  market  value  while  the  prop- 
erty is  privately  held. 

The  fact  that  the  most  profitable  use  of  a  parcel 
can  be  made  only  in  combination  with  other  lands 
does  not  necessarily  exclude  that  use  from  consid- 
eration if  the  possibility  of  combination  is  reason- 
ably sufficient  to  affect  the  market  value.  To  the 
extent  that  probable  demand  by  prospective  pur- 
chasers, or  condemnor,  affects  market  value,  it  is 
to  be  taken  into  account.  Physical  adaptability  alone 
cannot  be  deemed  to  affect  market  value.  There 
must  be  a  reasonable  possibility  that  the  owner 
could  use  his  tract,  together  with  the  other  lands 
necessary  for  hydro-electric  developments,  or  that 
.•mother  could  acquire  all  lands  or  easements  neces- 
sary for  that  use. 

You  are  instructed  that  the  market  value  of  prop- 
erty may  be  deemed  to  be  the  sum  which,  consider- 
ing all  the  circumstances,  could  have  been  obtained 
for  it;  that  is,  the  amount  that  in  all  probability 
would  have  been  arrived  at  by  fair  negotiations  be- 
tween an  owner  willing  to  sell  and  a  purchaser  de- 
siring to  buy. 

hi  making  that  estimate  you  should  take  into  ac- 
count all  considerations  that  fairly  might  be  brought 
forward  and  reasonably  be  given  substantial  weight 
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in  such  bargaining.  The  determination  is  to  be 
[229]  made  in  the  light  of  all  facts  affecting  the 
market  value  that  arc  shown  by  the  evidence,  taken 
in  connection  with  those  of  such  general  notoriety 
as  not  to  require  proof.  Elements  affecting  value 
thai  depend  upon  events  in  combinations  of  occur- 
rences which,  while  in  the  realm  of  possibility,  are 
not  fairly  shown  to  be  reasonably  probable,  should 
be  excluded  from  consideration. 

Proposed  Instruction  No.  2 
You   are   instructed  that   the   defendants   in   the 
proof  of  the  market  value  of  their  land,  are  not  re- 
stricted to   evidence  of  its   value   for  development 
within  itself. 

You  are  instructed  that  under  the  laws  of  the 
State  of  Washington,  public  service  corporations  or- 
ganized for  the  purpose  of,  and  authorized  by  law 
so  to  do,  may  acquire  property  necessary  for  the 
public  use  in  connection  with  the  development  of 
hydro-electric  plants  by  the  exercise  of  eminent  do- 
main. 

You  are  further  instructed  that  the  fact  that  it 
might  be  necessary  for  a  condemnor  to  exercise  the 
right  of  eminent  domain  in  order  to  acquire  prop- 
erty for  use  in  connection  with  the  development  of 
a  hydro-electric  plant  does  not  negative  considera- 
tion of  the  availability  of  the  land  here  involved, 
for  use  in  connection  with  a  hydro-electric  plant. 
Elements  affecting  value  that  depend  upon  events, 
or  combinations  of  occurrences,  which  are  fairly 
shown  to  be  reasonably  probable,  may  be  taken  into 
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consideration  in  determining  what  constitutes  just 
compensation  for  the  property  involved  in  this  pro- 
ceeding. 

The  enhanced  market  value,  if  any,  of  the  defend- 
ant's land,  due  to  its  adaptability  for  valuable  uses 
in  conjunction  with  other  properties,  may  be  con- 
sidered if  the  practicability  of  the  combination  of 
the  necessary  properties  upon  which  such  avail- 
ability depends,  was  at  the  time  of  the  condemna- 
tion so  great  as  to  have  probably  affected  the  pub- 
lic mind,  and  therefore  to  have  enhanced  the  price 
which  the  purchaser  might  be  expected  [230]  to 
.s,i  ve. 

The  fact  that  the  most  profitable  use  could  be 
made  only  in  connection  with  other  land  is  not  con- 
clusive against  its  being  taken  into  account,  if  the 
union  of  properties  necessary  is  so  practicable  that 
the  possibility  would  affect  the  market  price.  What 
the  owner  is  entitled  to  is  the  value  of  the  property 
taken,  and  that  means  what  it  fairly  may  be  be- 
lieved that  a  purchaser  in  fair  market  conditions 
would  have  given  for  it  in  fact. 

Proposed  Instruction  No.  3 
In  this  case  it  is  stipulated  that  the  defendant's 
lands  could  not  by  themselves  alone  be  used  for  the 
purpose  of  developing  power,  but  that  it  would  be 
necessary  to  combine  with  them  the  bed  of  the  Co- 
lumbia River,  the  lands  above  the  dam  site  which 
would  be  flooded,  and  the  right  to  use  the  flow  of 
the  stream. 
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This  fact  alone  does  not  mean,  however,  that  the 
defendant's  Lands  have  no  value  for  power  site  pur- 
poses. The  correct  test  is  whether  from  all  the 
evidence  it  appears  that  the  union  of  all  these  neces- 
sary properties  was  so  reasonahly  practical  that  the 
possibility  thereof  had  affected  the  market  price 
of  defendant's  land  at  the  time  of  taking. 

In  this  connection  I  instruct  you  that  in  consid- 
ering what  is  just  compensation  you  should  deter- 
mine the  award  for  the  property  free  from  the  ef- 
fect that  any  of  the  actions  of  the  condemnor,  the 
United  States  of  America,  of  which  there  is  any 
evidence  in  this  case,  may  have  had  on  the  value  of 
the  property  at  the  time  of  taking. 

Proposed  Instruction  No.  4 
I  instruct  you  that  the  date  of  taking  in  this  case 
is  December  9,  1939,  and  you  must  determine  the 
value  of  the  property  as  of  that  date;  that  is,  its 
fair  market  value  on  that  date.  However,  in  this 
regard,  I  [231]  instruct  you  that  you  may  not  con- 
sider an  increased  value  due  to  the  fact  that  the 
United  States  had  by  that  date  definitely  committed 
itself  to  build  the  Grand  Coulee  project,  and  that 
this  land  was  a  necessary  part  of  the  project;  and 
on  the  other  hand,  you  should  not  consider  any  dim- 
inution in  market  value  on  that  date  due  to  any 
action  on  the  part  of  the  United  States  if  said  ac- 
tion reduced  the  value  of  said  lands. 

In  other  words,  you  must  determine  the  value 
of  the  lands  appropriated  by  the  United  States  Gov- 
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eminent  without  giving-  any  consideration  whatever 
to  the  eif  ect  the  action  of  the  condemnor,  the  United 
States  Government,  of  which  there  is  any  evidence 
in  this  case,  may  have  had  upon  the  value  of  the 
property  at  the  time  of  taking. 

Proposed  Instruction  No.  5 
I  instruct  you  that  in  determining  the  fair  mar- 
ket value  of  the  property  you  are  entitled  to  take 
into  consideration  all  facts  admitted  in  evidence 
which  an  informed  seller,  willing  but  not  required 
to  sell,  and  an  informed  buyer,  willing  but  not  re- 
quired to  buy,  would  take  into  consideration.  Spe- 
cifically if  you  find  from  the  evidence  that  the  prop- 
erty here  in  question  was  adapted  for  power  site 
purposes,  and  that  the  property  either  could  be  used 
for  the  development  of  water  power  or  sold  at  a 
greater  price  than  it  would  otherwise  bring  because 
of  a  reasonable  chance  that  it  could  be  used  for 
power  site  purposes,  then  you  have  a  right  to  con- 
sider all  the  facts  admitted  in  evidence  which  would 
affect  such  value.  You  may  consider  the  invest- 
ment the  defendant  has  in  the  property,  the  price 
at  which  the  property  has  sold  in  the  past,  taking 
into  consideration  the  time  which  has  elapsed  since 
said  sales,  the  likelihood  that  the  property  has  in- 
creased  Or  decreased  in  value  during  the  interim, 
the  sales  of  similar  property,  if  any,  the  fact  that 
the  property  is  located  on  a  navigable  river,  and 
that  the  defendant,  or  any  private  owner  has  no  in- 
herent right  to  own  the  waters  of  the  river,  or  to 
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erect  structures  in  its  bed,  but  must  secure  permis- 
sion from  the  government  to  do  so,  together  [232] 
with  any  or  all  other  matters  or  things  which  the 
evidence  in  this  case  indicates  would  increase  or  de- 
crease the  value  of  the  property  at  the  time  of  tak- 
ing. 

You  may  also  consider  the  opinions  of  the  wit- 
nesses who,  because  of  their  experience,  were  per- 
mitted to  testify  as  experts.  Taking  into  consid- 
eration all  these  elements,  you  are  to  determine  a 
sum  in  money  that  in  your  opinion  represents  the 
fail'  market  value  of  the  property. 

In  this  connection,  however,  I  caution  you  that  in 
determining  the  value  of  the  property  at  the  time 
of  taking,  you  must  fix  such  value  at  what  would 
be  the  market  value  at  that  time,  free  from  the 
effects  of  any  action  on  the  part  of  the  condemnor, 
the  United  States  Government,  of  which  there  is 
any  evidence  in  this  case,  which  might  increase  or 
decrease  the  value  of  the  property. 

Proposed  Instruction  No.  6 
I  instruct  you  that  the  United  States  has  the 
right  to  require  the  properties  here  involved  by 
eminent  domain.  It  is  immaterial  therefore,  whether 
the  United  States  is  acquiring  them  in  aid  of  navi- 
gation or  not.  The  defendant  is  entitled  to  receive 
the  same  amount  of  damages  whether  the  lands  are 
taken  for  a  park,  a  postoffiee  site,  or  as  the  bottom 
of  a  reservoir  for  the  Grand  Coulee  Dam. 
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Proposed  Inst  ruction  No.  7 
You  are  further  instructed  that  sales  of  land  in 
the  neighborhood,  and  the  prices  received  therefor, 
are  to  be  disregarded  by  you  in  considering  the 
market  value  of  defendant's  land  involved  in  this 
proceeding,  unless,  when  considered  in  the  light 
of  the  testimony  you  are  satisfied  that  there  is  real 
similarity  between  the  land  so  sold  and  the  land 
which  is  the  subject  of  litigation  in  the  case  at  bar. 

Filed:  Sep.  22,  1941.  A.  A.  LaFramboise,  Clerk. 

[233] 


[Title  of  District  Court  and  Cause.] 

We,  the  Jury  in  the  Above  Entitled  Cause,  find 
for  the  defendant  Ferry  Comity,  in  the  sum  of 
$1033.20. 

ARTHUR  J.  CLAUSEN 
Foreman. 

[Endorsed]:  Filed  Sep.  23,  1941.  A.  A.  LaFram- 
boise, Clerk. 


[Title  of  District  Court  and  Cause.] 

We,  the  'Jury  in  the  Above  Entitled  Cause,  find 
for  the  defendant  Stevens  County  in  the  sum  of 
$1950.76. 

ARTHUR  J.  CLAUSEN 
Foreman. 

[Endorsed]:  Filed  Sep.  23,  1941.  A.  A.  LaFram- 
boise, Clerk.  [234] 
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[Title  of  Distrid   Court   and  Cause.] 

We,  the  Jury  in  the  Above  Entitled  Cause,  find 
for  the  defendant  Washington  Water  Power  Com- 
pany, in  the  sum  of  $7950.35. 

ARTHUR  J.  CLAUSEN 
Foreman. 

[Endorsed]:  Piled  Sep.  23,  1941.  A.  A.  LaFram- 
boise,  Clerk.  [235] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Comes  now  the  petitioner  United  States  of  Amer- 
ica and  moves  the  Court  for  a  new  trial  for  the 
reasons  hereinafter  set  forth  and  upon  the  following 
grounds : 

(1)  That  the  verdict  of  the  jury  in  favor  of 
Stevens  County,  Wash.,  in  the  sum  of  $1950.76  and 
the  verdict  of  the  jury  in  favor  of  Ferry  County, 
Washington  in  the  sum  of  $1033.20  are  contrary 
to  law. 

(2)  Error  in  law  occurring  at  the  trial  and 
excepted  to  at  the  time  by  the  petitioner. 

LYLE  KEITH 

United  States  Attorney. 

B.  E.  STOUTEMYER 
Reclamation. 
District   Counsel,  Bureau*  of 
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Service  accepted  and  copy  received  this  12th  day 
of  January,  1942. 

POST,  RUSSELL,  DAVIS  &  PAINE 
Attorneys  for  Defendants, 

Washington  Water  Power  Company, 
City  Bank  Farmers  Trust  Company, 
and  Ralph  E.  Morton,  Trustee. 

[Endorsed] :  Filed  Jan.  13,  1942.  A.  A.  LaFram- 
boise,  Clerk.  [236] 


[Title  of  District  Court  and  Cause.] 

ORDER   DENYING  PETITIONER'S   MOTION 
FOR  NEW  TRIAL 

This  matter  came  on  before  the  Court  on  this 
23rd  day  of  January,  1942,  upon  the  motion  of  the 
petitioner,  the  United  States  of  America,  for  a  new 
trial,  the  petitioner  appearing  by  Lyle  Keith,  United 
States  District  Attorney,  and  B.  E.  Stoutemyer, 
District  Counsel,  Bureau  of  Reclamation,  and  the 
defendants,  The  Washington  Water  Power  Com- 
pany, a  corporation,  City  Bank  Farmers  Trust 
Company,  a  corporation,  and  Ralph  E.  Morton,  as 
trustee,  appearing  by  Post,  Russell,  Davis  and 
Paine,  and  H.  E.  T.  Herman;  defendant,  Stevens 
County,  appearing  by  F.  Leo  Grinstead;  and  de- 
fendant, Ferry  County,  appearing  by  Osee  W. 
Noble;  the  matter  having  been  submitted  to  the 
Court  for  decision  and  the  Court  having  been  fully 
advised  in  the  premises,  now  therefore, 
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It  Ls  Hereby  Ordered  that  said  petitioners  mo- 
tion for  new  1ii.il  be  ;md  the  same  hereby  is  denied, 
to  which  the  petitioner,  excepts  and  exception  is 
allowed. 

Done  in  Open  Court  this  23rd  day  of  January, 
1942. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge. 

Approved  as  to  Form: 

LYLE  KEITH 

United  States  Attorney. 

F.  LEO  GRINSTEAD 

Prosecuting   Attorney, 
Stevens   County. 

OSEE  W.  NOBLE 
Prosecuting  Attorney, 
Ferry  County. 

Presented  By: 
POST,  RUSSELL,  DAVIS  &  PAINE 
M.  E.  T.  HERMAN 
Attorneys  for  Defendants. 

O.K.  as  to  form, 
ALAN  G.  PAINE 
H.  E.  T.  HERMAN. 

[Endorsed]:  Filed  Oct.  23,  1941.  A.  A.  LaFram- 
boise,  Clerk.  [237] 
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[Title  of  District  Court  and  Cause.] 

JUDGMENT 

This  cause  having  come  on  for  trial  on  the  15th 
day  of  September,  1941,  and  the  issues  arising  upon 
the  petition  of  the  plaintiff  and  the  declaration  of 
taking,  other  than  those  disposed  of  by  that  certain 
stipulation  entered  into  between  the  United  States 
of  America  and  the  Washington  Water  Power  Com- 
pany, hied  in  this  court  on  August  19,  1941,  having 
been  duly  tried  before  the  Court  and  a  jury,  and 
the  said  jury  having  returned  their  verdict  herein, 
in  and  by  the  terms  of  which  the  said  jury  made 
the  following  award  to  the  several  defendants  herein, 
to-wit : 

To    the    defendant    Washington    Water    Power 

Company,  a  corporation,  the  sum  of $7950.35 

To  the  defendant  Stevens  County,  Washington, 
the  sum  of $1970.76 

To   the   defendant   Ferry   County,    Washington, 
the  sum  of $1033.20 

And  it  appearing  to  the  Court  from  the  records 
and  files  in  the  above  entitled  action,  that  under 
date  of  December  9,  1939,  a  declaration  of  taking 
under  the  provisions  of  (a)  the  Act  of  Congress 
of  August  30,  1935  (49  Stat,,  1039),  (b)  the  Act 
of  Congress  of  June  17,  1902  (32  Stat.,  388)  and  all 
acts  amendatory  thereof  and  supplementary  thereto, 
commonly  known  as  the  Reclamation  Law,  and  (c) 
the  Act  of  Congress  of  February  26,  1931  (46  Stat., 
1421),  Chapter  307,  signed  by  the  authority  em- 
powered by  law  to  acquire  the  lands  described  in 
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the  petition,  was  filed  in  the  above  entitled  action, 
and  that  with  the  said  declaration  of  taking  there 
was  deposited  into  the  registry  of  the  Court,  to  the 
use  and  for  the  benefit  of  the  persons  thereto  en- 
titled, on  the  9th  day  of  December,  1939,  the  sum 
of  $8,191.70,  as  the  estimated  just  compensation  for 
the  following  described  premises,  to-wit:  [238] 

Tract  No.  1 

(The  Washington  Water  Power  Company 
tract) 

The  following  described  property  situate  in 
the  County  of  Stevens,  State  of  Washington, 
to-wit : 

Lot  one  (1)  in  the  northeast  quarter  (NE1/!), 
Lot  two  (2)  in  the  northeast  quarter  (NE1^), 
and  lot  three  (3)  in  the  southeast  quarter 
(SE14)  of  Section  eleven  (11),  Township 
thirty-six  (36)  North,  Range  thirty-seven  (37) 
East,  Willamette  Meridian  (patented  under 
date  of  July  22,  1896  to  Joseph  M.  Cataldo  as 
the  Superior  General  of  the  Rocky  Mountain 
Missions  of  the  Society  of  Jesus)  being  islands 
in  the  Columbia  River,  containing  88.85  acres, 
more  or  less. 

Also,  Lot  one  (1),  the  north  half  of  Lot  two 
(Ny2  of  Lot  2),  the  north  half  of  the  southeast 
quarter  of  the  northwest  quarter  (N^SE1/^ 
NWV4)  and  the  northeast  quarter  of  the  north- 
west quarter  (NE^NW1^)  of  Section  twelve 
(12),  Township  thirty-six   (36)   North,  Range 
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thirty-seven   (37)    East,  Willamette  Meridian, 
containing  93.00  acres,  more  or  less. 

Also,  a  tract  of  land  containing  21.14  acres, 
more  or  less,  being  that  portion  of  Lot  one  (1) 
and  the  southwest  quarter  of  the  northeast 
quarter  (SW%KE?4)  of  section  fourteen  (14), 
and  that  portion  of  Lots  one  (1)  and  two  (2) 
and  the  southeast  quarter  of  the  southeast  quar- 
ter (SB%SI%)  of  Section  eleven  (11)  (pat- 
ented under  date  of  June  8,  1891  to  Joseph  M. 
Cataldo  as  the  Superior  General  of  the  Rocky 
Mountain  Missions  of  the  Society  of  Jesus), 
all  in  Township  thirty-six  (36)  North,  Range 
thirty-seven  (37)  East,  Willamette  Meridian, 
lying  between  the  east  line  of  the  Columbia 
River  and  a  line  described  as  follows:  Begin- 
ning at  a  point  on  the  west  line  of  the  south- 
west quarter  of  the  northeast  quarter  (SW1  \ 
NE!/4)  of  said  Section  fourteen  (14),  which 
point  bears  North  02°54'10"  west  1070.85  feet 
and  south  87°57'49"  West  2630.26  feet  from  the 
quarter  section  corner  on  east  line  of  said  Sec- 
tion Fourteen  (14) ;  running  thence  North 
05°35'00"  East  207.92  feet;  thence  North 
36°13'00"  East  476.48  feet;  thence  North 
07°55'20"  East  517.39  feet;  thence  North 
00°01'00"  East  296.85  feet;  thence  North 
11°31'40"  East  220.19  feet;  to  a  point  on  the 
north  line  of  said  Section  fourteen  (14),  which 
point  bears  South  87°59'45"  West  2141.46  feet 
from  the  northeast  section  corner  of  said  sec- 


thence     North 
thence     South 
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tion  fourteen  (14);  thence  North  11°31'40" 
East  184.15  feet;  thence  north  27°3510"  east 
241.46  feet;  thence  North  44o34r)0"  East  285.64 
feet;  thence  North  11°38'10"  West  583.14  feet; 
thence  south  77°21'40"  East  335.03  feet;  thence 
North  52°09'20"  east  291.35  feet;  thence  North 
60°55'10"  East  338.99  feet;  thence  North 
37°3710"  East  303.06  feet 
23°43'20"  East  456.88  feet 
67°15'00"  east  333.86  feet ;  thence  South  47°22'10" 

[239] 
East  305.19  feet;  thence  south  38°01'00"  East 
160.95  feet  to  a  point  on  the  east  line  of  said 
Section  eleven  (11),  which  point  bears  North 
02°01'13"  West  1561.06  feet  from  the  southeast 
section  corner  of  said  Section  eleven  (11)  ;  ex- 
cepting therefrom  such  rights  of  way  as  may 
have  heretofore  been  deeded  to  the  State  of 
Washington  for  State  Road  No.  3  (sometimes 
known  as  the  Inland  Empire  Highway) . 

Also,  Lot  two  (2)  of  Section  fourteen  (14), 
Township  thirty-six  (36)  north,  range  thirty- 
seven  (37)  east,  Willamette  Meridian,  except- 
ing therefrom  such  rights  of  way  as  may  have 
heretofore  been  deeded  to  the  State  of  Wash- 
ington for  State  Road  No.  3  (sometimes  known 
as  the  Inland  Empire  Highway),  containing 
33.80  acres,  more  or  less. 

Also,  a  tract  of  land  containing  79.43  acres, 
more  or  less,  being  all  of  the  southeast  quarter 
of  the  southwest  quarter  (SE^SW^)  of  sec- 
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tion  twelve  (12),  and  a  portion  of  the  south- 
west quarter  of  the  southwest  quarter  (SW^/4 
SW%)  of  section  twelve  (12)  and  the  North- 
west quarter  of  the  Northwest  quarter  (NWVJ. 
XYP/i)  of  section  thirteen  (13),  all  in  Town- 
ship thirty-six  (36)  north,  range  thirty-seven 
(37)  East,  Willamette  Meridian,  more  particu- 
larly described  by  metes  and  bounds  as  follows: 
Beginning-  at  a  point  on  the  north  line  of  the 
southwest  quarter  of  the  southwest  quarter 
(SWV4SWI4)  of  said  Section  twelve  (12),  which 
point  bears  north  02°01'13"  West  1320.00  feet 
and  North  85°30'05"  East  108.45  feet  from  the 
southwest  corner  of  said  Section  twelve  (12)  ; 
running  thence  north  85°30'05"  east  2417.99  feet 
to  the  northeast  corner  of  the  southeast  quar- 
ter of  the  southwest  quarter  (SE^SW/i)  of 
said  section  twelve  (12)  ;  thence  South  01°37'15" 
East  1313.28  feet  to  the  quarter  section  corner 
on  the  south  line  of  said  Section  twelve  (12)  ; 
thence  south  85°20,21,/  west  1262.15  feet  along 
the  south  line  of  said  section  twelve  (12)  to 
the  southwest  corner  of  the  southeast  quarter 
of  the  southwest  quarter  (SE^SW1/^)  of  said 
section  twelve  (12)  ;  thence  south  03°10'19"  east 
j  185.64  feet  along  the  east  line  of  the  north- 
west quarter  of  the  northwest  quarter  (NWVi. 
NWVi)  of  said  Section  thirteen  (13) ;  thence 
north  30°16'40"  West  70.25  feet;  thence  North 
54°17'10"  West  436.42  feet;  thence  North 
34°18'20"    West    472.22     feet;    thence     North 
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29°0f>'20"  West  240.05  feet;  thence  North 
13°13'50"  East  234.53  feet  to  a  point  on  the 
north  line  of  said  Section  thirteen  (13),  which 
point  bears  North  85°20'21"  East  622.95  feet 
from  the  northwest  section  corner  of  said  sec- 
tion thirteen  (13)  ;  thence  north  13°13'50"  east 
74.75  feet;  thence  North  21°36'20"  west  264.07 
feet;  thence  North  41°24'20"  West  197.32  feet; 
thence  North  28°20'00"  West  219.54  feet; 
thence  North  21  °36'00"  West  664.17  feet  to  the 
point  of  beginning  [240] 

The  following  described  property  situate  in 
the  County  of  Ferry,  State  of  Washington, 
to-wit : 

A  tract  of  land  containing  34.09  acres,  more 
or  less,  being  that  portion  of  Lot  two  (2),  Lot 
five  (5)  (formerly  knowTi  as  Lot  1)  and  Lot 
six  (6)  (formerly  known  as  Lot  3),  of  section 
eleven  (11),  Township  thirty-six  (36)  North, 
Range  thirty-seven  (37)  East,  Willamette  Me- 
ridian, between  the  west  line  of  the  Columbia 
River  and  a  line  described  as  follows:  Com- 
mencing at  a  point  on  the  south  line  of  Lot  six 
(6)  (formerly  known  as  Lot  3)  of  said  Section 
eleven  (11),  which  point  bears  south  02°08/00" 
East  1320.68  feet  and  North  87°56'06"  East 
1977.31  feet  from  the  quarter  section  corner 
on  the  west  line  of  said  section  eleven  (11)  ; 
running  thence  North  05°26,30,/  East  493.38 
feet:  thence  North  23°37'40"  east  511.06 
feet;  thence  south  44°39W  East  309.36  feet; 
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thence 

North 

feet; 
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thence  north  03°30T>0"  East  255.82  feet;  thence 

North  10°53'10"  West  376.77  feet;  thence  north 

01°36'10"     east     250.34 

38°35'0O"     east     371.59 

04  28'10"     east     608.63 

12°48'20"     East     461.47 

02°12'10"     East     375.15 

63°18'10"     West    269.31 

01°32'00"     east     628.77 

08°59'50"     east     619.09 

27°46'00"     West     217.77 

81°55'20"     East     228.43 

32°15'00"     East     383.24 

56°35'40"  east  64.33  feet  to  a  point  on  the  north 

line   of  said  section  eleven    (11),  which  point 

bears  north  87°44'41"  east  621.57  feet  from  the 

quarter  section  corner  on  the  north  line  of  said 

section  eleven   (11)  ;  excepting  therefrom  such 

rights   of   way   as   may   have   heretofore   been 

deeded  to  the  State  of  Washington  for  State 

Road  No.  3   (sometimes  known  as  the  Inland 

Empire  Highway). 

Also  that  certain  easement  given  by  Ben  C. 
Camp,  a  bachelor,  to  the  Washington  Water 
Power  Company,  dated  October  30,  1928,  as  set 
forth  in  Book  5  of  Miscellaneous  Deeds,  at  page 
111.  of  the  records  of  Ferry  County,  Washing- 
ton, to  erect,  construct,  reconstruct,  and  main- 
tain a  gaging  station  together  with  the  neces- 
sary steel  tower,  anchors,  cables,  guys  and  ap- 
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purtenances  over,  along  and  across  Lot  six  (6) 
of  section  twenty-two  (22),  Township  thirty-six 

(36)  north,  range  thirty-seven  (37)  East,  Wil- 
lamette Meridian ; 

Also,  that  certain  easement  given  by  Ben  C. 
Camp,  a  bachelor,  to  the  Washington  Water 
Power  Company,  dated  September  21,  1934,  as 
set  forth  in  Book  5  of  Miscellaneous  Records, 
at  page  299  of  the  records  of  Ferry  Count}', 
Washington,  to  erect,  construct,  reconstruct  and 
maintain  a  gaging  station  together  with  the  nec- 
essary appurtenances  over,  along  and  across 
Lot  three  (3)  of  section  twenty-two  (22), 
Township  thirty-six  (36)  North,  Range  thirty- 
seven  (37)  East,  Willamette  Meridian.  [241] 

Tract  No.  2 
(Hummel  Tract) 

Also  the  following  described  property  situate 
in  the  County  of  Stevens,  State  of  Washington, 
to-wut : 

A  tract  of  land  containing  21.27  acres,  more 
or  less,  lying  and  being  in  the  southeast  quarter 
of  the  northwest  quarter  (SE^NWi/j.)  of  sec- 
tion thirteen  (13),  Township  thirty-six  (36) 
North,  Range  thirty-seven  (37)  East,  Willam- 
ette Meridian,  more  particularly  described  by 
metes  and  bounds  as  follows:  Beginning  at  a 
point  on  the  east  line  of  the  Southeast  Quarter 
of  the  Northwest  quarter  (SE%NW%)  of  said 
section  thirteen  (13),  which  point  bears  North 
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86°09T>7"  oast  2568.16  feet  and  North  03°38'34" 
West  247.27  feet  from  the  quarter  section  cor- 
ner on  the  west  line  of  said  Section  thirteen 
(13);  running  thence  North  64°49'10"  West 
95.80  feet;  thence  North  74°52'50"  West  393.47 
feet;  thence  North  63°23'20"  West  522.80  feet; 
thence  North  33°14'50"  West  307.77  feet;  thence 
North  26°06'00"  West  413.09  feet  to  the  point 
of  intersection  with  the  north  line  of  the  south- 
east quarter  of  the  northwest  quarter  (SE1^ 
NW14.)  of  said  section  thirteen  (13)  ;  thence 
north  85°45'25"  East  1197.80  feet  to  the  north- 
east corner  of  the  southeast  quarter  of  the 
northwest  quarter  (SE^NW1^-)  of  said  section 
thirteen  (13);  thence  south  03°38'34"  East 
1105.80  feet  along  the  east  line  of  the  southeast 
quarter  of  the  northwest  quarter  (SE^NWVj.) 
of  said  section  thirteen  (13)  to  the  point  of 
beginning.  [242] 

The    said   sum    so   deposited   being   allocated    as 
follows,  to-wit : 
Tract    No.    1     (The    Washington    Water 

Power  Company  tract)  $7,950.35 

Tract  No.  2     (The  Hummel  tract)  241.35 

and  thereupon  title  in  fee  simple  absolute  vested 
in  the  United  States  of  America,  and  said  premises 
deemed  to  be  condemned  and  taken  for  the  use  of 
the  United  States  of  America;  and  at  the  same  time, 
the  right  of  just  compensation  vested  in  the  persons 
entitled  thereto. 
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And  il  appearing  to  the  Court  lhat  on  September 
24,  1941,  by  virtue  of  a  stipulation  between  Lillian 
C.  Hummell,  the  Washington  Water  Power  Com- 
pany, and  the  United  States  of  America,  this  court 
entered  a  judgment  in  favor  of  Lillian  C.  Hummel, 
directing  that  the  Clerk  pay  to  the  said  Lillian  C. 
Hummel  the  sum  of  $241.35  which  had  theretofore 
been  deposited  into  the  registry  of  the  court  by  the 
petitioner,  the  United  States  of  America. 

And  it  appearing  to  the  Court  that  under  the 
provisions  of  the  said  Act  of  February  26,  1931 
(46  Stat.,  1421)  the  defendants  Stevens  Comity, 
Washington,  and  Ferry  County,  Washington,  be- 
came entitled  to  interest  at  the  rate  of  6%  per  an- 
num on  the  amount  finally  awarded  to  them,  from 
the  date  of  taking  until  the  date  of  payment; 

Now  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed  that  the  award  of  the  said  jury  to  the 
defendants  is  the  just  and  reasonable  compensation 
to  be  allowed  to  the  said  defendants;  and  judgment 
shall  be  entered  in  favor  of  the  Washington  Water 
Power  Company  and  against  the  United  States  of 
America  in  the  sum  of  Seven  Thousand  Nine  Hun- 
dred Fifty  Dollars  and  thirty  five  cents  ($7950.35) 
without  interest;  and  in  favor  of  the  defendant 
Stevens  County,  Washington,  and  against  the  United 
States  of  America  in  the  sum  of  One  Thousand 
Nine  Hundred  Seventy  Dollars  and  seventy  six 
cents  ($1970.76),  with  interest  on  said  sum  at  the 
rate  of  six  per  cent  per  annum  from  December  9, 
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L939,  until  paid;  and  in  favor  of  the  defendant 
Ferry  County.  Washington,  and  against  the  United 
States  of  America  in  the  sum  of  One  Thousand 
Thirty  Three  Dollars  and  twenty  cents  ($1033.20) 
with  interest  on  [243]  said  sum  at  the  rate  of  six 
]>er  cent  per  annum  from  December  9,  1939  until 
paid. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  defendants  named  in  the  Petition  other 
than  the  defendants  to  whom  the  above  named 
awards  have  been  made  have  been  duly  served  and 
have  failed  to  appear,  except  City  Bank  Farmers 
Trust  Company  and  Ralph  E.  Morton,  as  Trustee, 
both  of  whom  have  joined  with  the  defendant,  The 
Washington  Water  Power  Company  in  the  stipula- 
tion and  have  agreed  that  they  have  no  interest  in 
the  premises  involved  in  this  action  except  under 
mortgage  and  deed  of  trust  from  The  Washington 
Water  Power  Company  and  that  they  shall  be 
bound  by  the  stipulation  to  the  same  extent  and  in 
the  same  manner  as  The  Washington  Water  Power 
Company.  It  is  further  adjudged  and  decreed  that 
none  of  the  defendants  named  in  the  petition,  other 
than  the  above  named  trustees  and  those  to  whom 
awards  have  been  made,  had  any  right,  title  or 
interest  in  the  said  premises  at  the  time  of  the 
taking  by  the  United  States,  and  that  none  of  the 
defendants  other  than  those  to  whom  the  above 
awards  have  been  made  shall  have  any  right  to 
share  in  the  said  awards  except   that   the  award 
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to  The  Washington  Water  Power  Company  may  be 
paid  to  the  said  City  Bank  Farmers  Trusl  Com- 
pany and  Ralph  E.  Morion,  as  Trustee,  to  apply 
on  the  mortgage  or  deed  of  trust  if  the  attorneys 
for  the  said  trustees  and  the  said  Washington 
Water  Power  Company  shall  so  direct. 

And  It  Is  Further  Ordered,  Adjudged  and  De- 
creed that  the  above  described  property  is  con- 
demned and  that  fee  simple  title  thereto  has  vested 
in  the  United  States  of  America  free  from  liens 
and  encumbrances. 

The  said  defendants,  The  Washington  Water 
Power  Company,  a  corporation;  City  Bank  Far- 
mers Trust  Company,  a  corporation;  and  Ralph  E. 
Morton,  as  Trustee,  having  each  requested  the  al- 
lowance of  [244]  an  exception  to  the  entry  of  this 
judgment,  It  Is  Hereby  Further  Ordered  that  an 
exception  is  hereby  granted  to  each  of  the  defen- 
dants, The  Washington  Water  Power  Company,  a 
corporation;  City  Bank  Farmers  Trust  Company, 
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a  corporation;  and  Ralph  E.  Morton  as  Trustee,  to 
the  entry  of  this  judgment. 

Done  in  Open  Court  this  14  day  of  March,  1942. 
L.  B.  SCHWELLENBACH 
United  States  District  Judge. 

Approved  as  to  Form: 
LYLE  KEITH 

United  States  Attorney. 
B.  E.  STOUTEMYER 

District  Counsel,  Bureau  of  Reclamation. 
Attorneys  for  the  United  States 
of  America. 
POST,  RUSSELL,  DAVIS  &  PAINE 
H.  E.  T.  HERMAN 
Attorneys  for  defendant  Washington 
Water  Power  Company. 
F.  LEO  ORINSTEAD 

Attorney  for  Stevens  County, 
Washington. 
OSEE  W.  NOBLE 
Attorney  for  Ferry  County, 
Washington. 

[Endorsed]:  Filed  Mar.  14,  1942.  A.  A.  LaFram- 
boise,  Clerk.  [245] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL   TO   CIRCUIT   COURT 
OF  APPEALS,  NINTH  CIRCUIT 

Notice  is  hereby  given  that  the  defendants,  The 
Washington  Water  Power  Company,  a  corporation, 
the  City  Bank  Farmers  Trust  Company,  a  corpora- 
tion, and  Ralph  E.  Morton,  as  Trustee,  hereby  ap- 
peal to  the  Circuit  Court  of  Ajjpeals,  Ninth  Circuit 
from  the  final  judgment  entered  in  this  action  on 
the  14th  day  of  March,  1942. 

POST,  RUSSELL,  DAVIS  & 

PAINE 
H.  E.  T.  HERMAN 

Attorneys  for  the  defendants, 
The  Washington  Water  Power 
Company,  a  corporation,  the 
City  Bank  Farmers  Trust 
Company,  a  corporation,  and 
Ralph  E.  Morton,  Trustee. 
622  Spokane  Eastern  Build- 
ing, Spokane,  Washington. 

[Endorsed]:  Filed  Mar.  30,  1942.  A.  A.  LaFram- 
boise,  Clerk  [246] 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  OX  APPEAL 

Know  All  Men  by  These  Presents,  That  we,  The 
Washington  Water  Power  Company,  a  corpora- 
tion; The  City  Bank  Farmers  Trust   Company,   a 
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corporation,  and  Ralph  E.  Morton,  as  Trustee,  the 
defendants-appellants  above  named,  as  Principals, 
and  the  American  Surety  Company  of  New  York, 
a  corporation  organized  under  the  laws  of  the 
State  of  New  York,  and  authorized  to  transact 
the  business  of  surety  in  the  State  of  Washington, 
as  Surety,  are  held  and  firmly  bound  unto  The 
United  States  of  America,  the  petitioner-appellee 
above  named  in  the  just  and  full  sum  of  Two  Hun- 
dred and  Fifty  Dollars  ($250.00)  for  which  sum, 
well  and  truly  to  be  paid,  we  bind  ourselves,  our 
heirs,  executors,  administrators  and  successors, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  30th  day  of 
March,  1942. 

The  Condition  of  this  obligation  is  such,  that 
whereas,  on  the  14th  day  of  March  A.D.  1942,  there 
was  a  judgment  made  and  entered  in  the  above 
entitled  action  and  court  in  favor  of  the  defendant- 
appellant,  The  Washington  Water  Power  Company, 
a  corporation,  in  the  sum  of  Seven  Thousand  Nine 
Hundred  and  Fifty  Dollars  and  Thirty-Five  Cents 
($7,950.35),  which  sum  according  to  the  terms  of 
said  judgment  may  at  the  direction  of  the  attor- 
neys for  the  undersigned  defendants-appellants  be 
paid  to  the  defendants-appellants,  City  Bank  Far- 
mers Trust  Company,  a  corporation,  and  Ralph  E. 
Morton  as  Trustee, 

And  Whereas,  the  above-named  Principals,  de- 
fendants-appellants above  named,  having  filed  with 
this  bond  in  the  office  of  the  Clerk  of  the  said  Dis- 
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tricl  Court  a  Notice  of  Appeal  from  said  judgment 
of  said  lTui1(Ml  Stales  District  Court  for  [247]  the 
Eastern  District  of  Washington,  Northern  Division 
to  the  Circuit  Court  of  Appeals,  Ninth  Circuit, 

Now,  Therefore,  if  the  said  Principals,  The 
Washington  Water  Power  Company,  a  corporation, 
City  Hank  Farmers  Trust  Company,  a  corporation, 
and  Ralph  E.  Morton,  as  Trustee,  defendants-ap- 
pellants shall  pay  to  the  United  States  of  America, 
petitioner-appellee  above  named,  all  costs  if  the 
appeal  is  dismissed  or  the  judgment  affirmed,  or  such 
costs  as  the  said  Circuit  Court  of  Appeals,  Ninth 
Circuit  may  award  if  the  judgment  is  modified,  not 
exceeding  the  sum  of  Two  Hundred  and  Fifty  Dol- 
lars ($250.00),  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  effect. 

THE    WASHINGTON   WATER 
POWER  COMPANY, 
A  Corporation, 

CITY  BANK  FARMERS 
TRUST  COMPANY, 
A  Corporation, 

RALPH  E.  MORTON, 

As  Trustee. 
Principals. 

By  ALAN  G.  PAINE 
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POST,  RUSSELL,  DAVIS  & 
PAINE 

H.  E.  T.  HERMAN 

Attorneys  for  said  above-named 
principals  in  the  above  en- 
titled cause. 

AMERICAN    SURETY    COM- 
PANY OF  NEW  YORK, 

By  JOSEPH   BAILEY. 

(Seal)     Attested  to  by: 
G.  E.  NEVERS, 
Resident  Assistant  Secretary. 

[Endorsed] :  Filed  Mar.  30,  1942.  A.  A.  LaFram- 
boise,  Clerk.  [248] 


[Title  of  District  Court  and  Cause.] 

CONCISE  STATEMENT  OF  THE  POINTS  ON 

WHICH  APPELLANTS  INTEND  TO 

RELY  ON  APPEAL 

Come  now  the  defendants-appellants,  The  Wash- 
ington Water  Power  Company,  a  corporation,  the 
City  Bank  Farmers  Trust  Company,  a  corporation, 
and  Ralph  E.  Morton,  as  Trustee,  and  hereby  make 
this  concise  statement  of  the  points  on  which  they 
intend  to  rely  on  Appeal: 

1.  The  learned  trial  Court  erred  in  granting  the 
motion  of  the  petitioner  for  a  directed  verdict  in 
the  sum  of  $7,950.35. 
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2.  The  learned  i rial  Courl  erred  in  refusing  to 
admit  in  evidence  any  testimony  relative  to  the 
market  value  of  the  condemned  lands  for  power 
site  purposes. 

3.  The  learned  trial  Court  erred  in  rejecting 
each  of  the  defendants'  offers  of  proof. 

4.  The  learned  trial  Court  erred  in  refusing  to 
give  the  instructions  requested  by  the  defendants. 

POST,   RUSSELL,   DAVIS   & 
PAINE 

H.  E.  T.  HERMAN 

Attorneys  for  the  defendants- 
appellants,  The  Washington 
Water  Power  Company,  a 
corporation;  the  City  Bank 
Farmers  Trust  Company,  a 
corporation;  and  Ralph  E. 
Morton,  as  Trustee. 

Service  of  Copy  of  foregoing  Concise  Statement 
of  the  Points  on  Which  Appellants  Intend  to  Rely 
on  Appeal  admitted  by  receipt  of  copy  thereof  this 
30th  day  of  March,  1942. 

LYLE  KEITH 

B.  E.  STOUTEMYER 

Attorneys  for  Petitioner- Appellee. 

[Endorsed] :  Filed  Mar.  30,  1942.  A.  A.  LaFram- 
boise,  Clerk.  [249] 
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[Title  of  District  Court  and  Cause.] 

ORDER  DIRECTING    TRANSMITTAL  OF 

ORIGINAL  EXHIBIT  TO  THE  CIRCUIT 

COURT  OF  APPEALS 

Whereas  the  defendants,  The  Washington  Water 
Power  Company,  a  corporation,  City  Bank  Farmers 
Trust  Company,  a  corporation,  and  Ralph  E.  Mor- 
ton, as  Trustee,  have  filed  a  notice  of  appeal  from 
a  judgment  in  the  above-entitled  action  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

And  Whereas  the  said  defendants  have  designated 
as  part  of  the  record  on  appeal  a  certain  document 
entitled  "Defendants'  Identification  No.  2." 

And  Whereas  said  defendants'  said  Identification 
No.  2  contains  voluminous  maps,  diagrams,  and 
other  matter  impracticable  to  print. 

And  Whereas  the  Court  is  of  the  opinion  that 
said  original  document,  Defendants'  Identification 
No.  2,  should  be  sent  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  in  lieu  of  a  copy  thereof. 

Now  Therefore,  It  Is  Ordered  that  the  Clerk  of 
this  court  be  and  he  hereby  is  directed  to  forward 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit the  original  document,  Defendants'  Identifica- 
tion No.  2,  as  a  part  of  the  record  in  the  above-en- 
titled cause  at  the  time  he  forwards  said  record; 
that  said  document  shall  be  kept  by  the  Clerk  of 
the  Circuit  Court  of  Appeals  until  the  Appeal  is 
finally  terminated  and  then  be  returned  to  the  Clerk 
of  this  Court. 
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Done  in  Open  Court  this  30th  day  of  March,  1942. 
I,  15.  SCHWELLENBACH, 

Judge. 

Presented  by : 

H.  E.  T.  HERMAN. 
Copy  received  this  30th  day  of  March,  1942. 

LYLE  KEITH, 

B.  E.  STOUTEMYER, 

Attorneys  for  Petitioner- Appellee. 

[Endorsed]:  Filed  Mar.  30,  1932.  A.  A.  LaFram- 
boise,  Clerk.  [250] 


[Title  of  District  Court  and.  Cause.] 

DESIGNATION  OF  PORTIONS   OF  RECORD 
TO  CONSTITUTE  RECORD  ON  APPEAL 

Comes  now  those  defendants-appellants,  The 
Washington  Water  Power  Company,  a  corporation, 
the  City  Bank  Farmers  Trust  Company,  a  corpora- 
tion, and.  Ralph  E.  Morton,  as  Trustee,  and  hereby 
designate  the  portions  of  the  record,  proceedings, 
and  evidence  to  be  contained  in  the  record  on  appeal 
in  the  above-entitled  cause,  to-wit: 

1.  Petition  for  condemnation. 

2.  Declaration  of  Taking. 

3.  Judgment  on  Declaration  of  Taking. 

4.  Stipulation  dated  July  2,  1941  between  attor- 
neys for  petitioner  and  attorneys  for  The  Washing- 
ton Water  Power  Company,  the  City  Bank  Farmers 
Trust  Company,  and  Ralph  E.  Morton,  as  Trustee, 
Defendants. 
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5.  Stipulation  dated  August  21,  1941  between 
the  United  States  Attorney  and  Assistant  United 
States  Attorney  and  Attorneys  for  The  Washington 
Water  Power  Company. 

6.  Judgment  on  Stipulation  re  Hummel  Tract. 

7.  Transcript  of  Evidence  and  Proceedings  (in- 
cluding oral  opinion  of  the  Court)  omitting  there- 
from the  following  items: 

(a)  Pages  5  to  23,  consisting  of  the  testimony 
of  the  witnesses  W.  R.  Hall,  Chester  A.  Hills, 
Miriam  Miller,  and  L.  J.  O'Connell  who  testified  to 
tax  matters  on  behalf  of  the  defendants  Ferry  and 
Stevens  Counties. 

(b)  The  Stipulation  dated  July  2,  1941,  which 
appears  as  Item  4  herein  above. 

(c)  The  Stipulation  dated  August  21,  1941, 
which  appears  as  Item  5  herein  above. 

8.  Plaintiff's  Exhibit  "A" 

9.  Defendants'  Identification  No.  1 

10.  Defendants'  Identification  No.  2 

11.  Defendants'  Identification  No.  3 

12.  Defendants'  Identification  No.  4 

13.  Defendants'  Identification  No.  5  [251] 

14.  Defendants'  Identification  No.  6 

15.  Defendants'   Identification  No.  7 

16.  Proposed  Instructions  submitted  by  Defen- 
dant, The  Washington  Water  Power  Company. 

17.  Verdict  of  the  Jury  as  to  defendant,  The 
Washington  Water  Power  Company. 

18.  Judgment, 
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19.  Notice  of  Appeal. 

20.  Bond  on  Appeal. 

21.  Statement  of  points  upon  which  Appellants 
intend  to  rely  upon  appeal. 

22.  Designation   of   Portions   of   record   to   con- 
stitute record  on  appeal. 

23.  Order   directing    Defendants'    Identification 
No.  2  to  be  sent  to  the  Circuit  Court  of  Appeals. 

POST,   RUSSELL,   DAVIS   & 

PAINE 
H.  E.  T.  HERMAN 

Attorneys  for  the  defendants- 
appellants,  The  Washington 
Water  Power  Company,  a 
corporation,  the  City  Bank 
Farmers  Trust  Company,  a 
corporation,  and  Ralph  E. 
Morton,  as  Trustee. 
622  Spokane  &  Eastern  Build- 
ing, Spokane,  Washington. 

Received  copy  this  30th  day  of  March,  1942. 
LYLE  KEITH 
B.  E.  STOUTEMYER 
Attorneys  for  Petitioner-Appellee.  [252] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION     OF     RECORD     BY     PETI- 
TITIONER-APPELLEE  AND  CROSS-AP- 
PELLANT,   UNITED    STATES  OF 
AMERICA,  OF  ADDITIONAL  POR- 
TIONS OF  RECORD  TO  COM- 
PLETE  RECORD   ON 
APPEAL 

Comes  now  the  petitioner-appellee  and  cross-ap- 
pellant, United  States  of  America,  and  hereby 
designates  the  following  additional  portions  of  the 
record,  proceedings,  and  evidence  to  be  contained 
in  the  record  on  appeal  in  the  above  entitled  cause, 
the  said  additional  portions  thereof  to  be  in  addi- 
tion to  those  heretofore  designated  by  the  defen- 
dants-Appellants, Washington  Water  Powrer  Com- 
pany, City  Bank  Farmers  Trust  Company,  and 
Ralph  E.  Morton,  Trustee : 

1.  All  that  part  of  the  record,  proceedings,  and 
evidence  in  the  above  entitled  cause  not  designated 
by  the  said  defendants-appellants,  Washington 
Water  Power  Company,  City  Bank  Farmers  Trust 
Company,  and  Ralph  E.  Morton,  Trustee,  the  addi- 
tional portions  of  the  record  to  include  the  fol- 
lowing : 

(a)  The  entire  transcript  of  the  evidence  and 
proceedings,  including  in  question  and  answer  form 
the  testimony  of  the  witnesses  W.  R.  Hall,  Chester 
A.  Hills,  Miriam  Miller,  and  L.  J.  O'Connell. 

(b)  All  exhibits  in  the  above  entitled  cause  of 
action. 
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(c)  The  proposed  instructions  submitted  by  the 

petitioner,  United  States  of  America,  and  peti- 
tioner's exceptions  to  refusal  of  the  Court  to  give 
such  instructions. 

(d)  The  Court's  instructions  to  the  jury  in  full, 
and  petitioner's  exceptions  to  portions  thereof. 

(e)  The  entire  verdict  or  verdicts  of  the  jury, 
including  the  portions  thereof  ajjplicable  to  the 
awards  to  Ferry  and  Stevens  counties. 

(f)  The  notice  of  appeal  or  cross-appeal  by  the 
petitioner-appellee  and  cross-appellant,  United 
States  of  America. 

(g)  The  statement  of  points  upon  which  the 
cross-appellant,  United  States  of  America,  intends 
to  rely  upon  its  appeal  or  cross-appeal  herein. 

(h)  Petitioner's  motion  for  a  new  trial  herein 
and  the  order  of  the  Court  overruling  petitioner's 
motion  for  a  new  trial.  [253] 

(i)     This  designation  of  additional  portions  of 
the  record  to  complete  the  record  on  appeal. 
/s/    LYLE   KEITH 
/s/    B.  E.  STOUTEMYER 

Attorneys  for  Petitioner-Ap- 
pellee and  Cross-Appellant, 
United  States  of  America. 

[Endorsed]:  Filed  Apr.  9,  1942.  A.  A.  LaFram- 
boise,  Clerk.  [254] 
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CLERK'S    CERTIFICATE    TO    TRANSCRIPT 
OF  RECORD 

United  States  of  America 

Eastern  District  of  Washington — ss. 

I,  A.  A.  LaFramboise,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington,  do  hereby  certify  the  foregoing  type- 
written  pages  numbered  1  to  254  inclusive,  to  be  a 
full,  true  and  correct  copy  of  so  much  of  the  record, 
papers  and  proceedings  in  the  above  entitled  cause 
as  are  necessary  to  the  hearing  of  the  appeal  therein 
in  the  United  States  Circuit  Court  of  Appeals  as 
called  for  by  Appellant's  Designation  of  Portions 
of  Record  to  Constitute  Record  on  Appeal,  and 
Appellee's  Designation  of  Record  of  additional  por- 
tions of  record  to  complete  Record  on  Appeal  (ex- 
cept "Notice  of  Appeal  or  cross-appeal  by  the  pe- 
titioner-appellee and  cross-appellant,"  and  "State- 
ment of  points  upon  which  the  cross-appellant  in- 
tends to  rely  upon  its  appeal  or  cross-appeal,"  these 
documents  never  having  been  filed  with  the  Clerk 
of  the  District  Court),  as  the  same  remain  on  tile 
and  of  record  in  the  office  of  the  Clerk  of  said  Dis- 
trict Court,  and  that  the  same  constitutes  the  record 
on  appeal  of  Washington  Water  Power  Company, 
City  Bank  Farmers  Trust  Company,  and  Ralph  E. 
Morton,  Trustee,  from  the  final  judgment  of  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern 
District  of  Washington  to  the  United  States  Cir- 
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cuit  Court  of  Appeals  for  the  Ninth  .Judicial  Cir- 
cuit, at  Sail   Francisco,  California. 

I  further  certify  that  I  herewith  transmit  to  the 
Circuit  Court  of  Appeals,  original  document  marked 
"Defendant's  Identification  No.  2,"  as  provided  by 
Order  of  this  Court  dated  March  30,  1942. 

I  further  certify  that  the  fees  of  the  Clerk  of 
this  Court  for  preparing  and  certifying  the  fore- 
going record  amount  to  the  sum  of  $36.75  and  that 
the  same  has  been  paid  in  full  by  Post,  Russell, 
Davis  &  Paine,  [255]  of  attorneys  for  defendant- 
appellant. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  the  seal  of  the  aforesaid  Dis- 
trict Court,  this  1st  day  of  May,  1942. 
(Seal)  A.  A.  LaFRAMBOISE 

Clerk  of  the  United  States  Dis- 
trict Court  for  the  Eastern 
District  of  Washington.  [256] 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  AND   CROSS-APPELLANT'S 
NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  United  States 
of  America,  plaintiff  above  named,  hereby  appeals 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  that  part  of  the  final  judgment  entered 
in  this  action  on  March  14th  1942,  wherein  the  plain- 
tiff is   required  to   pay  to   the   defendant    Stevens 
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(ounty,  Washington  the  sum  of  $1,970.76  and  to 
the  defendant  Ferry  County,  Washington  the  sum 

11,033.20  in  settlement  of  alleged  tax  liens  claimed 
by  said  defendants,  and  from  that  part  of  said 
final  judgment  wherein  the  plaintiff  is  required  to 
pay  to  the  defendant  Washington  Water  Power 
Company  the  full  stipulated  value  of  the  property 
taken,  to  wit,  the  sum  of  $7,950.35  without  deducting 
i  herefrom  the  $3,003.96  so  required  to  be  paid  in 
settlement  of  the  said  tax  liens. 

/s/    NORMAN  M.  LITTELL 

/s/    B.  E.  STOUTEMYER 

/s/    EDWARD  M.  CONNELLY 

Attorneys     for     Plaintiff     and 
Cross-Appellant,  United 
States  of  America. 

[Endorsed] :  Filed  May  15,  1942.  A.  A.  LaFram- 
boise,  Clerk.  [257] 
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[Title  of  Districl  Court.] 

UNITED  STATES  OF  AMERICA, 

Petitioner-  Appellee 
and  Cross-Appellant, 

v. 

THE  WASHINGTON  WATER  POWER 
COMPANY,  a  corporation,  et  al., 

Defendants, 

THE  WASHINGTON  WATER  POWER 
COMPANY,  a  corporation;  CITY  BANK 
EARMERS  TRUST  COMPANY,  a  corpora- 
tion; and  RALPH  E.  MORTON,  as  Trustee, 

Defendants- Appellants 
and  Cross-Appellees. 

CONCISE  STATEMENT  OF  THE  POINTS  ON 

WHICH    CROSS-APPELLANTS    INTEND 

TO  RELY  ON  APPEAL 

Comes  now  the  petitioner-cross-appellant,  the 
United  States  of  America,  and  hereby  makes  this 
concise  statement  of  the  points  on  which  it  intends 
to  rely  on  its  cross-appeal: 

1.  The  trial  Court  erred  in  directing  the  jury 
to  bring  in  a  verdict  requiring  the  plaintiff  to  pay 
to  the  defendants  Stevens  County  and  Ferry  County 
alleged  tax  liens  in  the  aggregate  amount  of 
$3,003.96  in  addition  to  paying  to  the  defendant 
Washington  Water  Power  Company  the  stipulated 
reasonable  value  of  the  property. 
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2.  The  trial  Court  erred  in  directing  the  jury  to 
bring  in  a  verdict  requiring  the  plaintiff  to  pay 
to  the  Washington  Water  Power  Company  the 
stipulated  reasonable  value  of  the  property  taken, 
to-wit,  the  sum  of  $7,950.35,  without  deducting 
therefrom  the  amount  of  the  tax  liens  required  to 
be  paid  to  Stevens  Comity  and  Ferry  County.  [258] 

3.  The  trial  Court  erred  in  directing  a  verdict 
that  requires  the  plaintiff  to  pay  $3,003.96  more  than 
the  fair  market  value  of  the  property  taken. 

4.  The  trial  Court  erred  in  refusing  the  plain- 
tiff's requested  Instructions  Nos.  1,  2  and  3. 

5.  The  trial  Court  erred  in  overruling  the  plain- 
tiff's motion  for  a  new  trial. 

/s/    NORMAN  M.  LITTELL 

/s/     B.  E.  STOUTEMYER 

/s/    EDWARD  M.  CONNELLY 

Attorneys  for  Petitioner- Appel- 
lee and  Cross- Appellant, 
United  States  of  America. 

[Endorsed] :  Filed  May  15,  1942.  A.  A.  LaFram- 
boise,  Clerk.  [259] 


I  nited  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  A.  A.  LaFramboise,  Clerk  of  the  United  States 
District  Court  in  and  for  the  Eastern  District  of 
Washington,  do  hereby  certify  that  the  annexed 
and  foregoing  is  a  true,  full  and  complete  copy  of 
the  original  Plaintiff's  and  Cross-Appellants  Notice 
of  Appeal,  and  Concise  Statement  of  the  Points  on 
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which  Cross-Appellants  intend  to  rely  on  Appeal 
in  Cause  No.  52,  United  Slates  of  America,  Plain- 
tiff, vs.  Washington  Water  Power  Company,  el  al.. 
as  the  same  remains  on  file  and  of  record  in  the 
office  of  the  Clerk  of  the  said  District  Court,  and 
that  the  same  constitutes  that  portion  of  the  record 
on  appeal  as  called  for  in  the  Designation  of  Record 
by  Petitioner-Appellee  and  Cross-Appellant,  United 
States  of  America  of  additional  portions  of  record 
to  complete  record  on  appeal,  and  omitted  from  the 
Transcript  on  Appeal  in  this  cause  forwarded  to 
the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  at  San  Francisco,  California  on  the  1st 
day  of  May,  1942,  because  said  instruments  had  not 
been  filed  on  that  date. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  the  seal  of  the  aforesaid  Court, 
at  Spokane  this  15th  day  of  May,  A.  D.,  1942. 
(Seal)  A.  A.  LaFRAMBOISE 

Clerk,    United    States    District 
Court,   Eastern   District   of 
Washington.   [260] 


[Endorsed]:  No.  10127.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Wash- 
ington Water  Power  Company,  a  corporation,  The 
City  Bank  Farmers  Trust  Company,  a  corporation, 
and  Ralph  E.  Morton,  as  Trustee,  Appellants,  vs. 
United  States  of  America,  Appellee.  And  United 
States  of  America,  Appellant,  vs.  The  Washington 
Water  Power  Company,  a  corporation,   The   City 
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Bank  Farmers  Trust  Company,  a  corporation,  and 
Ralph  E.  Morton,  as  Trustee,  Appellees.  Transcript 
of  Record.  Upon  Appeals  from  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington,  Northern  Division. 
Filed  May  4,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the 
Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals  for 
The  Ninth  Circuit. 

No.  10127 

THE  WASHINGTON  WATER  POWER 
COMPANY,  a  corporation;  CITY  BANK 
FARMERS  TRUST  COMPANY,  a  cor- 
poration; and  RALPH  E.  MORTON,  as 
Trustee, 

Appellants, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

CONCISE    STATEMENT    OF    POINTS    UPON 

WHICH  APPELLANTS   INTEND   TO 

RELY  AND   DESIGNATION  UNDER 

RULE   NINETEEN 

(C.  C.  A.  9) 

Come  now  the  appellants,  The  Washington  Water 
Power  Company,  a  corporation,  the  City  Bank 
Farmers  Trust  Company,  a  corporation,  and  Ralph 
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E.  Morion,  as  Trustee,  and  hereby  make  this  concise 
statement  of  the   points  on   which  they   intend   to 

rely  on  Appeal : 

1.  The  Learned  trial  Court  erred  in  granting  the 

motion  of  the  petitioner  for  a  directed  verdict  in 
the  sum  of  $7,950.35. 

2.  The  learned  trial  Court  erred  in  refusing-  to 
admit  in  evidence  any  testimony  relative  to  the 
market  value  of  the  condemned  lands  for  power  site 
purposes. 

3.  The  learned  trial  Court  erred  in  rejecting 
each  of  the  defendants'  offers  of  proof. 

4.  The  learned  trial  Court  erred  in  refusing  to 
give  the  instructions  requested  by  the  defendants. 

In  accordance  with  subdivision  6  of  Rule  19  of 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  the  said  appellants  do  hereby 
designate  the  following  portion  of  the  transcript  of 
record  which  they  think  necessary  for  the  considera- 
tion of  the  above  enumerated  points  and  request 

such  portions  of  the  record  be  printed,  to-wit: 

******** 

ALAN  G.  PAINE 
H.  E.  T.  HERMAN 

Attorneys  for  the  appellants, 
The  Washington  Water  Power 
Company,  a  corporation;  the 
City  Bank  Farmers  Trust 
Company,  a  corporation,  and 
Ralph  E.  Morton,  as  Trustee. 
622  Spokane  &  Eastern  Build- 
ing, Spokane,  Washington. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

APPLICATION  TO  BE  RELIEVED  FROM 
PRINTING  OR  REPRODUCING  DE- 
FENDANTS' IDENTIFICATION  No.  2 

Come  now  the  appellants,  The  Washington  Water 
Power  Company,  a  corporation,  City  Bank  Farmers 
Trust  Company,  a  corporation,  and  Ralph  E.  Mor- 
ton, as  Trustee,  and  apply  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  for  an  order  dispens- 
ing with  the  reproduction  or  printing  of  defend- 
ants' Identification  No.  2  in  the  above  entitled  cause, 
and  ask  the  Court  that  defendants'  Identification 
No.  2  be  considered  by  the  Court  in  its  original 
form  without  reproduction. 

The  reason  for  this  application  is  that  said  de- 
fendants' Identification  No.  2  is  in  such  form  that 
it  is  impracticable  to  copy  the  same  as  part  of  the 
record  to  be  transmitted  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  The  said  defendants' 
Identification  No.  2  is  in  book  volume  form  and  con- 
tains approximately  175  pages,  a  large  part  of 
which  pages  are  in  the  form  of  graphs,  photographs, 
drawings  of  maps  and  mechanical  designs  and  many 
of  the  pages  of  said  book  are  so  large  that  they  have 
to  bo  folded  a  number  of  times  to  be  properly  con- 
tained within  said  volume. 
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This  application   is  based   upon   affidavit   of   Mr. 
Alan  GL  Paine  hereto  attached. 

A  LAN  G.  PAINE 
H.  E.  T.  HERMAN 

Attorneys  for  appellants,  The  Washington 
Water  Power  Company,  a  corporation, 
City  Bank  Farmers  Trust  Company,  a 
corporation,  Ralph  E.  Morton,  Trustee. 

Approved. 

R.  E.  STOUTEMYER 
EDWARD  M.  CONNELLY 

N.  B.  Atty.  &  Attorneys  for  Appellee. 

State  of  Washington, 
County  of  Spokane — ss. 

Alan  Gr.  Paine,  being  first  duly  sworn  on  oath,  de- 
poses and  says : 

I  am  one  of  the  attorneys  for  the  above-named 
appellants.  This  affidavit  is  made  in  support  of  the 
Application  for  an  order  relieving  said  appellants 
from  printing  or  reproducing  defendants'  Identifi- 
cation No.  2,  the  original  of  which  has  been  sent  to 
this  Honorable  Court  by  virtue  of  an  order  made 
and  entered  by  the  Honorable  Lewis  B.  Schwellen- 
bach,  Judge  of  the  United  States  District  Court  for 
the  Eastern  District  of  Washington,  Northern  Divi- 
sion. I  have  read  said  Application  and  the  matters, 
allegations  and  things  therein  set  forth  are  true. 
ALAN  G.  PAINE 


328  Washington  W.  P.  Co.  et  al. 

Subscribed"  and  sworn  to  before  me  this  30  day  of 
April,  1942. 

(Seal)  M.  J.  SICKAFOOSE 

Notary  Public  residing-  at  Spokane,  Washington 

So  ordered: 

CURTIS  D.  WILBUR 

Senior  United  States  Circuit  Judge 

[Endorsed]  :   Filed  May  4,  1942. 
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No.  10,127 

IN  THE 

Emtefci  States 

Circuit  Court  of  Hppeate 

FOR  THE  NINTH  CIRCUIT 


The  Washington  Water  Power  Com- 
pany, a  corporation;  City  Bank 
Farmers  Trust  Company,  a  corpora- 
tion; and  Ralph  E.  Morton,  as 
Trustee, 

Appellants, 
vs. 

United  States  of  America, 

Appellee. 


Upon  Appeal  from  the  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 


Wviti  for  tije  appellants 


STATEMENT  OF  PLEADINGS  AND  FACTS 
DISCLOSING  BASIS  FOR  JURISDICTION 

Appellee  instituted  suit  to  condemn  uplands  in 
Ferry  and  Stevens  Counties,  Washington,  belonging 
to  the  appellant,  The  Washington  Water  Power  Com- 
pany, by  serving  a  petition  for  condemnation  upon 
the  appellants  and  filing  the  same  with  the  Clerk  of 


the  United  States  District  Court  for  the  Eastern  Dis- 
trict of  Washington,  Northern  Division. 

The  statutory  provision  which  sustains  the  jurisdic- 
tion of  the  said  district  court  is  Section  257,  Title  40, 
U.  S.  C.  (August  1,  1888,  c.  728,  Sec.  1,  25  Stat.  357). 

The  statutory  provision  which  sustains  the  jurisdic- 
tion of  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit is  Section  225,  Title  28  U.  S.  C.  (March  3,  1891, 
c.  517,  Sec.  6,  26  Stat.  828;  March  3,  1911,  c.  231,  Sec. 
128,  36  Stat.  1133;  January  28,  1915,  c.  22,  Sec.  2,  38 
Stat.  803 ;  February  7,  1925,  c.  150,  43  Stat.  813 ;  Feb- 
ruary 13,  1925,  c.  229,  Sec.  1,  43  Stat.  936)  and  Section 
230,  Title  28  U.  S.  C.  (March  3,  1891,  c.  517,  Sec.  11, 
26  Stat.  829;  February  13,  1925,  c.  229,  Sec.  8(c),  43 
Stat.  940)  together  with  Rules  of  Civil  Procedure, 
Rule  73  and  Rule  81(a)(7). 

The  petition  for  condemnation  is  set  forth  on  pages 
2  to  20  of  the  Transcript  of  Record.  In  accordance  with 
the  practice  prevailing  in  the  state  courts  of  Wash- 
ington, no  answer  to  the  petition  for  condemnation 
was  filed.  Possession  of  and  title  to  the  said  uplands 
was  obtained  by  the  United  States  Government  by  a 
judgment  of  taking  (T.  of  R.  p.  33)  entered  upon  a 
declaration  of  taking  (T.  of  R.  p.  20).  Final  judg- 
ment was  entered  by  the  District  Court  on  the  14th 
day  of  March,  1942  (T.  of  R.  p.  294).  Notice  of  appeal 
and  bond  were  filed  by  appellant  March  30, 1942  (T.  of 
R.  p.  307). 


STATEMENT  OF  THE  CASE 

This  is  a  condemnation  suit  brought  by  the  United 
States  of  America  to  acquire  a  tract  of  upland  partly 
in  Ferry  County,  Washington,  and  partly  in  Stevens 
County,  Washington,  on  opposite  sides  of  the  Colum- 
bia River  at  a  point  known  as  Kettle  Falls,  belonging 
to  The  Washington  Water  Power  Company,  a  hydro- 
electric power  company,  operating  in  Eastern  Wash- 
ington and  Northern  Idaho,  hereafter  referred  to  as 
the  Power  Company.  Also  included  was  a  small  tract 
which  it  was  agreed  belonged  to  a  Lillian  Hummel, 
who  accepted  the  amount  deposited  by  the  government 
and  is  no  longer  interested  in  the  case. 

The  government  condemned  the  property  as  part 
of  the  necessary  reservoir  for  the  Grand  Coulee  Dam. 
The  trustees  of  The  Washington  Water  Power  Com- 
pany's first  mortgage  were  made  parties  and  have 
joined  with  the  Power  Company  in  these  proceedings, 
but  as  their  interests  are  identical  with  those  of  the 
Power  Company  we  will  hereafter  refer  to  the  Power 
Company  as  if  it  were  the  only  appellant. 

The  petition  for  condemnation  together  with  the 
declaration  of  taking  under  40  U.  S.  C.  Sec.  258a, 
were  filed  on  December  9,  1939,  and  at  the  same  time 
the  government  deposited  into  court  the  sum  of 
$7950.35  as  the  estimated  value  of  the  Power  Com- 
pany's land.  As  a  result  of  a  pretrial  conference  the 
government  and  the  appellant  entered  into  a  stipula- 
tion (T.  of  R.  p.  43)  which  provided  in  addition  to 
provisions  relating  to  the  admissibility  of  documen- 
tary evidence,  that  the  Power  Company  was  the  owner 
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of  the  land  condemned.  It  was  further  stipulated  that 
the  Columbia  River  is  a  navigable  stream  throughout 
its  entire  length  in  the  United  States,  that  the  lands 
of  the  appellant  Power  Company  were  riparian  lands 
adjoining  or  adjacent  to  that  part  of  the  river  bed 
commonly  known  as  Kettle  Falls,  and  that  to  utilize 
appellant's  property  for  power  site  purposes  would 
require  the  construction  of  a  dam  on  and  across  the 
bed  of  the  Columbia  River  and  the  construction  of 
various  structures  in  the  channel  of  said  stream  and 
between  the  ordinary  high  water  line  and  the  low 
water  line  thereof;  that  a  complete  hydro-electric 
power  plant  could  not  be  built  solely  on  the  defend- 
ant's lands  but  would  require  the  use  of  lands  within 
the  bed  of  the  Columbia  River. 

It  was  stipulated,  however,  that  there  could  be  safely 
constructed  at  Kettle  Falls,  partly  on  the  lands  of  the 
appellant  being  condemned  and  partly  in  the  bed  of 
the  river,  a  dam  and  power  house  to  contain  water 
turbines  and  generators  operated  ultimately  under  a 
maximum  head  of  124  feet  and  a  minimum  head  of 
75  feet  and  a  mean  static  head  of  114  feet,  and  that  it 
is  physically  practical  and  feasible  to  operate  such 
hydro-electric  power  development  at  Kettle  Falls ;  that 
the  value  of  appellant's  lands  for  all  purposes  other 
than  power  site  purposes,  such  as  agricultural,  grazing 
and  timber  purposes  was  the  sum  of  $7,950.35;  that 
if  the  Court  should  not  permit  the  introduction  of 
evidence  relative  to  power  site  values  then  the  award 
to  the  appellant  should  be  the  sum  of  $7,950.35. 

At  the  trial  Stevens  and  Ferry  Counties  which  had 


been  made  parties  defendant  in  the  action  appeared 

and  offered  evidence  relative  to  taxes  which  bad  been 
assessed  against  the  property.  Stipulations  were  read 
to  the  jury  and  the  government  called  only  one  wit- 
ness, F.  H.  Banks,  Supervising  Engineer  of  the  Grand 
Coulee  Dam,  who  testified  that  the  Grand  Coulee  Dam 
improved  navigation  on  the  Columbia  River.  Petition- 
er then  rested. 

The  appellant  made  an  opening  statement  of  the 
testimony  it  intended  to  offer  in  which  it  was  stated 
that  the  appellant  would  offer  to  prove  among  other 
things  that  the  land  sought  to  be  condemned  by  the 
government  was  part  of  a  larger  tract  of  land  located 
at  Kettle  Falls  on  the  Columbia  River;  that  this  land, 
due  to  its  natural  formation  consisting  of  a  rocky  dike 
across  the  river  formed  a  peculiarly  suitable  and 
adaptable  site  at  which  to  erect  a  dam  and  hydro-elec- 
tric power  development;  that  these  lands  were  for- 
merly part  of  the  Colville  Indian  Reservation;  that 
since  they  were  released  from  the  Colville  Indian  Res- 
ervation in  1906  they  have  had  an  enhanced  market 
value  for  power  site  purposes ;  that  they  were  sold  for 
$80,000  in  1906,  resold  in  1912  for  $100,000,  and 
finally  sold  to  The  Washington  Water  Power  Com- 
pany for  $150,000  in  1921;  that  the  appellant  Power 
Company  is  a  hydro-electric  power  company  with  as- 
sets in  excess  of  seventy  million  dollars;  that  it  is 
engaged  in  the  production,  distribution  and  sale  of 
electrical  energy  throughout  eastern  Washington  and 
northern  Idaho;  that  the  company  had  acquired  the 
site  for  the  purpose  of  building  a  hydro-electric  power 
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plant  and  supplying  itself  with  the  electrical  energy 
so  generated;  thai  the  company  has  sufficient  finances 
and  financial  backing  to  build,  the  proposed  develop- 
ment ;  that  the  proposed  development  would  be  eco- 
nomically profitable ;  that  after  acquiring  the  property 
the  company  has  spent  approximately  $350,000  in  en- 
gineering studies  preliminary  to  the  development  of 
the  site,  such  studies  including  surveying  of  the  back- 
water reservoir,  diamond  drilling  and  wash  boring, 
preparation  of  plans  and  specifications  for  the  erection 
of  a  dam  and  power  plant ;  that  the  company  had  made 
an  application  for  a  license  to  the  Federal  Power  Com- 
mission for  the  development  of  the  site;  that  such 
application  was  pending  until  1936  at  which  time  it 
was  denied  because  the  government  decided  to  build 
the  Grand  Coulee  Dam,  the  building  of  which  would 
of  necessity  require  appellant's  property  as  part  of 
its  reservoir. 

Appellant  further  indicated  its  intention  to  prove 
by  qualified  witnesses  that  taking  into  consideration 
the  likelihood  or  the  lack  of  likelihood  that  the  Power 
Company  could  secure  a  license  from  the  Federal 
Power  Commission  for  the  development  of  the  site, 
that  on  December  9,  1939,  these  lands  had  an  enhanced 
market  value  greatly  in  excess  of  their  value  for  agri- 
cultural purposes;  that  such  market  value  was  in  the 
neighborhood  of  one-half  million  dollars. 

Objection  to  the  introduction  of  any  testimony  tend- 
ing to  prove  power  site  values  was  made  and  the  mat- 
ter argued  at  length  to  the  Court  who  sustained  the 
objection  and  ruled  all  such  evidence  would  be  in- 
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admissible.  The  appellant  then  made  ninety  offers 
of  proof  in  the  form  and  manner  suggested   by  the 

Court,  covering  in  detail  the  facts  as  outlined  in  the 
opening  statement.  Objections  were  sustained  to  all 
of  these  offers  of  proof  except  those  dealing  with  the 
qualifications  of  witnesses.  The  government's  mo- 
tion for  a  directed  verdict  in  the  sum  of  $7,950.35 
was  granted  and  the  jury  at  the  direction  of  the  Court 
returned  the  verdict  in  that  amount  upon  which  judg- 
ment was  later  entered. 

There  is  but  one  principal  question  between  the 
government  and  the  appellant,  The  Washington  Wa- 
ter Power  Company  presented  by  this  appeal,  to-wit : 
Should  just  compensation  for  uplands  bordering  upon 
a  navigable  stream  be  measured  by  their  value  for  all 
purposes  other  than  power-site  purposes  regardless 
of  what  their  actual  market  value  was  at  the  time  of 
taking,  regardless  of  their  suitability  or  adaptability 
for  power  site  purposes,  regardless  of  the  likelihood 
that  they  could  and  would  be  used  for  power  site  pur- 
poses in  the  reasonably  near  future,  regardless  of 
whether  the  company  had  purchased  the  property  for 
power  site  purposes  and  had  expended  large  sums  of 
money  in  preliminary  and  engineering  development 
and  regardless  of  whether  the  owner  was  financially 
able  and  ready  to  construct  a  hydro-electric  project 
at  the  time  the  property  was  taken  in  the  condemna- 
tion suit.  In  addition  thereto  a  number  of  minor  ques- 
tions arose  about  the  competency  of  the  evidence  pro- 
posed in  connection  with  a  limited  number  of  the  offers 
of  proof. 
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SPECIFICATIONS  OF  ERROR 

Specification  of  Error  No.  1.  The  Court  erred  in  enter- 
ing judgment  for  appellant,  The  Washington  Water 
Power  Company  in  the  sum  of  $7,950.35  (T.  of  R.  p. 
294). 

Specification  of  Error  No.  2.  The  Court  erred  in  grant- 
ing over  the  objection  of  the  appellant,  The  Washing- 
ton Water  Power  Company,  petitioner's  motion  that 
the  Court  direct  the  jury  to  return  a  verdict  in  favor 
of  the  appellant,  The  Washington  Water  Power  Com- 
pany, finding  that  the  value  of  the  property  is  the  sum 
of  $7,950.35  (T.  of  R.  p.  243). 

Specification  of  Error  No.  3.  The  Court  erred  in  declin- 
ing to  give  the  instructions  requested  by  the  appellant, 
The  Washington  Water  Power  Company.  The  Court 
refused  to  give  the  proposed  instructions  hereinafter 
set  out  totidem  verbis  by  the  use  of  the  following  words 
uttered  sua  sponte  for  the  purpose  of  making  unneces- 
sary any  objection  upon  the  part  of  the  petitioner: 

<<*  *  *  Having  done  that,  I  will  also  decline  to 
give  the  instructions  offered  by  the  defendant, 
The  Washington  Water  Power  Company,  and 
allow  an  exception,  and  may  the  record  show  in 
each  instance  that  the  Court  has  specifically  ruled 
that  there  was  no  necessity  for  separate  excep- 
tions for  the  failure  to  give  each  separate  instruc- 
tion because  the  decision  which  I  made  upon  the 
question  of  the  admissibility  of  evidence,  so  far 
as  The  Washington  Water  Power  Company  is 
concerned,  made  it  unnecessary  for  them  to  take 
separate  exceptions.  It  would  not  make  any  dif- 
ference what  was  in  the  instructions.  I  couldn't 
give  the  jury  any  instructions  when  ruling  as  I 
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did,  and  the  same  exception  with  reference  to  the 
exceptions  with  reference  to  the  counties."  (T. 
of  R.  p.  249) 

PROPOSED  INSTRUCTION  NO.  1 
BY  THE  APPELLANT,  THE  WASHING- 
TON  WATER  POWER   COMPANY 

You  are  instructed  that  just  compensation  in- 
cludes all  elements  of  value  that  inhere  in  the 
property,  but  it  does  not  exceed  market  value 
fairly  determined.  The  sum  required  to  be  paid 
the  owner  does  not  depend  upon  the  uses  to  which 
he  has  devoted  his  land,  but  is  to  be  arrived  at 
upon  just  consideration  of  all  the  uses  for  which 
it  is  suitable.  The  highest  and  most  profitable  use 
for  which  the  property  is  adapted  and  needed,  or 
likely  to  be  needed  in  the  reasonably  near  future, 
is  to  be  considered,  not  necessarily  as  the  measure 
of  value,  but  to  the  full  extent  that  the  prospect 
of  the  demand  for  such  use  affects  the  market 
value  while  the  property  is  privately  held. 

The  fact  that  the  most  profitable  use  of  a  par- 
cel can  be  made  only  in  combination  with  other 
lands  does  not  necessarily  exclude  that  use  from 
consideration  if  the  possibility  of  combination  is 
reasonably  sufficient  to  affect  the  market  value. 
To  the  extent  that  probable  demand  by  prospec- 
tive purchasers,  or  condemnor,  affects  market 
value,  it  is  to  be  taken  into  account.  Physical 
adaptability  alone  cannot  be  deemed  to  affect 
market  value.  There  must  be  a  reasonable  possi- 
bility that  the  owner  could  use  his  tract,  together 
with  the  other  lands  necessary  for  hydro-electric 
development,  or  that  another  could  acquire  all 
lands  or  easements  necessary  for  that  use. 

You  are  instructed  that  the  market  value  of 
property  may  be  deemed  to  be  the  sum  which, 
considering  all  the  circumstances,  could  have  been 
obtained  for  it;  that  is,  the  amount  that  in  all 
probability  would  have  been  arrived  at  by  fair 
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negotiations  between  an  owner  willing  to  sell  and 
a  purchaser  desiring  to  buy. 

In  making  that  estimate  you  should  take  into 
account  all  considerations  that  fairly  might  be 
brought  forward  and  reasonably  be  given  sub- 
stantial weight  in  such  bargaining.  The  deter- 
mination is  to  be  made  in  the  light  of  all  facts 
affecting  the  market  value  that  are  shown  by  the 
evidence,  taken  in  connection  with  those  of  such 
general  notoriety  as  not  to  require  proof.  Ele- 
ments affecting  value  that  depend  upon  events  in 
combinations  of  occurrences  which,  while  in  the 
realm  of  possibility,  are  not  fairly  shown  to  be 
reasonably  probable,  should  be  excluded  from  con- 
sideration.  (T.  of  B.  p.  283) 

PROPOSED  INSTRUCTION  NO.  2 
BY  THE  APPELLANT,  THE  WASHING- 
TON  WATER  POWER   COMPANY 

You  are  instructed  that  under  the  laws  of  the 
State  of  Washington,  public  service  corporations 
organized  for  the  purpose  of,  and  authorized  by 
law  so  to  do,  may  acquire  property  necessary  for 
the  public  use  in  connection  with  the  development 
of  hydro-electric  plants  by  the  exercise  of  eminent 
domain. 

You  are  instructed  that  the  defendants  in  the 
proof  of  the  market  value  of  their  land,  are  not 
restricted  to  evidence  of  its  value  for  develop- 
ment within  itself. 

You  are  further  instructed  that  the  fact  that  it 
might  be  necessary  for  a  condemnor  to  exercise 
the  right  of  eminent  domain  in  order  to  acquire 
property  for  use  in  connection  with  the  develop- 
ment of  a  hydro-electric  plant  does  not  negative 
consideration  of  the  availability  of  the  land  here 
involved,  for  use  in  connection  w  i  t  h  a  hydro- 
electric plant.  Elements  affecting  value  that  de- 
pend upon  events,  or  combinations  of  occurrences, 
which  are  fairly  shown  to  be  reasonably  probable, 
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may  be  taken  into  consideration  in  determining 
what  constitutes  just  compensation  for  the  prop- 
erty involved  in  this  proceeding. 

The  enhanced  market  value,  if  any,  of  the  de- 
fendant's land,  due  to  its  adaptability  for  val- 
uable uses  in  conjunction  with  other  properties, 
may  be  considered  if  the  practicability  of  the  com- 
bination of  the  necessary  properties  upon  which 
such  availability  depends,  was  at  the  time  of  the 
condemnation  so  great  as  to  have  probably  affect- 
ed the  public  mind,  and  therefore  to  have  en- 
hanced the  price  which  the  purchaser  might  be 
expected  to  give. 

The  fact  that  the  most  profitable  use  could  be 
made  only  in  connection  with  other  land  is  not 
conclusive  against  its  being  taken  into  account, 
if  the  union  of  properties  necessary  is  so  prac- 
ticable that  the  possibility  wrould  affect  the  market 
price.  What  the  owner  is  entitled  to  is  the  value 
of  the  property  taken,  and  that  means  what  it 
fairly  may  be  believed  that  a  purchaser  in  fair 
market  conditions  would  have  given  for  it  in  fact. 
(T.  of  R.  p.  285) 

PROPOSED  INSTRUCTION  NO.  3 
BY  THE  APPELLANT,  THE  WASHING- 
TON  WATER  POWER   COMPANY 

In  this  case  it  is  stipulated  that  the  defendant's 
lands  could  not  themselves  alone  be  used  for  the 
purpose  of  developing  power,  but  that  it  would  be 
necessary  to  combine  with  them  the  bed  of  the 
Columbia  River,  the  lands  above  the  dam  site 
which  would  be  flooded,  and  the  right  to  use  the 
flow  of  the  stream. 

This  fact  alone  does  not  mean,  however,  that 
the  defendant's  lands  have  no  value  for  power 
site  purposes.  The  correct  test  is  wmether  from 
all  the  evidence  it  appears  that  the  union  of  all 
these  necessary  properties  was  so  reasonably  prac- 
tical that  the  possibility  thereof  had  affected  the 
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market  price  of  defendant's  land  at  the  time  of 
taking. 

In  this  connection  I  instruct  you  that  in  consid- 
ering what  is  just  compensation  you  should  deter- 
mine the  award  for  the  property  free  from  the 
effect  that  any  of  the  actions  of  the  condemnor, 
the  United  States  of  America,  of  which  there  is 
any  evidence  in  this  case,  may  have  had  on  the 
value  of  the  property  at  the  time  of  taking  (T. 
of  R.  p.  286) 

PROPOSED  INSTRUCTION  NO.  4 
BY  THE  APPELLANT,  THE  WASHING- 
TON  WATER  POWER   COMPANY 

I  instruct  you  that  the  date  of  taking  in  this 
case  is  December  9,  1939,  and  you  must  determine 
the  value  of  the  property  as  of  that  date;  that  is, 
its  fair  market  value  on  that  date.  However,  in 
this  regard,  I  instruct  you  that  you  may  not  con- 
sider an  increased  value  due  to  the  fact  that  the 
United  States  had  by  that  date  definitely  commit- 
ted itself  to  build  the  Grand  Coulee  project,  and 
that  this  land  was  a  necessary  part  of  the  project; 
and  on  the  other  hand,  you  should  not  consider 
any  diminution  in  market  value  on  that  date  due 
to  any  action  on  the  part  of  the  United  States  if 
said  action  reduced  the  value  of  said  lands. 

In  other  words,  you  must  determine  the  value 
of  the  lands  appropriated  by  the  United  States 
Government  without  giving  any  consideration 
whatever  to  the  effect  the  action  of  the  condemnor, 
the  United  States  Government,  of  which  there  is 
any  evidence  in  this  case,  may  have  had  upon  the 
value  of  the  property  at  the  time  of  taking.  (T. 
of  R.  p.  287) 

PROPOSED  INSTRUCTION  NO.  5 
BY  THE  APPELLANT,  THE  WASHING- 
TON  WATER  POWER   COMPANY 

I  instruct  you  that  in  determining  the  fair  mar- 
ket value  of  the  property  you  are  entitled  to  take 
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into  consideration  all  fads  admitted  in  evidence 
which  an  informed  seller,  willing  but  not  required 
to  sell,  and  an  informed  buyer,  willing  but  not  re- 
quired to  buy,  would  take  into  consideration.  Spe- 
cifically if  you  find  from  the  evidence  that  the 
property  here  in  question  was  adapted  for  power 
site  purposes,  and  that  the  property  either  could 
be  used  for  the  development  of  water  power  or 
sold  at  a  greater  price  than  it  would  otherwise 
bring  because  of  a  reasonable  chance  that  it  could 
be  used  for  power  site  purposes,  then  you  have  a 
right  to  consider  all  the  facts  admitted  in  evidence 
which  would  affect  such  value.  You  may  consider 
the  investment  the  defendant  has  in  the  property, 
the  price  at  which  the  property  has  sold  in  the 
past,  taking  into  consideration  the  time  which  has 
elapsed  since  said  sales,  the  likelihood  that  the 
property  has  increased  or  decreased  in  value  dur- 
ing the  interim,  the  sales  of  similar  property,  if 
any,  the  fact  that  the  property  is  located  on  a 
navigable  river,  and  that  the  defendant,  or  any 
private  owner  has  no  inherent  right  to  own  the 
waters  of  the  river,  or  to  erect  structures  in  its 
bed,  but  must  secure  permission  from  the  govern- 
ment to  do  so,  together  with  any  or  all  other  mat- 
ters or  things  which  the  evidence  in  this  case  in- 
dicates would  increase  or  decrease  the  value  of  the 
property  at  the  time  of  taking. 

You  may  also  consider  the  opinions  of  the  wit- 
nesses who,  because  of  their  experience,  were  per- 
mitted to  testify  as  experts.  Taking  into  consid- 
eration all  these  elements,  you  are  to  determine 
a  sum  in  money  that  in  your  opinion  represents 
the  fair  market  value  of  the  property. 

In  this  connection,  however,  I  caution  you  that 
in  determining  the  value  of  the  property  at  the 
time  of  taking,  you  must  fix  such  value  at  what 
would  be  the  market  value  at  that  time,  free  from 
the  effects  of  any  action  on  the  part  of  the  con- 
demnor, the  United  States  Government,  of  which 
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there  is  any  evidence  in  this  case,  which  might 
increase  or  decrease  the  value  of  the  property.  (T. 
of  R.  p.  288) 

PROPOSED  INSTRUCTION  NO.  6 
BY  THE  APPELLANT,  THE  WASHING- 
TON  WATER  POWER   COMPANY 

I  instruct  you  that  the  United  States  has  the 
right  to  acquire  the  properties  here  involved  by 
eminent  domain.  It  is  immaterial,  therefore, 
whether  the  United  States  is  acquiring  them  in 
aid  of  navigation  or  not.  The  defendant  is  en- 
titled to  receive  the  same  amount  of  damages 
whether  the  lands  are  taken  for  a  park,  a  post- 
office  site,  or  as  the  bottom  of  a  reservoir  for  the 
Grand  Coulee  Dam.    (T.  of  R.  p.  289) 

PROPOSED  INSTRUCTION  NO.  7 
BY  THE  APPELLANT,  THE  WASHING- 
TON  WATER  POWER   COMPANY 

You  are  further  instructed  that  sales  of  land  in 
the  neighborhood  and  the  prices  received  there- 
for, are  to  be  disregarded  by  you  in  considering 
the  market  value  of  defendant's  land  involved  in 
this  proceeding,  unless,  when  considered  in  the 
light  of  the  testimony  you  are  satisfied  that  there 
is  real  similarity  between  the  land  so  sold  and  the 
land  which  is  the  subject  of  litigation  in  the  case 
at  bar.   (T.  of  R.  p.  290) 

Specification  of  Error  No.  4.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  1  by  a  qualified  witness  : 

"that  the  Kettle  Falls  site  has  been  recognized  in 
surveys  and  studies  as  one  of  the  most  suitable 
and  feasible  sites  on  the  river  for  the  development 
of  electrical  energy."   (T.  of  R.  p.  134) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 
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"I  object  to  the  offer  of  proof  upon  the  grounds 
stated  in  the  argument."   (T.  of  R.  p.  135)* 


•Grounds  urged  for  the  objection  to  the  foregoing 
offer  of  proof  and  those  other  offers  of  proof  re- 
ferred to  in  these  specifications  of  errors,  when 
stated  in  general  terms  by  counsel  for  the  appellee, 
were  understood  by  the  court  and  the  attorneys  for 
appellants  and  appellee  to  be  as  set  forth  in  the  fol- 
lowing excerpt  from  the  court's  ruling: 

''The  evidence  to  which  the  Government  objects 
was  outlined  in  defendant's  counsel's  statement  of 
last  Tuesday.  *  *  * 

To  this  offer,  plaintiff  interposes  two  objec- 
tions : 

1.  That  under  the  rule  laid  down  in  U.  S.  vs. 
Chandler-Dunbar,  229  IT.  S.  53,  followed  in  Con- 
tinental Land  Co.  v.  U.  S.,  88  Fed  (2d)  104  (cer- 
tiorari denied  October  11,  1937,  302  IT.  S.  715)  a 
riparian  owner  has  no  property  right  in  the  bed 
of  the  stream  or  to  the  use  of  the  water  or  the 
power  inherent  therein  as  against  the  United 
States  and  is,  therefore,  barred  from  a  recovery  for 
any  power  site  value  of  its  riparian  lands. 

2.  That,  because  paragraph  12  of  the  pre-trial 
stipulation  includes  an  admission  by  defendant 
that  the  backwater  from  a  dam  constructed  at 
Kettle  Falls  would  flood  approximately  518  tracts 
of  privately  owned  land  and  approximately  -100 
different  ownerships  and  would  also  flood  some 
withdrawn  or  reserved  public  land  of  the  United 
States  (including  Indian  reservation  land)  and 
also  some  State  land,  therefore  defendant  is  not 
entitled  to  recover  power  site  value  under  the  rule 
that  no  owner  of  any  one  or  any  number  of  tracts 
less  than  the  whole  is  entitled  to  pay  or  share  of 
the  value  of  the  whole  in  condemnation  proceed- 
ings unless  there  is  a  reasonable  probability  that 
all  the  ownerships  could  be  combined."  (T.  of 
E.  p.  117) 
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Specification  of  Error  No.  5.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  2  by  a  qualified  witness : 

"that  many  projects  have  been  constructed  under 
the  provisions  of  the  Federal  Power  Act,  and  the 
reasonable  prices  for  said  sites  have  been  included 
as  legitimate  expense  on  the  part  of  the  companies 
constructing  said  power  projects."  (T.  of  R.  p. 
135) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"I  object  to  the  offer  on  the  grounds  stated  and 
upon  the  additional  ground  that  the  evidence 
offered  is  immaterial."    (T.  of  R.  p.  135) 

Specification  of  Error  No.  6.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  3  by  a  qualified  witness : 

"that  by  the  Act  of  August  30,  1935,  the  United 
States  authorized  and  adopted  the  Grand  Coulee 
Dam  project  providing  for  the  erection  of  a  dam 
of  sufficient  height  to  flood  the  lands  of  the  de- 
fendant at  Kettle  Falls  and  completely  eliminate 
the  head  of  water  at  Kettle  Falls;  that  the  de- 
fendant 's  land  has  been  taken  by  the  United 
States  in  this  proceeding  as  a  part  o£  said  Grand 
Coulee  Dam  project;  that  had  this  development 
as  a  part  of  which  the  defendant's  lands  are  being 
condemned,  not  been  made,  the  defendant  would 
at  this  time  have  been  ready  to  construct  a  hydro- 
electric project  at  Kettle  Falls."  (T.  of  R.  p. 
136) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
Proof  as  follows: 

"We  object  on  the  general  ground  and  also  on  the 
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special  ground  thai  the  testimony  offered  would 
be  immaterial."   (T.  of  R.  p.  137) 

Specification  of  Error  No.  7.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  4  by  a  qualified  witness : 

"that  the  shore  lands  of  the  State  of  Washington 
adjoining  the  property  of  the  defendant,  The 
Washington  Water  Power  Company,  being  herein 
condemned  were  negotiated  for  by.  The  Washing- 
ton Water  Power  Company  with  the  State  of 
Washington;  that  the  State  of  Washington,  act- 
ing by  and  through  the  Land  Commissioner  of 
said  state,  had  agreed  to  sell  said  shore  lands  on 
each  side  of  the  Columbia  River  to  the  defendant, 
The  Washington  Water  Power  Company,  for  ap- 
proximately $29,000,  and  that  said  agreement  was 

in  full  force  and  effect  and  in  good  standing  on 
August  30,  1935,  when  the  United  States  Govern- 
ment authorized  and  adopted  the  Grand  Coulee 
Dam  Project."   (T.  of  R.  p.  137) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"I  object  to  that  on  the  general  grounds."  (T. 
of  R.  p.  138) 

Specification  of  Error  No.  8.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  5  by  a  qualified  witness: 

"that  The  Washington  Water  Power  Company 
had  made  application  to  the  State  Supervisor  of 
Hydraulics  by  Applications  Nos.  708  and  709,  for 
permits  to  appropriate  and  store  waters  of  the 
Columbia  River;  that  its  applications  were  prior 
in  point  of  time  to  any  other  applications  made 
with  reference  to  the  use  of  the  waters  of  said 
river;  that  The  Washington  Water  Power  Com- 
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pany  did  keep  said  applications  in  good  standing 
and  did  pay  all  license  fees  due  the  State  of  Wash- 
ington ;  that  on  July  17,  1934,  the  State  Super- 
visor of  Hydraulics  advised  The  Washington 
Water  Power  Company  that  its  applications  to 
appropriate  and  store  the  waters  at  Kettle  Falls 
would  be  kept  in  good  standing  until  such  time 
as  the  United  States  Government  took  steps  to 
construct  the  high  dam  at  Grand  Coulee;  that  the 
aforesaid  applications  were  finally  canceled  by 
the  State  Supervisor  of  Hydraulics  after  the 
United  States  Government  started  construction  of 
said  dam  at  Grand  Coulee ;  and  that  said  cancella- 
tion of  said  applications  was  the  consequence  of 
such  construction  by  the  United  States  of  Amer- 
ica."  (T.  of  R.  p.  138) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"I  object  on  the  general  ground  and  also  the  spe- 
cial ground  that  the  proof,  if  offered,  would  be 
immaterial."    (T.  of  R.  p.  139) 

Specification  of  Error  No.  9.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  6  by  a  qualified  witness: 

"that  as  a  result  of  and  by  reason  of  the  action  of 
the  United  States  Government  in  authorizing  and 
adopting  the  Grand  Coulee  Dam  project  under  the 
Act  of  August  30,  1935,  and  by  reason  of  the 
action  of  the  United  iStates  Government  in  pro- 
ceeding with  the  construction  of  the  Grand  Coulee 
high  dam,  the  Supervisor  of  Hydraulics  of  the 
State  of  Washington  canceled  the  said  applica- 
tions, Nos.  708  and  709."    (T.  of  R.  p.  139) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"We  object  to  that  upon  the  general  grounds  and 
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also  on  the  special  ground  that  it  is  immaterial, 
and  furthermore,  that  the  witness  through  whom 
the  offer  was  made  is  incompetent  to  testify."  (T. 
of  R.  p.  140) 

Specification  of  Error  No.  10.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  8  by  a  qualified  witness: 

"that  during  the  period  from  1921  to  1936,  the 
defendant,  The  Washington  Water  Power  Com- 
pany, entered  into  and  conducted  negotiations 
with  the  Federal  Power  Commission  to  obtain  a 
license  to  develop  the  power  site  on  its  lands  which 
are  the  subject  of  this  litigation  and  said  negotia- 
tions continued  until  the  Federal  Power  Commis- 
sion denied  the  defendant  a  license  to  develop  said 
site  after  Congress  passed  the  Act  of  August  30, 

1935,  authorizing  and  approving  the  Grand  Cou- 
lee Dam."    (T.  of  R.  p.  141) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"I  object  to  that  on  the  general  grounds  and  on 
the  special  ground  that  it  is  immaterial  and  that 
the  witness  is  incompetent  to  testify  to  the  facts 
offered."   (T.  of  R.  p.  142) 

Specification  of  Error  No.  11.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  9  by  a  qualified  witness: 

"that  during  the  time  the  defendant,  The  Wash- 
ington Water  Power  Company,  was  making 
studies  relative  to  the  development  of  hydro-elec- 
tric power  at  the  Kettle  Falls  project  after  it  was 
the  owner  of  the  lands  here  involved,  and  before 
the  Act  of  August  30,  1935,  authorizing  and  ap- 
proving the  Grand  Coulee  Dam  project,  it  ob- 
tained original  records  of  stream  flow  data  and 
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river  data  relative  to  the  Columbia  River  extend- 
ing from  the  Canadian  border  to  what  is  known 
as  Rickey  Rapids  below  Kettle  Falls;  this  river 
data  was  made  use  of  by  the  Bureau  of  Reclama- 
tion in  making  plans  for  the  development  of  the 
Grand  Coulee  project  and  in  connection  with  their 
hearings  before  the  International  Joint  Commis- 
sion relative  to  the  encroachment  of  backwater 
into  the  Dominion  of  Canada  during  the  period 
just  prior  to  the  submersion  of  the  Kettle  Falls 
property  by  the  United  States;  that  during  the 
time  it  was  making  such  studies  of  the  Columbia 
River,  the  defendant,  The  Washington  Water 
Power  Company,  built  a  gauging  station  on  the 
Columbia  River  in  connection  with  its  engineer- 
ing studies  and  that  said  gauging  station  was  op- 
erated during  said  time  by  the  United  States 
Geological  Survey  at  the  request  of  the  Bureau 
of  Reclamation."   (T.  of  R.  p.  142) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground."  (T.  of  R. 
p.  143) 

Specification  of  Error  No.  12.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  10  by  a  qualified  witness: 

"that  topographical  maps  were  made  by  The 
Washington  Water  Power  Company  on  the  ter- 
ritory along  the  Columbia  River  from  the  Cana- 
dian border  to  what  is  known  as  Rickey  Rapids 
below  Kettle  Falls  during  the  time  it  was  mak- 
ing the  aforesaid  studies,  which  maps  were  fur- 
nished to  the  Bureau  of  Reclamation  at  its  re- 
quest and  used  by  said  Bureau  of  Reclamation  in 
connection  with  its  plans  for  the  construction  of 
Grand  Coulee."   (T.  of  R.  p.  143) 
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Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"we  object  on  the  general  objection  and  the  special 
objection  that  it  is  immaterial."   (T.  of  R.  p.  144) 

Specification  of  Error  No.  13.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  11  by  a  qualified  witness: 

"that  the  United  States  army  engineers  under- 
took to  make  a  study  of  the  Columbia  River  and 
its  tributaries  and  a  report  was  made,  commonly 
known  as  the  No.  308  report  and  published  as 
Document  No.  103.  In  this  report  the  army  engi- 
neers made  use  of  all  data  obtained  from  the  de- 
fendant in  making  studies  of  power  development 
at  Kettle  Falls.  All  of  this  data  was  collected  by 
The  Washington  Water  Power  Company  during 
the  time  it  owned  said  lands  and  during  the  times 
it  was  making  said  studies,  under  the  direction 
of  the  District  Engineer  of  the  United  States 
army  engineers  at  Seattle,  Washington,  and  a 
considerable  part  of  said  data  was  assembled  at 
the  specific  request  of  said  District  Engineer  of 
the  United  States  army  engineers."  (T.  of  R. 
p.  144) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  grounds  and  upon  the 
special  ground  that  it  is  immaterial  and  that  the 
witness  through  whom  the  offer  is  made  is  incom- 
petent to  testify."   (T.  of  R.  p.  145) 

Specification  of  Error  No.  14.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  12  by  a  qualified  witness: 
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"that  the  sum  of  $156,043.35  paid  by  the  defend- 
ant. The  Washington  Water  Power  Company,  for 
the  lands  involved  in  this  proceeding  was  a  rea- 
sonable price  for  said  lands  at  the  time  they  were 
purchased  by  the  defendant,  The  Washington 
Water  Power  Company,  in  1921."  (T.  of  R.  p. 
145) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"The  offer  is  objected  to  on  the  general  grounds 
and  furthermore,  on  the  special  ground  that  the 
testimony  offered  is  immaterial  and  that  the  pur- 
chase price  of  the  lands  is  not  proper  testimony 
as  to  the  reasonable  market  value."  (T.  of  R.  p. 
145) 

Specification  of  Error  No.  15.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  14  by  a  qualified  witness: 

"that  in  the  opinion  of  the  said  witness  the  high- 
est use  to  which  the  land  involved  in  this  proceed- 
ing could  be  devoted  would  be  as  abutments  for 
dams  in  connection  with  hydro-electric  develop- 
ment; that  the  market  value  of  these  lands  is  not 
determined  by  the  whole  value  of  such  hydro- 
electric development  or  by  use  of  the  waters  of 
the  Columbia  River  in  connection  therewith,  but 
is  only  the  value  of  the  lands  as  abutment  lands, 
taking  into  consideration  all  the  facts  in  regard 
to  the  development  and  cost  of  the  development 
and  the  amount  of  power  that  can  be  developed 
at  the  property;  and  likewise  taking  into  consid- 
eration the  likelihood  or  the  lack  of  likelihood  of 
obtaining  the  necessary  license  from  the  Federal 
Power  Commission  by  which  authority  to  con- 
struct a  hydro-electric  plant  using  these  lands 
could  be  obtained  in  the  reasonably  near  future; 
and  the  likelihood  or  lack  of  likelihood  that  other 
necessary  consents  to  complete  such  hydro-electric 
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project  could  be  obtained  at  a  reasonable  cost  in 
the  reasonably  near  future;  thai  he  is  familiar 
with  the  fair  market  value  of  these  lands  based 
upon  a  consideration  of  the  use  of  such  land  as 
abutments  for  dams  in  connection  with  a  hydro- 
electric development;  that  the  fair  market  value 
of  the  lands  determined  by  a  purchaser  willing  to 
purchase  but  not  compelled  to  purchase  and  a 
seller  willing  to  sell  but  not  compelled  to  sell, 
both  having  in  mind  all  of  the  considerations 
above  set  forth  by  the  witness,  would  in  his  opin- 
ion be  as  of  December  9,  1939,  $500,000.00."  (T. 
of  R.  p.  147) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"I  object  to  the  offer  on  the/  general  grounds  and 
upon  the  special  ground  that  the  witness  would 
not  be  competent  to  testify  as  to  the  fair  market 
value."  (T.  of  R.  p.  148) 

Specification  of  Error  No.  16.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  15  by  a  qualified  witness: 

"that  shortly  after  acquiring  the  property  The 
Washington  Water  Power  Company  made  appli- 
cation to  the  Federal  Power  Commission  for  a 
preliminary  permit  on  the  30th  day  of  June,  1921 ; 
that  a  preliminary  permit  was  issued  designating 
said  project  as  Project  No.  229  on  July  26,  1922; 
that  after  the  granting  of  said  preliminary  per- 
mit The  Washington  Water  Power  Company  pro- 
ceeded to  carry  on  the  survey  work  necessary  to 
obtain  the  data  and  information  relative  to  the 
development  of  said  site;  that  topographical  sur- 
veys of  the  power  site  land  and  water  surfaces 
contained  within  the  limit  of  the  project  were  pre- 
pared; that  stream  measurements  were  made  of 
the  Columbia  River  at  the  Town  of  Marcus :  that 
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foundation  explorations  were  carried  on,  consist- 
ing of  diamond  drilling  and  wash  boring  of  the 
proposed  site;  that  said  permit  was  maintained 
in  good  standing  at  all  times;  that  application  for 
a  permit  under  the  terms  of  the  Federal  Power 
Commission  Act  was  prepared  and  the  applica- 
tion was  made  to  the  Federal  Power  Commission 
on  July  26,  1922 ;  that  on  July  16,  1925,  The  Wash- 
ington Water  Power  Company  filed  application 
for  a  Federal  Power  Commission  License."  (T. 
of  R.  p.  149) 

Appellee's  comisel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"We  object  to  the  testimony  offered  on  the  gen- 
eral grounds  and  upon  the  special  ground  that  the 
testimony  offered  is  immaterial."  (T.  of  R.  p. 
149) 

Specification  of  Error  No.  17.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  16  by  a  qualified  witness : 

"that  shortly  after  the  application  for  the  devel- 
opment of  the  Kettle  Falls  project  was  made,  an 
application  was  made  by  The  Washington  Water 
Power  Company  in  1926  to  develop  the  Chelan 
project.  The  Chelan  project  was  a  federal  licensed 
project.  That  considerable  correspondence  devel- 
oped between  The  Washington  Water  Power 
Company  and  the  Federal  Power  Commission; 
that  the  Federal  Power  Commission  approved 
and  consented  to  the  development  of  the  Chelan 
site  ahead  of  the  Kettle  Falls  site ;  that  the  appli- 
cation for  the  Kettle  Falls  site  was  kept  in  good 
standing  during  this  period."   (T.  of  R.  p.  150) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 
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"We  object  to  the  testimony  offered  oil  the  gen- 
eral grounds  and  upon  the  special  ground  that  it 
is  immaterial."    (T.  of  R.  p.  150) 

Specification  of  Error  No.  18.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  17  by  a  qualified  witness : 

"that  in  1928  Major  Butler,  District  Engineer  of 
the  United  States  Army  Engineers,  requested  The 
Washington  Water  Power  Company  to  make  de- 
tailed designs  and  to  submit  additional  founda- 
tion data  and  other  information  relative  to  its 
application  for  license."   (T.  of  R.  p.  151) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  on  the  general  grounds."  (T.  of  R. 
p.  152) 

Specification  of  Error  No.  19.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  18  by  a  qualified  witness : 

"that  the  request  of  Major  Butler,  District  Engi- 
neer of  the  United  States  army  engineers,  for 
detailed  designs  and  additional  foundation  data 
and  other  information  was  complied  with  and  the 
information  submitted."    (T.  of  R.  p.  152) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  grounds."  (T.  of  R. 
p.  152) 

Specification  of  Error  No.  20.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  19  by  a  qualified  witness: 
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"that  in  1931  Major  Butler,  District  Engineer  of 
the  United  States  army  engineers,  requested  all 
of  the  data  available  of  The  Washington  Water 
Power  Company's  studies  of  the  120- foot  head 
project,  and  that  such  request  was  complied  with 
on  January  15,  1931."    (T.  of  R.  p.  152) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  grounds."  (T.  of  R. 
p.  153) 

Specification  of  Error  No.  21.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  20  by  a  qualified  witness: 

"that  The  Washington  Water  Power  Company 
had  completed  and  prepared  all  the  necessary 
data,  with  survey  maps,  preliminary  engineering 
studies  for  the  purpose  of  showing  that  it  was 
prepared  on  December  9,  1939,  to  start  with  the 
construction  of  the  project."   (T.  of  R.  p.  153) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  grounds,  and  upon 
special  ground  that  it  is  not  material  to  the  con- 
troversy here  whether  they  were  going  to  build 
on  December,  1939,  or  at  a  later  date."  (T.  of  R. 
p.  153) 

Specification  of  Error  No.  22.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  21  by  a  qualified  witness : 

"that  he  is  familiar  with  the  moneys  actually 
spent  by  The  Washington  Water  Power  Company 
in  the  development  work  and  that  they  were  spent 
under  his  supervision ;  that  The  Washington  Wat- 


31 

er  Power  Company  spent  the  sum  of  $22,553.65 
determining  the  stream  flow  of  the  Columbia 
River  by  means  of  various  cables  and  supports 
across  the  Columbia  River  and  construction  of 
various  gauges,  including  the  automatic  gauging 
station ;  that  all  of  said  expenditures  were  for  the 
purpose  of  securing  data  which  was  essential  to 
the  development  of  the  Kettle  Falls  hydro-electric 
project  and  would  be  of  value  to  a  purchaser  who 
purchased  said  lands,  and  that  without  the  lands 
to  which  the  said  data  applies,  namely,  the  land 
involved  herein,  said  data  procured  at  the  said 
cost  of  $22,553.65  becomes  valueless  and  useless 
to  the  defendant  or  to  anyone  except  the  United 
States  Government."    (T.  of  R.  p.  154) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  upon  the  general  grounds  and  upon 
the  special  ground  that  the  testimony  as  to  ex- 
penditures made  by  the  land  owner  would  be  im- 
material as  not  having  a  bearing  upon  the  fair 
market  value  for  the  lands  in  question."  (T.  of 
R.  p.  154) 

Specification  of  Error  No.  23.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  22  by  a  qualified  witness : 

"that  The  Washington  Water  Power  Company 
spent  the  sum  of  $20,597.52  installing  gauges  to 
establish  water  surface  profiles  on  the  Columbia 
River  and  also  cross-sections  of  the  river  at  these 
various  gauges  extending  from  the  Canadian  bor- 
der to  Rickey  Rapids,  a  short  distance  between 
Kettle  Falls;  that  all  of  said  expenditures  were 
for  the  purpose  of  securing  data  which  was  essen- 
tial to  the  development  of  the  Kettle  Falls  hydro- 
electric project  and  would  be  of  value  to  a  pur- 
chaser who  purchased  said  land ;  that  said  sum  of 
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$20,597.52  was  necessary  for  compiling  of  said 
data,  and  that  without  the  lands  to  which  the  said 
data  applies,  namely,  the  lands  involved  herein, 
said  data  becomes  valueless  and  useless  to  The 
Washington  Water  Power  Company  and  to  any- 
one but  the  United  States  Government."  (T.  of 
R.  p.  155 ) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  upon  the  general  grounds  and  upon 
the  special  ground  that  expenditures  made  by 
the  land  owner  have  no  tendency  to  prove  the 
issues  in  this  case  as  to  the  fair  market  value  of 
the  land."    (T.  of  R.  p.  156) 

Specification  of  Error  No.  24.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  23  by  a  qualified  witness: 

"that  The  Washington  Water  Power  Company 
spent  the  sum  of  $52,268.96  in  the  preparation 
of  topographical  maps  of  the  banks  of  the  Colum- 
bia River  extending  from  the  Canadian  border 
to  Rickey  Rapids,  a  short  distance  below  Kettle 
Falls;  that  these  maps  were  necessary  as  part  of 
the  preliminary  development  of  the  construction 
of  any  hydro-electric  project  at  Kettle  Falls;  that 
all  of  said  expenditures  were  for  the  purpose  of 
securing  data  which  was  essential  to  the  develop- 
ment of  the  Kettle  Falls  hydro-electric  project 
and  would  be  of  value  to  a  purchaser  who  pur- 
chased said  lands;  that  said  sum  of  $52,268.96 
was  necessary  for  the  compiling  of  said  data  and 
that  without  the  land  to  which  the  said  data  ap- 
plies, namely  the  lands  involved  herein,  said  data 
becomes  worthless  and  useless  to  defendant,  The 
Washington  Water  Power  Company,  or  anyone 
except  the  United  States."   (T.  of  R.  p.  156) 
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Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  upon  the  general  ground  and  upon 
the  special  ground  that  the  offered  testimony  as 
to  expenditures  made  upon  the  land  in  connection 
with  any  prospective  use  of  the  land  would  have 
no  tendency  to  prove  the  issue  of  the  fair  market 
value."   (T.  of  R.  p.  157) 

Specification  of  Error  No.  25.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  24  by  a  qualified  witness: 

"that  The  Washington  Water  Power  Company 
spent  the  sum  of  $98,970.08  to  make  wash  borings 
and  diamond  drillings  for  the  purpose  of  explor- 
ing foundations  and  conditions  of  the  project; 
that  these  diamond  drillings  and  wash  borings 
established  that  there  was  a  sound  rock  founda- 
tion for  the  building  of  said  dam;  that  said  dia- 
mond drilling  and  wash  borings  were  a  necessary 
part  of  the  construction  of  any  project  on  the 
lands  here  involved  and  that  without  the  said 
lands  to  which  diamond  drilling  and  wash  boring 
applied,  said  data  becomes  valueless  and  useless 
to  the  defendant,  or  anyone  except  the  United 
States."    (T.  of  R.  p.  157) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  upon  the  general  ground  and  upon 
the  special  ground  that  the  testimony  offered  to 
prove  the  expenditures  in  connection  with  the 
prospective  use  of  this  land  has  no  tendency  to 
prove  the  fair  market  value."    (T.  of  R.  p.  158) 

Specification  of  Error  No.  26.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  25  by  a  qualified  witness: 
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"that  diamond  drilling  and  wash  borings  made  by 
the  defendant,  The  Washington  Water  Power 
Company,  enhanced  the  value  of  said  land;  that 
they  are  valuable  to  a  purchaser  who  desires  to 
use  these  lands  for  the  purpose  of  hydro-electric 
development."    (T.  of  R.  p.  158) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objection  on  the  general  ground  and  the  special 
ground  that  the  testimony  as  to  expenditures  of 
this  kind  has  no  tendency  to  prove  the  fair  mar- 
ket value."   (T.  of  R.  p.  159) 

Specification  of  Error  No.  27.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  26  by  a  qualified  witness: 

"that  The  Washington  Water  Power  Company 
spent  the  sum  of  $106,333.23  for  general  engineer- 
ing studies,  including  various  investigations  and 
preparation  of  necessary  data,  including  the  de- 
sign of  the  power  house  and  details  of  all  of  the 
necessary  pertinent  works ;  that  the  general  engi- 
neering studies  made  by  the  defendant,  The 
Washington  Water  Power  Company,  were  neces- 
sary as  a  preliminary  expense  in  the  construction 
of  any  hydro-electric  project  at  Kettle  Falls;  that 
all  of  said  expenditures  were  for  the  purpose  of 
securing  data  which  was  essential  to  the  develop- 
ment of  the  Kettle  Falls  hydro-electric  project 
and  would  be  of  value  to  a  purchaser  who  pur- 
chased said  lands;  that  without  the  land  to  which 
the  said  data  applied,  namely,  the  land  involved 
herein,  said  data  becomes  valueless  and  useless 
to  the  defendant,  The  Washington  Water  Power 
Company,  and  to  anyone  else  except  the  United 
States."   (T.  of  R.  p.  159) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 


35 

"Objected  to  upon  the  general  grounds  and  upon 

the  special  ground  thai  the  expenditures  for  engi- 
neering studies  would  have  no  value  in  proving 
the  fair  market  value."   (T.  of  R.  p.  160) 

Specification  of  Error  No.  28.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  27  by  a  qualified  witness: 

"that  the  total  cost  of  The  Washington  Water 
Power  Company's  investment  in  this  project  for 
necessary  preliminary  engineering  and  survey 
work,  including  the  cost  of  lands  is  $465,785.97, 
and  that  said  sum  is  fair  and  reasonable.  That 
all  of  said  expenditures  were  for  the  purpose  of 
securing  data  which  was  essential  to  the  develop- 
ment of  the  Kettle  Falls  hydro-electric  project 
and  would  be  of  value  to  a  purchaser  who  pur- 
chased said  lands ;  that  without  the  lands  here  in- 
volved to  which  said  data  applies,  said  data  be- 
comes valueless  and  useless  to  the  defendant,  The 
Washington  Water  Power  Company,  and  to  any- 
one except  the  United  States."    (T.  of  R.  p.  160) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"We  object  upon  the  general  ground  and  upon 
the  special  ground  that  the  evidence  as  to  the  total 
amount  of  expenditures  on  the  land  has  no  ten- 
dency to  prove  or  establish  the  fair  market  value. 
(T.  of  R.  p.  161) 

Specification  of  Error  No.  29.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  28,  consisting  of  matters,  allegations,  and  things 
set  forth  and  contained  upon  pages  720  to  726,  inclu- 
sive, of  that  report  entitled,  "The  Columbia  River 
and  Minor  Tributaries,  House  Document  No.  103," 
that  portion  of  said  report  so  designated  having  then 
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and  there  been  one  of  the  documents  covered  by  the 
stipulation  relative  to  admission  of  evidence,  which 
stipulation  provided  that  said  report  should  be  ad- 
missible in  evidence  subject  only  to  objections  upon 
the  ground  of  materiality  or  relevancy.  The  full  sub- 
stance of  the  matter  set  forth  on  pages  720  to  726 
of  said  report  and  constituting  said  offer  of  proof 
cover  the  following  matters  and  things: 

The  undeveloped  Kettle  Falls  powersite  on  the 
Columbia  is  located  about  70  miles  north  of  Spo- 
kane, Washington.  Reefs  and  an  island  of  quartz- 
ite  rock  create  a  natural  water  fall  of  about  37 
feet.  The  Washington  Water  Power  Company 
has  drilled  a  considerable  number  of  holes  to  ex- 
plore the  foundations.  These  explorations  show 
that  suitable  foundations  exist  for  the  construc- 
tion of  structures  to  produce  an  average  water 
fall  of  114  feet  for  the  development  of  hydro- 
electric power.  Pondage  would  also  be  created  to 
provide  for  daily  variation  in  load.  Exhaustive 
studies  of  stream  flow  and  other  conditions  justify 
a  proposed  installed  capacity  of  447,700  kw.  These 
studies  considered  the  construction  of  the  Colum- 
bia Basin  Irrigation  project,  either  by  the  con- 
struction of  a  low  dam  at  Grand  Coulee  or  with 
water  from  the  Clark  Fork  and  Spokane  Rivers. 
The  power  development  which  includes  the  con- 
struction of  a  gravity  type  dam  having  13  Stoney 
Sluice  gates  and  an  overflow  section  sufficient  to 
pass  a  maximum  flood  of  875,000  c.f.s.  and  Power 
House  containing  12  main  units  together  with  all 
auxiliaries  and  provision  for  navigation  locks,  if 
required,  is  estimated  to  cost  $30,075,148  or  $67 
per  kw  for  public  development  and  $31,189,044 
or  $70  per  kw  for  private  development.  The  dif- 
ference in  cost  is  due  to  different  rates  of  interest 
used  during  construction.  An  estimate  of  cost  of 
operation  shows  that  all  cost  to  produce  electric 
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energy  will  l)c  1  mill  per  kwhr.  for  public  devel- 
opmenl  and  1.4  mills  per  kwhr.  for  private  devel- 
opment. Estimates  of  annual  operating  cost  fre- 
quently used  by  public  utility  companies  would 
make  the  cost  2  mills  per  kwhr.  Earlier  plans  of 
development  are  evidenced  by  a  preliminary  per- 
mit issued  by  the  Federal  Power  Commission  to 
The  Washington  Water  Power  Company  and  the 
resulting  application  for  license.   (T.  of  R.  p.  161) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"I  make  no  objection  on  the  ground  it  wasn't  read 
in  its  entirety  but  do  object  to  it  upon  the  gen- 
eral grounds."   (T.  of  R.  p.  163) 

Specification  of  Error  No.  30.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  29  (T.  of  R.  p.  179)  consisting  of  Defendant's  Ex- 
hibit for  identification  1,  (T.  of  R.  p.  256)  being  a  copy 
of  the  preliminary  jDermit  for  Project  No.  229  granted 
by  the  Federal  Power  Commission  to  the  defendant, 
The  Washington  Water  Power  Company,  said  docu- 
ment so  designated  having  then  and  there  been  one  of 
the  documents  covered  by  the  stipulation  relative  to  ad- 
mission of  evidence,  which  stipulation  provided  that 
said  document  should  be  admissible  in  evidence  subject 
only  to  objections  upon  the  ground  of  materiality  or 
relevancy. 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  on  the  general  grounds."  (T.  of  R. 
p.  180) 

Specification  of  Error  No.  31.   The  Court  erred  in  sus- 
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taining  the  objection  of  appellee  to  Offer  of  Proof 
No.  30  consisting  of  Defendant's  Exhibit  2  for  identifi- 
cation, being  a  copy  of  the  application  for  a  Federal 
Power  Commission  license,  document  so  designated 
having  then  and  there  been  one  of  the  documents  cov- 
ered by  the  stipulation  relative  to  admission  of  evi- 
dence, which  stipulation  provided  that  said  document 
should  be  admissible  in  evidence  subject  only  to  ob- 
jections upon  the  ground  of  materiality  or  relevancy. 
(T.  of  R.  p. 180) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground."  (T.  of  R. 
p.  181) 

Specification  of  Error  No.  32.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  31  by  a  qualified  witness: 

"that  the  witness,  W.  F.  Miller,  is  the  comptroller 
of  The  Washington  Water  Power  Company  and 
as  such  it  is  a  part  of  his  duties  to  keep  a  record 
of  all  of  the  expenditures  and  costs  of  The  Wash- 
ington Water  Power  Company;  that  the  books 
and  records  of  The  Washington  Water  Power 
Company  show  that  the  said  company  has  expend- 
ed the  sum  of  $156,043.33  for  the  acquisition  of 
the  lands  at  Kettle  Falls;  that  after  deducting 
from  said  amount  the  stipulated  and  agreed  value, 
to-wit,  $7,610,  the  value  of  the  land  not  taken  by 
the  Government,  which  was  originally  purchased 
as  a  part  of  the  Kettle  Falls  tract,  the  net  original 
investment  as  represented  by  the  purchase  price 
of  the  land  involved  in  this  proceeding  was  on 
the  9th  day  of  December,  1939,  exclusive  of  in- 
terest and  taxes,  the  sum  of  $148,433.33."  (T.  of 
R.  p.  181) 
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Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  upon  the  general  ground  and  upon 
the  special  ground  that  the  investment  of  the  com- 
pany in  the  land  not  taken  is  not  proper  material 
testimony  as  to  the  fair  market  value  of  the  lands 
which  were  taken."   (T.  of  R.  p.  181) 

Specification  of  Error  No.  33.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  32  by  a  qualified  witness: 

"that  the  books  and  records  of  The  Washington 
Water  Power  Company  show  that  in  addition  to 
said  sum  expended  for  the  purchase  price  of  said 
land  there  has  been  expended  for  exploration,  gen- 
eral engineering,  surveying  and  other  work  in 
connection  with  the  development  of  the  project 
the  further  sum  of  $317,352.64."  (T.  of  R.  p. 
182) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  upon  the  general  groimd  and  the 
special  ground  that  the  additional  investment  and 
cost  to  the  landowner  is  not  material  on  the  ques- 
tion of  the  fair  market  value  of  the  land."  (T.  of 
R.  p.  182) 

Specification  of  Error  No.  34.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  33  by  a  qualified  witness : 

"that  in  addition  to  the  sums  invested  in  the  pur- 
chase price  of  said  lands  and  for  exploration,  gen- 
eral engineering,  surveying  and  other  work  in 
connection  with  the  development  of  the  Kettle 
Falls  project,  the  sum  of  $66,832.90  was  spent  for 
taxes  and  fees  in  connection  with  water  rights  on 
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said  Kettle  Falls  hydro-electric  project."  (T.  of 
E.  p.  183) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

" Objected  to  on  the  general  ground  and  upon  the 
special  ground  that  the  expenditures  of  the  land- 
owner by  way  of  taxes  paid  and  fees  paid  for 
water  rights  are  not  material  on  the  question  of 
the  fair  market  value  of  the  lands  taken."  (T. 
of  R.  p.  183) 

Specification  of  Error  No.  35.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  34  by  a  qualified  witness : 

"that  the  sum  of  $156,043.33  paid  by  the  defend- 
ant, The  Washington  Water  Power  Company, 
for  the  lands  involved  in  this  proceeding  was  a 
reasonable  price  for  said  land  at  the  time  it  was 
purchased  by  the  defendant,  The  Washington 
Water  Power  Company,  in  1921."  (T.  of  R.  p. 
183) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"objected  to  on  the  general  ground  and  objected 
to  on  the  special  ground  that  the  witness  Miller 
is  not  shown  to  be  competent  to  testify  to  the  fair 
market  value  of  the  lands  at  the  time  of  their 
acquisition."    (T.  of  R.  p.  184) 

Specification  of  Error  No.  36.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  35  by  a  qualified  witness : 

"that  the  witness,  K.  M.  Robinson,  is  president 
of  The  Washington  Water  Power  Company,  own- 
er of  the  land  sought  to  be  condemned;  that  he 
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has  been  president  of  said  company  since  June, 
1938;  that  prior  to  said  time  he  was  president  of 
the  Idaho  Power  Company  located  in  southern 
Idaho;  thai  lie  has  spent  his  entire  life  since  the 
age  of  eighteen  in  the  power  business,  that  he  is 
la  miliar  with  the  lands  involved  in  this  proceed- 
ing which  are  the  subject  of  this  litigation;  that 
said  lands  were  purchased  by  The  Washington 
Water  Power  Company  in  1921,  for  the  sum  of 
$156,043.33 ;  that  the  lands  purchased  at  that  time 
consisted  of  a  tract  of  approximately  800  acres; 
that  all  of  said  lands  at  that  time  had  little  value 
for  agriculture  or  timber  purposes."  (T.  of  R. 
p.  184) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 

proof  as  follows: 

" Objected  to  on  the  general  ground  and  upon  the 
special  ground  that  the  cost  of  the  land  to  The 
Washington  Water  Power  Company  is  not  ma- 
terial upon  the  question  of  their  fair  market 
value."   (T.  of  R.  p.  185) 

Specification  of  Error  No.  37.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  36  by  a  qualified  witness: 

"that  when  the  said  land  was  acquired  by  The 
Washington  Water  Power  Company,  the  pur- 
chase price  thereof  was  fixed  by  the  buyer  and 
seller  on  the  basis  of  suitability  and  adaptability 
of  said  land  for  the  purpose  of  building  a  dam 
and  hydro-electric  development  and  on  the  rea- 
sonable likelihood  that  said  dam  could  and  would 
be  built."   (T.  of  R,  p.  185) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground  and  upon  the 
special  ground  there  is  nothing  in  the  offer  of 
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proof  that  shows  that  the  witness  Robinson  par- 
ticipated in  or  had  any  knowledge  concerning  the 
basis  upon  which  the  sale  of  the  lands  in  ques- 
tion was  made."   (T.  of  R.  p.  186) 

Specification  of  Error  No.  38.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  37  by  a  qualified  witness: 

"that  on  December  9,  1939,  The  Washington  Wat- 
er Power  Company  had  grown  to  a  point  where 
its  ability  to  produce  electric  energy  was  less  than 
the  demands  of  the  customers.  In  the  ordinary 
course  of  events  a  power  company  such  as  The 
Washington  Water  Power  Company  must  make 
arrangements  to  provide  additional  sources  of 
power  to  take  care  of  increasing  demands;  that 
on  December  9,  1939,  it  was  imperative  that  the 
company  develop  an  additional  source  of  power; 
that  had  the  Government  not  authorized  and 
established  the  Grand  Coulee  project,  The  Wash- 
ington Water  Power  Company  would  have  con- 
tinued with  the  development  of  and  entered  upon 
the  construction  of  the  power  project  at  Kettle 
Falls  on  or  before  December  9,  1939."  (T.  of  R. 
p.  187) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"The  offer  is  objected  to  on  the  general  ground." 
(T.  of  R.  p.  187) 

Specification  of  Error  No.  39.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  38  by  a  qualified  witness: 

"that  he  is  familiar  with  power  sites  in  the  north- 
west and  he  knows  what  such  sites  have  been 
bought  and  sold  for,  and  by  reason  of  his  experi- 
ence as  president  of  the  Idaho  Power  Company 
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and  The  Washington  Water  Power  Company,  he 
is  familiar  with  power  sites  and  the  priees  for 
which  tliey  are  bought  and  sold.  Due  to  his  con- 
nection with  the  power  industry  he  is  familiar 
with  what  other  companies  in  the  northwest  have 
paid  to  secure  power  sites."   (T.  of  11.  p.  188) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground."  (T.  of  R. 
p.  188) 

Specification  of  Error  No.  40.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  39  by  a  qualified  witness: 

"that  The  Washington  Water  Power  Company 
has  expended  the  sum  of  $148,433.33  for  the  pur- 
chase of  the  lands  involved  in  this  proceeding, 
and  in  addition  to  that  The  Washington  Water 
Power  Company  has  expended  the  sum  of  $317,- 
352.64  for  exploration,  general  engineering,  sur- 
veying and  other  work  in  connection  with  the  de- 
velopment of  the  project;  that  all  such  expendi- 
tures represent  a  legitimate  net  investment  of 
The  Washington  Water  Power  Company  in  the 
sum  invested  in  the  property ;  that  the  total  legiti- 
mate net  investment  on  December  9,  1939,  was 
$465,785.97;  that  had  The  Washington  Water 
Power  Company  been  granted  a  license  to  develop 
this  project  by  the  Federal  Power  Commission  it 
would  have  been  permitted  to  capitalize  its  legiti- 
mate net  investment  in  the  property,  but  would 
have  been  permitted  to  capitalize  or  earn  no  sum 
in  excess  of  its  legitimate  net  investment  in  the 
property."   (T.  of  R.  p.  188) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 
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"Objected  to  on  the  general  ground  and  in  addi- 
tion upon  the  special  ground  that  the  expendi- 
tures of  the  company  in  connection  with  the  ac- 
quisition and  development  of  this  land  and  this 
legitimate  net  investment,  so-called,  in  the  lands 
are  not  material  on  the  question  of  fair  market 
value."    (T.  of  R.  p.  189) 

Specification  of  Error  No.  41.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
N  .  40  by  a  qualified  witness: 

"that  interest  on  the  sum  of  the  total  legitimate 
investment  of  $465,785.97  for  a  period  of  three 
years  prior  to  December  9,  1939,  at  the  rate  of 
six  per  cent  per  annum,  amounted  to  $83,841.47; 
that  the  total  net  investment  plus  interest  for  a 
three-rear  period  amounted  to  $549,627.44."  (T. 
of  R.  p.  189) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  upon  the  general  ground  and  upon 
the  special  ground  that  the  evidence  offered  is 
not  material  upon  the  question  of  fair  market 
value  and  that  the  interest  at  six  per  cent  per  an- 
num for  a  period  of  three  years  prior  to  Decem- 
ber 9.  1939,  has  no  tendencv  to  establish  the  fair 
market  value."   (T.  of  R.  p.  190) 

Specification  of  Error  No.  42.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  41  by  a  qualified  witness: 

"that  he  is  president  of  The  Washington  Water 
Power  Company,  the  owner  of  the  lands  involved 
in  this  proceeding;  that  he  is  familiar  with  the 
fair  market  value  of  those  lands  on  December 
9,  1939;  that  taking  into  consideration  all  of  the 
uses  for  which  the  lands  are  suitable  and  adapt- 
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able  and  to  which  they  may  be  devoted  in  the  rea- 
Bonably  near  future,  and  taking  into  considera- 
tion the  likelihood  or  lack  of  likelihood  that  the 
necessary  permits  and  consents  from  the  Federal 
Government  could  be  obtained  to  use  said  lands 
for  a  dam  site  or  hydro-electric  development,  that 
in  his  opinion  the  reasonable  market  value  of  this 
property  on  December  9,  1939,  was  $549,627.44; 
and  further,  that  he  was  president  of  the  com- 
panv  on  December  9,  1939,  as  well  as  the  present 
time."   (T.  of  E.  p.  191) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground."  (T.  of  R. 
p.  192) 

Specification  of  Error  No.  43.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
Xo.  43  by  a  qualified  witness: 

"that  he  is  familiar  with  the  practices  of  the 
Federal  Power  Commission  in  granting  licenses 
for  hydro-electric  projects  subject  to  Federal 
license;  that  he  has  appeared  and  testified  before 
such  commissions  and  knows  the  practices  of  the 
Commission  in  determining  the  legitimate  net  in- 
vestment in  connection  with  such  projects;  that 
he  knows  the  amount  of  the  expenditures  made 
by  The  Washington  Water  Power  Company  for 
engineering,  diamond  drilling,  surveys  and  other 
work  in  connection  with  the  Kettle  Falls  project; 
that  in  his  opinion  all  of  such  expenditures, 
amounting  to  the  siun  of  $465,785.97,  were  legiti- 
mate, proper,  and  fair  and  reasonable."  (T.  of 
R.  p.  195) 

Appellee's  counsel  objected  to  the  foregoing  offer  to 
proof   as   follows : 

"Objected  to  on  the  general  ground  and  upon  the 


46 

special  ground  that  the  opinion  of  the  witness  as 
to  the  reasonable  expenditures  in  connection  with 
the  development  of  the  property  is  not  admissible 
or  has  no  tendency  to  prove  or  disprove  the  fair 
market  value  of  the  land  being  taken  in  this  pro- 
ceeding."  (T.  of  R.  p.  196) 

Specification  of  Error  No.  44.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  44  by  a  qualified  witness : 

"that  he  is  familiar  with  the  generating  facilities, 
power  resources  and  the  growth  of  load  of  The 
Washington  Water  Power  Company,  that  he  has 
participated  in  a  number  of  studies  to  determine 
what  additional  economical  power  sources  are 
available  to  The  Washington  Water  Power  Com- 
pany; that  some  of  the  investigations  and  studies 
leading  up  to  the  development,  as  well  as  the  de- 
signs, of  the  Hood  River  hydro-electric  plant  of 
the  Pacific  Power  and  Light  Company,  the  Lew- 
iston  hydro-electric  plant  of  The  Washington 
Water  Power  Company,  the  Morony  and  Flat- 
head hydro-electric  plant  of  the  Montana  Power 
and  Light  Company  were  carried  out  under  his 
supervision;  that  utilizing  United  States  geologi- 
cal survey  records  of  stream  flow  of  the  Colum- 
bia River  at  Kettle  Falls  covering  a  period  from 
1913  to  1939,  and  utilizing  the  hydraulic  head  to 
be  developed  at  that  site,  the  average  monthly 
power  available  at  Kettle  Falls  was  determined 
for  the  initial,  intermediate  and  ultimate  stages  of 
said  development."   (T.  of  R.  p.  196) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  grounds."  (T.  of  R. 
p.  197) 

Specification  of  Error  No.  45.  The  Court  erred  in  sus- 
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taining  the  objection  of  appellee  to  Offer  of  Proof 
No.  45  by  a  qualified  witness: 

"that  he  studied  the  load  of  The  Washington 
Water  Power  Company,  of  eight  interconnected 
public  utilities  in  the  northwest,  and  of  the  entire 
public  utility  load  in  the  States  of  Montana, 
Washington  and  Oregon  over  the  entire  period 
for  which  records  are  available;  that  the  output 
of  the  Kettle  Falls  plant  would  fit  into  the  load 
requirements  of  The  Washington  Water  Power 
system  and  would  furnish  additional  low-cost 
power  to  its  neighboring  interconnected  systems; 
that  under  increasing  load  conditions  which  were 
apparent  as  early  as  1937,  the  construction  of  the 
initial  stage  of  Kettle  Falls  would  have  been 
undertaken  at  about  that  time;  that  this  need  for 
additional  capacity  and  energy  is  proven  by  the 
purchases  of  power  which  The  Washington  Water 
Power  Company  has  made  from  the  Montana 
Power  Company,  Puget  Sound  Power  and  Light 
Company  and  from  the  Northwestern  Electric 
Company  since  1937;  that  under  the  present  rate 
of  load  growth  the  output  of  the  initial  installa- 
tion at  Kettle  Falls  would  have  been  absorbed  by 
the  interconnected  systems  within  approximately 
three  years;  that  Kettle  Falls  is  the  one  site  on 
the  Columbia  River  that  lends  itself  best  to  de- 
velopment in  stages  so  as  to  meet  growing  load 
demands  without  entailing  excessive  investment 
costs  when  the  plant  is  first  built;  that  general 
layout  plans  have  been  prepared  for  the  initial 
development,  intermediate  development  and  ulti- 
mate development;  that  the  initial  development 
will  develop  42,000  kilowatts,  the  intermediate  de- 
velopment 140,000  kilowatts,  and  the  ultimate 
360,000  kilowatts ;  that  these  plans  have  been  pre- 
pared in  sufficient  detail  to  determine  the  pres- 
ent day  cost  of  each  stage  of  development ;  that 
the  present  day  cost  of  the  initial  stage  of  devel- 
opment would  be  $10,735,000;  that  the  additional 
cost  for  the  intermediate  stage  would  be  $9,674,- 
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000,  and  an  additional  $10,500,000  for  the  ultimate 
stage,  making  a  total  cost  for  the  initial  stage  of 
$10,735,000,  for  the  second  stage,  $20,409,000,  and 
the  ultimate  development,  $30,911,000;  that  for 
the  ultimate  development  the  cost  per  kilowatt 
would  be  eighty-six  dollars;  that  adding  $3,205,- 
000  for  the  lands  and  rights  not  owned  by  The 
Washington  Water  Power  Company  would  be 
$34,116,000,  or  the  equivalent  of  $95.70  per  kilo- 
watt of  installed  capacity;  that  the  present  day 
costs  are  higher  than  the  costs  in  1939,  but  pres- 
ent day  costs  have  been  used  because  the  construc- 
tion period  of  such  dam  would  be  in  the  neigh- 
borhood of  two  to  three  years;  that  the  cost  of  a 
154  kilowatt  transmission  line  from  the  site  to 
Spokane  would  be  $1,381,400,  including  terminal 
station  facilities  in  Spokane;  that  the  cost  of  en- 
ergy from  the  initial  stage  development  would 
be  2.3  mills  at  100  per  cent  load  factor  and  3.85 
mills  at  sixty  per  cent  load  factor;  that  the  cost 
of  energy  for  the  combined  initial  and  intermedi- 
ate stages  would  be  approximately  2.16  mills  at 
sixty  per  cent  load  factor ;  that  the  cost  of  energy 
for  the  ultimate  development  would  be  approxi- 
mately 1.40  mills  at  sixty  per  cent  load  factor; 
that  the  cost  of  power  from  Kettle  Falls,  even  for 
the  initial  stage,  would  be  reasonable  and  consid- 
erably below  what  the  company  has  paid  since 
December  1,  1939,  and  now  pays  for  purchased 
power."   (T.  of  R.  p.  197) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  upon  the  general  ground."  (T.  of 
E.  p.  199) 

Specification  of  Error  No.  46.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  46  by  a  qualified  witness : 
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"that  based  upon  his  experience  in  analyzing  and 
evaluating  water  power  sites  on  navigable  and 
non-navigable  streams,  it  is  his  judgment  that  the 
undeveloped  Kettle  Falls  site  in  1939  had  a  value 
considerably  in  excess  of  the  money  already  in- 
vested in  the  site,  to-wit,  $465,785.57."  (T.  of  R. 
p.  200) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground."  (T.  of  R. 
p.  200) 

Specification  of  Error  No.  47.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
N.  47  by  a  qualified  witness : 

"that  the  completion  of  the  initial  stage  of  devel- 
opment (42,000  kilowatts)  would  cause  a  sub- 
stantial increase  in  the  value  of  the  site  to  The 
Washington  Water  Power  Company."  (T.  of 
R.  p.  200) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground  and  upon  the 
special  ground  that  the  increase  in  value  due  to 
the  completion  of  the  initial  unit  would  not  have 
any  tendency  to  prove  the  fair  market  value  in 
December,  1939."   (T.  of  R.  p.  200) 

Specification  of  Error  No.  48.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  48  by  a  qualified  witness: 

"that  the  cost  of  power  from  Kettle  Falls  initial 
stage  would  be  reasonable  and  considerably  below 
what  the  company  has  paid  on  and  since  Decem- 
ber 9,  1939,  and  now  pays  for  purchased  power." 
(T.  of  R,  p.  201) 
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Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  on  the  general  ground  and  upon  the 
special  ground  that  the  cost  of  power  develop- 
ment in  that  project  would  be  less  than  the  com- 
pany is  paying  now  has  no  tendency  to  establish 
a  fair  market  value."    (T.  of  R.  p.  201) 

Specification  of  Error  No.  49.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  49  by  a  qualified  witness: 

"that  the  uplands  involved  herein,  because  of 
their  geographic  formation  and  topographic  fea- 
tures, making  them  adaptable  for  the  support  of 
hydro-electric  structures,  have  a  greater  value  for 
use  in  connection  with  the  Kettle  Falls  project 
than  have  lands  which  are  necessary  for  reservoir 
purposes  in  connection  with  this  hydro-electric 
project."    (T.  of  R.  p.  202) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  on  the  general  ground."  (T.  of  R. 
p.  202) 

Specification  of  Error  No.  50.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  50  by  a  qualified  witness : 

"that  the  sum  of  $156,043.33  paid  by  the  defend- 
ant, The  Washington  Water  Power  Company,  for 
the  lands  involved  in  this  proceeding  was  a  rea- 
sonable price  for  said  lands  at  the  time  that  they 
were  purchased  by  the  defendant,  The  Washing- 
ton Water  Power  Company  in  1921."  (T.  of  R. 
p.  202) 
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Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

''Objected  to  on  the  general  ground  and  the  spe- 
cial ground  that  the  price  paid  in  1921  is  not  ma- 
terial on  the  question  of  the  fair  market  value  in 
1939."   (T.  of  R.  p.  202) 

Specification  of  Error  No.  51.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
Nos.  51,  57,  63,  and  71  by  qualified  witnesses,  said 
offers  of  proof  being  similar  and  the  substance  of  each 
thereof  being: 

"that  the  lands  of  the  defendant,  The  Washing- 
ton Water  Power  Company  involved  in  this  pro- 
ceeding and  for  which  the  jury  is  to  make  an 
award  in  this  proceeding,  did  on  the  9th  day  of 
December,  1939,  have  an  enhanced  market  value 
because  of  their  extent,  particular  location  and 
relation  to  the  Columbia  River  and  the  rock  for- 
mation on  said  lands,  and  because  of  the  value 
said  lands  would  have  as  a  part  of  and  for  use 
in  connection  with  any  undertaking  to  create  a 
hydro-electric  power  development,  part  of  which 
would  be  on  said  lands."  (T.  of  R.  pp.  203,  209, 
216,  225) 

Appellee's  counsel  objected  to  the  foregoing  offers  of 
proof,  Nos.  51,  57,  63  and  71,  as  follows : 

"Objected  to  on  the  general  grounds."  (T.  of  R. 
pp.  203,  210,  216,  225) 

Specification  of  Error  No.  52.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  53  by  a  qualified  witness : 

"that  he  is  familiar  with  the  fair  market  value  on 
December  9,  1939,  of  the  uplands  of  The  Wash- 
ington Water  Power  Company,  located  at  Kettle 
Falls,  involved  in  this  proceeding,  taking  into  con- 
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sideration  all  the  uses  for  which  they  are  reason- 
ably suitable  and  adaptable;  that  in  his  opinion 
the  fair  market  value  of  said  uplands  of  The 
Washington  Water  Power  Company  on  Decem- 
ber 9,  1939,  was  the  sum  of  $500,000."  (T.  of  R. 
p.  205) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

" Objected  to  upon  the  general  ground."  (T.  of 
R.  p.  205) 

Specification  of  Error  No.  53.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  54  by  a  qualified  witness : 

"that  the  sum  of  $156,043.33  paid  by  the  defend- 
ant, The  Washington  Water  Power  Company  for 
the  lands  involved  in  this  proceeding  wTas  a  rea- 
sonable price  for  said  lands  at  the  time  that  they 
were  purchased  by  the  defendant,  The  Washing- 
ton Water  Power  Company  in  1921."  (T.  of  R. 
p.  205) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
of  proof  as  follows: 

"Objected  to  on  the  general  ground  and  objected 
to  on  the  special  ground  that  the  fair  market 
value  of  the  lands  in  1921  has  no  tendency  to 
establish  the  fair  market  value  of  the  lands  on 
December  9,  1939."   (T.  of  R.  p.  206) 

Specification  of  Error  No.  54.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  55  by  a  qualified  witness: 

"that  he  is  familiar  with  power  site  values  in  the 
State  of  Washington  as  of  December  9,  1939; 
that  the  demand  for  power  was  greater  on  De- 
cember 9,  1939,  than  it  was  during  the  year  1921, 
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and  thai  power  site  rallies  were  generally  higher 
in  the  State  of  Washington  on  December  9,  1939, 
than  they  were  during  the  year  1921."  (T.  of  R. 
p.  207) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  on  the  general  ground."  (T.  of  R. 
p.  208) 

Specification  of  Error  No.  55.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  56  by  a  qualified  witness: 

"that  in  the  opinion  of  said  witness  the  highest 
use  to  which  the  lands  involved  in  this  proceed- 
ing could  be  devoted  would  be  as  abutments  for 
dams  in  connection  with  hydro-electric  develop- 
ment; that  the  market  value  of  these  lands  is 
not  determined  by  the  whole  value  of  said  hydro- 
electric development,  or  by  use  of  the  waters  of 
the  Columbia  River  in  connection  therewith,  but 
is  only  the  value  of  the  land  as  abutment  lands 
taking  into  consideration  all  the  facts  in  regard 
to  the  development  and  cost  of  the  development 
and  the  amount  of  power  that  can  be  developed 
at  the  property;  and  likewise  taking  into  consid- 
eration the  likelihood  or  lack  of  likelihood  of  ob- 
taining the  necessary  license  from  the  Federal 
Power  Commission  by  which  authority  to  con- 
struct a  hydro-electric  jjroject  using  these  lands 
could  be  obtained  in  the  reasonably  near  future; 
and  the  likelihood  or  lack  of  likelihood  that  other 
necessary  consents  to  complete  said  hydro-electric 
project  could  be  obtained  at  a  reasonable  cost  in 
the  reasonably  near  future;  that  he  is  familiar 
with  the  fair  market  value  of  these  lands  based 
upon  a  consideration  of  the  use  of  such  lands  as 
abutment  for  dams  in  connection  with  a  hydro- 
electric development;  that  the  fair  market  value 
of  the  lands  determined  by  a  purchaser  willing  to 
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purchase  but  not  compelled  to  purchase  and  a 
seller  willing  to  sell  but  not  compelled  to  sell, 
both  having  in  mind  all  of  the  considerations 
above  set  forth  by  the  witness,  would  in  his  opin- 
ion be  as  of  December  9,  1939,  $500,000."  (T.  of 
R.  p.  208) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  on  the  general  grounds."  (T.  of  R. 
p.  209) 

Specification  of  Error  No.  56.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  58  by  a  qualified  witness : 

"that  the  witness  J.  P.  Graves  purchased  the 
lands  involved  in  this  action  in  1906  for  the  sum 
of  $80,000  immediately  upon  the  lands  in  Ferry 
County  being  released  to  public  ownership  upon 
the  opening  of  the  Colville  Indian  Reservation; 
that  the  lands  purchased  by  him  at  that  time  were 
purchased  for  the  purpose  of  their  use  as  abut- 
ments for  hydro-electric  developments  or  dams  in 
the  Columbia  River;  that  the  lands  at  that  time 
had  little  or  no  value  for  agricultural,  grazing 
or  other  purposes;  that  the  lands  were  sold  by 
him  in  the  year  1912  to  the  Granby  Consolidated 
Mines  Company  for  the  sum  of  $100,000 ;  that  the 
lands  so  sold  were  sold  for  the  purpose  of  use  as 
lands  for  the  abutment  of  a  power  site  develop- 
ment at  Kettle  Falls  to  be  made  by  the  Granby 
Consolidated  Mining  Company  for  use  in  connec- 
tion with  their  copper  mining  activities;  that  he 
was  a  member  of  the  Board  of  Directors  of  the 
Granby  Consolidated  Mining  Company;  that  the 
Granby  Company  sold  these  lands  to  The  Wash- 
ington Water  Power  Company  in  the  year  1921 
for  the  sum  of  approximately  $150,000."  (T.  of 
R.  p.  210) 
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Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  upon  the  general  ground  and  upon 
the  special  ground  that  the  purpose  for  which  the 
lands  were  purchased  by  the  witness  Graves  or 
the  purpose  for  which  the  lands  were  sold  by  the 
witness  Graves  to  the  Granby  Company  and  the 
figures  on  which  the  several  sales  were  consum- 
mated are  not  admissible  as  having  any  tendency 
to  establish  the  fair  market  value  of  the  lands 
on  December  9,  1939."   (T.  of  R.  p.  211) 

Specification  of  Error  No.  57.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  60  by  a  qualified  witness: 

"that  in  the  opinion  of  the  said  witness  the  said 
land  is  suitable  and  adaptable  for  use  in  connec- 
tion with  the  development  of  hydro-electric  pow- 
er, and  that  in  his  opinion  said  property  would 
have  been  devoted  to  said  use  on  the  9th  of  De- 
cember, 1939,  or  within  the  reasonably  near  future 
thereafter,  had  it  not  been  for  the  Act  passed  by 
Congress  on  August  30,  1935,  authorizing  and 
approving  the  Grand  Coulee  Dam."  (T.  of  R. 
p.  213) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"We  object  to  that  on  the  general  ground  and  upon 
the  special  ground  that  the  testimony  offered  would 
be  merely  a  conclusion  of  the  witness."  (T.  of 
R.  p.  213) 

Specification  of  Error  No.  58.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  61  by  a  qualified  witness : 

"that  the  witness  is  familiar  with  the  Rock  Island 
site  owned  by  the  Puget  Sound  Power  and  Light 
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Company  on  the  Columbia  River  near  Wenatchee, 
Washington^  that  said  power  site  is  similar  in  all 
essential  respects  to  the  power  site  of  the  defend- 
ant at  Kettle  Falls,  Washington;  that  said  jjower 
site  is  located  on  the  same  river,  which  is  a  navi- 
gable stream ;  that  it  was  necessary  to  secure  per- 
mission from  the  Federal  Power  Commission  to 
develop  the  Rock  Island  site;  that  one  of  the 
elements  to  be  taken  into  consideration  in  deter- 
mining the  value  of  land  adaptable  or  suitable  for 
a  power  site  is  the  amount  of  horsepower  which 
it  would  be  reasonably  possible  to  develop  at  such 
site;  that,  generally  speaking,  the  construction 
problems  and  the  available  market  conditions  at 
the  Rock  Island  site  and  the  Kettle  Falls  site 
were  on  December  9,  1939,  so  similar  that  the  rel- 
ative value  per  horsepower  for  each  site  is  the 
same ;  that  the  witness  is  familiar  with  the  prices 
that  were  actually  paid  for  the  lands  in  the  Rock 
Island  dam  site;  that  the  lands  on  either  side  of 
the  Columbia  River  on  which  stand  the  abutments 
of  the  Rock  Island  Dam,  and  the  island  in  the 
middle  of  the  river  at  said  Rock  Island  damsite 
were  purchased  for  $120,000  by  the  Puget  Sound 
Power  and  Light  Company  in  1929 ;  that  the  said 
lands  on  either  side  of  the  river  on  which  stand 
the  abutments  of  the  Rock  Island  dam  were  pur- 
chased by  the  Puget  Sound  Power  and  Light 
Company  before  it  received  any  license  from  the 
Federal  Power  Commission  to  develop  any  hydro- 
electric power  at  this  point."   (T.  of  R.  p.  214) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground  and  upon  the 
special  ground  that  the  testimony  of  the  witness 
as  to  the  acquisition  of  the  power  site  at  Rock 
Island  dam  does  not  have  any  tendency  to  estab- 
lish the  fair  market  value  of  the  site  in  this  case 
or  the  lands  in  this  case;  furthermore,  upon  the 
special  ground  that  the  fact  that  the  lands  at  Rock 
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Island  were  purchased  prior  to  the  Issuance  of  a 
license  by  the  Federal  Power  Commission  is  u<>\ 

material  in  the  determination  of  flic  fair  markel 
value  of  the  lands."  (T.  of  R.  p.  215; 

Specification  of  Error  No.  59.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  62  by  a  qualified  witness: 

"that  in  the  opinion  of  said  witness  the  fair  mar- 
ket value  of  said  property  on  December  9,  1939, 
taking  into  consideration  all  of  the  uses  for  which 
it  was  available  and  adaptable,  and  to  which  it 
might  be  put  in  the  reasonably  near  future  after 
said  date,  was  the  sum  of  $480,000."  (T.  of  R.  p. 
215) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  grounds."  (T.  of  R. 
p.  216) 

Specification  of  Error  No.  60.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  64  by  a  qualified  witness : 

"that  in  the  absence  of  unusual  conditions,  up- 
lands adaptable  and  suitable  for  supporting  abut- 
ments for  dams  have  greater  values  for  use  in 
connection  with  hydro-electric  projects  than  have 
lands  which  are  necessary  for  reservoir  purposes 
in  connection  with  such  hydro-electric  projects." 
(T.  of  R.  p.  217) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground."  (T.  of  R. 
p.  217) 
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Specification  of  Error  No.  61.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
Xo.  60  by  a  qualified  witness  : 

••that  the  sum  of  $156,043.33  paid  by  the  Defend- 
ant, The  Washington  Water  Power  Company  for 
the  lands  involved  in  this  proceeding  was  a  rea- 
sonable price  for  said  lands  at  the  time  that  they 
were  purchased  by  the  defendant.  The  Washing- 
ton Water  Power  Company  in  1921."  (T.  of  R. 
p.  217) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground  and  objected 
to  on  the  special  ground  that  the  fair  market 
value  of  the  lands  in  1921  has  no  materiality  to 
the  market  value  of  the  lands  on  December  9, 
1939."   (T.  of  R.  p.  217) 

Specification  of  Error  No.  62.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
Xo.  66  by  a  qualified  witness: 

"that  he  is  familiar  with  power  site  values  in  the 
State  of  Washington  as  of  December  9,  1939 ;  that 
the  demand  for  power  was  greater  on  December 
9,  1939,  than  it  was  during  the  year  1921,  and 
that  power  site  values  were  higher  in  the  State 
of  Washington  on  December  9,  1939,  than  they 
were  during  the  year  1921."    (T.  of  R.  p.  218) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground."  (T.  of  R. 
p.  218) 

Specification  of  Error  No.  63.   The  Court  erred  in  sus- 
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taining  the  objection  of  appellee  to  Offer  of  Proof 
No.  67  by  a  qualified  witness: 

"that  in  the  opinion  of  said  witness  the  highest 
use  to  which  the  lands  involved  in  this  proceed- 
ing could  be  devoted  would  be  as  abutments  for 
dams  in  connection  with  hydro-electric  develop- 
ment; that  the  market  value  of  these  lands  is 
not  determined  by  the  whole  value  of  said  hy- 
dro-electric development,  or  by  use  of  the  wa- 
ters of  the  Columbia  Eiver  in  connection  there- 
with, but  is  only  the  value  of  the  lands  as  abut- 
ment lands  taking  into  consideration  all  the  facts 
in  regard  to  the  development  and  cost  of  the  de- 
velopment and  the  amount  of  power  that  can  be 
developed  at  the  property;  and  likewise  taking 
into  consideration  the  likelihood  or  the  lack  of 
likelihood  of  obtaining  the  necessary  license  from 
the  Federal  Power  Commission  by  which  author- 
ity to  construct  a  hydro-electric  jjroject  using 
these  lands  could  be  obtained  in  the  reasonably 
near  future;  and  the  likelihood  or  lack  of  likeli- 
hood that  other  necessary  consents  to  complete 
such  hydro-electric  project  could  be  obtained  at 
a  reasonable  cost  in  the  reasonably  near  future; 
that  he  is  familiar  with  the  fair  market  value  of 
these  lands  based  upon  a  consideration  of  the  use 
of  such  lands  as  abutments  for  dams  in  connec- 
tion with  a  hydro-electric  development;  that  the 
fair  market  value  of  the  land  determined  by  a 
purchaser  willing  to  purchase  but  not  compelled 
to  purchase  and  a  seller  willing  to  sell  but  not 
compelled  to  sell,  both  having  in  mind  all  of  the 
consideration  above  set  forth  by  the  witness, 
would  in  his  opinion  be  as  of  December  9,  1939, 
$480,000."    (T.  of  R.  p.  218) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground  and  objected 
to  on  the  additional  ground  that  the  witness  has 
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not  established  his  competency  to  testify  on  that 
question."   (T.  of  R.  p.  219) 

Specification  of  Error  No.  64.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  69  by  a  qualified  witness: 

"that  in  the  opinion  of  said  witness  the  highest 
use  to  which  the  lands  involved  in  this  proceeding 
could  be  devoted  would  be  as  abutments  for  dams 
in  connection  with  hydro-electric  development; 
that  the  market  value  of  these  lands  is  not  deter- 
mined by  the  whole  value  of  such  hydro-electric 
development,  or  by  use  of  the  waters  of  the  Colum- 
bia River  in  connection  therewith,  but  is  only  the 
value  of  the  lands  as  abutment  lands  taking  into 
consideration  all  the  facts  in  regard  to  the  develop- 
ment and  cost  of  the  development  and  the  amount 
of  power  that  can  be  developed  at  the  property; 
and  likewise  taking  into  consideration  the  likeli- 
hood or  the  lack  of  likelihood  of  obtaining  the 
necessary  license  from  the  Federal  Power  Com- 
mission by  which  authority  to  construct  a  hydro- 
electric project  using  these  lands  could  be  ob- 
tained in  the  reasonably  near  future ;  and  the  like- 
lihood or  lack  of  likelihood  that  other  necessary 
consents  to  complete  such  hydro-electric  project 
could  be  obtained  at  a  reasonable  cost  in  the  rea- 
sonably near  future;  that  he  is  familiar  with  the 
fair  market  value  of  these  lands  based  upon  a  con- 
sideration of  the  use  of  such  lands  as  abutments 
for  dams  in  connection  with  a  hydro-electric  de- 
velopment ;  that  the  fair  market  value  of  the  lands 
as  determined  by  a  purchaser  willing  to  purchase 
but  not  compelled  to  purchase  and  a  seller  willing 
to  sell  but  not  compelled  to  sell,  both  having  in 
mind  all  of  the  considerations  above  set  forth  by 
the  witness,  would  in  his  opinion  be  as  of  Decem- 
ber 9,  1939,  $500,000."   (T.  of  R.  p.  222) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 
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"Objected  to  on  the  general  ground  and  upon  the 

special  ground  thai  the  qualifications  of  t lie  wit- 
ness to  testify  on  the  value  of  land  in  this  area 
has  not  been  established."   (T.  of  R.  p.  223) 

Specification  of  Error  No.  65.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  70  by  a  qualified  witness : 

"that  he  is  familiar  with  the  practices  of  the  Fed- 
eral Power  Commission  in  granting  licenses  for 
hydro-electric  projects  upon  navigable  rivers  and 
Government  land;  that  he  has  appeared  and  tes- 
tified before  said  Commission  in  connection  with 
the  land  costs  and  legitimate  net  investment  of 
said  projects,  including  at  least  thirteen  major 
cases ;  that  he  is  familiar  with  the  practices  of  the 
Federal  Power  Commission  in  determining  legiti- 
mate net  investment  in  Federally  licensed  proj- 
ects ;  that  on  the  average  the  costs  allowed  for 
power  site  lands  has  averaged  approximately 
$39.00  per  kilowatt  of  primary  capacity;  that  the 
abutment  lands  necessary  for  the  actual  construc- 
tion of  power  house  facilities  are  from  six  to  seven 
times  as  valuable  as  the  upstream  storage  lands; 
that  this  value  has  been  consistently  recognized, 
allowed  and  approved  by  the  Federal  Power  Com- 
mission in  the  licensing  of  Federal  power  proj- 
ects."   (T.  of  R.  p.  223) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  on  the  general  ground  and  the  spe- 
cial ground  that  one  not  connected  with  the  Fed- 
eral Power  Commission  cannot  testify  as  to  the 
policy  of  that  Commission ;  furthermore,  that  some 
of  the  testimony  offered  would  be  purely  specula- 
tive and  constitute  a  conclusion  of  the  witness  as 
to  what  might  or  might  not  be  done."  (T.  of  R. 
p.  224) 
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Specification  of  Error  No.  66.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  72  by  a  qualified  witness: 

"that  he  has  been  familiar  with  the  practices  of 
and  the  policies  of  the  United  States  Government 
for  more  than  forty  years ;  that  the  policy  of  the 
Government  in  connection  with  the  development 
of  economically  feasible  power  projects  upon  Gov- 
ernment lands  or  on  navigable  streams  under  the 
control  of  the  Government  has  been  to  encourage 
and  promote  development  of  these  projects  under 
proper  restrictions  and  licenses;  that  the  likeli- 
hood of  obtaining  necessary  permissions  and  con- 
sents to  develop  these  projects  is  one  of  the 
elements  considered  by  prospective  purchasers  and 
owners  of  said  sites,  and  is  one  of  the  elements 
entered  into  in  determining  the  fair  market  value 
of  the  said  sites ;  that  he  is  familiar  with  the  prac- 
tices and  policies  of  the  Federal  Power  Commis- 
sion in  connection  with  the  granting  of  licenses 
for  the  development  of  power  sites  on  the  Colum- 
bia River;  that  the  Federal  Power  Commission 
has  granted  licenses  to  private  capital  to  own  and 
develop  a  power  site  at  Rock  Island  on  the  Co- 
lumbia River  and  that  such  fact  would  be  given 
consideration  by  the  purchasers  of  power  site  land 
adjacent  to  the  Coliimbia  River."  (T.  of  R.  p. 
225) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground  and  on  the 
special  ground  that  the  testimony  offered  is  spec- 
ulative and  based  upon  the  opinion  of  this  wit- 
ness as  to  the  policy  of  the  Federal  Power  Com- 
mission."  (T.  of  R.  p.  226) 

Specification  of  Error  No.  67.  The  Court  erred  in  sus- 
taining the  objection  of  aj)pellee  to  Offer  of  Proof 
No.  73  by  a  qualified  witness: 
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''that  he  knows  the  amount  of  expenditures  made 
by  The  Washington  Water  Power  Company  for 
engineering,  diamond  drilling,  surveys  and  other 
work  in  connection  with  the  Kettle  Falls  project, 
including  the  acquisition  of  the  necessary  abut- 
ment lands;  that  the  lands  involved  in  this  pro- 
ceeding, including  expenditures  amounting  to  the 
sum  of  $465,785.97,  in  his  opinion  are  legitimate, 
proper,  fair  and  reasonable  and  would  be  allowed 
as  legitimate  net  investment  if  said  projects  were 
to  be  licensed."   (T.  of  R.  p.  228) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"The  offer  is  objected  to  upon  the  general  ground 
stated  yesterday  and  upon  the  special  ground  that 
the  testimony  would  be  predicated  upon  the  ex- 
penditures made  by  the  landowners."  (T.  of  R. 
p.  228) 

Specification  of  Error  No.  68.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  74  by  a  qualified  witness : 

"that  the  sum  of  $156,043.33  paid  by  the  defend- 
ant, The  Washington  Water  Power  Company,  for 
the  lands  involved  in  this  proceeding  was  a  rea- 
sonable price  for  said  lands  at  the  time  that  they 
were  purchased  by  The  Washington  Water  Power 
Company  in  1921."   (T.  of  R.  p.  228) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground  and  upon  the 
special  ground  that  the  fair  value  of  the  land  in 
1921  is  not  in  issue  in  this  proceeding."  (T.  of  R. 
p.  229) 

Specification  of  Error  No.  69.   The  Court  erred  in  sus- 
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taining  the  objection  of  appellee  to  Offer  of  Proof 
No.  75  by  a  qualified  witness: 

"that  he  is  familiar  with  power  site  values  gen- 
erally throughout  the  United  States  as  of  Decem- 
ber 9,  1939;  that  the  demand  for  power  sites  was 
greater  in  the  State  of  Washington  on  December 
9,  1939,  than  it  was  in  1921;  and  that  said  power 
site  values  were  higher  throughout  the  United 
States  and  in  the  State  of  Washington  on  Decem- 
ber 9,  1939,  than  they  were  in  1921."  (T.  of  R.  p. 
229) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground  and  upon  the 
special  ground  that  the  offered  testimony  is  ob- 
viously based  upon  the  price  paid  by  The  Wash- 
ington Water  Power  Company  in  1921,  and  there- 
fore is  inadmissible  as  evidence."  (T.  of  R.  p. 
229) 

Specification  of  Error  No.  70.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  76  by  means  of  the  official  records  and  reports  of 
the  Federal  Power  Commission: 

"That  it  has  been  the  policy  of  the  Federal  Power 
Commission  to  encourage  the  development  of  pow- 
er sites  upon  navigable  streams  by  financially  re- 
sponsible parties. 

1 '  That  where  the  facts  and  circumstances  surround- 
ing the  development  of  the  power  site  show  that 
the  party  applying  therefor  has  the  necessary 
financial  backing  to  develop  the  site,  that  the 
amount  of  electricity  can  be  properly  used  and 
disposed  of,  the  policy  of  the  Commission  has 
been  to  grant  such  application."   (T.  of  R.  p.  230) 
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Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"Objected  to  on  the  general  ground  and  upon  the 
special  ground  that  there  is  not  sufficient  identifi- 
cation of  the  reports  and  documents  of  the  Fed- 
eral Power  Commission  in  order  to  make  it  pos- 
sible to  determine  whether  or  not  such  reports  in- 
dicate any  such  general  policy."   (T.  of  R.  p.  230) 

Specification  of  Error  No.  71.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  77  by  a  qualified  witness : 

"that  The  Washington  Water  Power  Company 
is  a  public  utility  company  organized  and  existing 
under  the  laws  of  the  State  of  Washington;  that 
it  is  a  subsidiary  company  of  the  American  Power 
and  Light  Company  and  a  member  of  the  Electric 
Bond  and  Share  Company  system;  that  on  De- 
cember 9,  1939,  The  Washington  Water  Power 
Company  had  sufficient  assets  and  financial  back- 
ing to  have  obtained  the  funds  necessary  to  finance 
the  construction  of  the  Kettle  Falls  project."  (T. 
of  R.  p.  231) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

" Objected  to  on  the  general  grounds."  (T.  of  R. 
p.  231) 

Specification  of  Error  No.  72.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  78  by  a  qualified  witness : 

"that  he  is  president  of  The  Washington  Water 
Power  Company,  was  such  president  on  December 
1,  1939,  and  has  been  at  all  times  since;  that  on 
December  31,  1939,  The  Washington  Water  Pow- 
er Company  had  book  assets  of  $76,235,798.39 ; 
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that  it  had  a  surplus  of  $4,775,246.79;  that  it  had 
a  bonded  indebtedness  of  $22,000,000;  that  it  had 
refinanced  its  bonded  indebtedness  in  June,  1939, 
and  had  issued  and  sold  $22,000,000  of  first  mort- 
gage bonds  bearing  three  and  a  half  percent  in- 
terest." (T.  of  R.  p.  231) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  on  the  general  ground  and  on  the 
special  ground  that  the  financial  standing  of  the 
company  at  the  time  the  declaration  was  taken 
would  have  no  tendency  to  establish  the  fair  mar- 
ket value  of  the  property  that  is  being  con- 
demned."   (T.  of  R.  p.  232) 

Specification  of  Error  No.  73.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  79  by  a  qualified  witness : 

"that  The  Washington  Water  Power  Company  is 
a  public  utility  company  organized  and  existing 
under  the  laws  of  the  State  of  Washington;  that 
the  company  has  total  book  assets  of  $76,235,798.39 
as  of  December  31,  1939;  that  it  had  a  surplus  of 
$4,775,246.79;  that  it  had  a  bonded  indebtedness 
of  $22,000,000;  that  it  had  refinanced  its  bonded 
indebtedness  in  June,  1939,  and  had  issued  and  sold 
$22,000,000  of  first  mortgage  bonds  bearing  three 
percent  interest ;  that  as  of  December  9,  1939 ;  The 
Washington  Water  Power  Company  was  engaged 
in  the  production  and  distribution  and  sale  of  elec- 
tric energy  in  the  territory  of  eastern  Washing- 
ton and  northern  Idaho ;  that  the  property  of  Ket- 
tle Falls  was  held  by  the  company  as  part  of  its 
total  electrical  system  for  use  and  development  as 
a  hydro-electric  project  as  soon  as  the  needs  and 
demands  of  the  company  required  its  construc- 
tion."  (T.  of  R.  p.  232) 
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Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

" Objected  to  on  the  general  ground."  (T.  of  k\ 
p.  233) 

Specification  of  Error  No.  74.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  80  by  means  of  the  official  records  and  reports  of 
the  Federal  Power  Commission : 

"That  the  Federal  Power  Commission  has  granted 
many  licenses  for  the  development  of  hydro-elec- 
tric power  plants  upon  navigable  streams;  that 
among  the  principal  ones  so  granted  are  the  fol- 
lowing: Henry  Ford  &  Son  (Inc.),  Hudson  Riv- 
er; Alabama  Power  Co.,  Coosa  River;  South  Car- 
olina Pub.  Ser.  Authority,  Santee  and  Cooper  Riv- 
ers; Louisville  Gas  &  Electric  Co.,  Ohio  River; 
Minnesota  Power  &  Light  Co.,  Mississippi  River ; 
Alabama  Power  Co.,  Tallapoosa  River;  Ford  Mo- 
tor Company,  Mississippi  River;  Susquehanna 
Power  Co.  &  Philadelphia  Electric  Co.,  Susque- 
hanna River ;  Lexington  Water  Power  Co.,  Saluda 
River;  Puget  Sound  Power  &  Light,  Columbia 
River;  Safe  Harbor  Water  Power  Co.,  Susque- 
hanna River."    (T.  of  R.  p.  233) 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"Objected  to  on  the  general  ground."  (T.  of  R. 
p.  234) 

Specification  of  Error  No.  75.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offers  of  Proof 
Nos.  81,  82,  83,  84  and  85  by  qualified  witnesses,  said 
offers  of  proof  being  similar  and  the  substance  of  each 
thereof  being: 
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"that  all  feasible  power  sites  upon  navigable  riv- 
ers have  in  their  natural  state  an  enhanced  market 
value  due  to  the  knowledge  which  is  generally  prev- 
alent among  customers  for  feasible  power  sites; 
that  the  Federal  Power  Commission  will  in  all 
probability  grant  a  license  to  an  applicant  finan- 
cially capable  of  developing  said  site,  and  that 
such  reasonable  probability  of  such  license  being 
granted  by  the  Federal  Power  Commission  in- 
creases the  market  value  of  said  property  over  and 
above  its  value  for  agricultural  purposes."  (T. 
of  R.  pp.  234,  235,  236,  237) 

Appellee's  counsel  objected  to  the  foregoing  offers  of 
proof  as  follows : 

"Objected  to  upon  the  same  general  ground."  (T. 
of  R.  pp.  234,  235,  236,  237,  238) 

Specification  of  Error  No.  76.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  86  (T.  of  R.  p.  238)  consisting  of  defendants'  Iden- 
tification No.  3  (T.  of  R.  p.  271)  being  a  copy  of  the  let- 
ter from  the  Executive  Secretary  of  the  Federal  Power 
Commission  to  the  President  of  The  Washington  Water 
Power  Company  stating  that  there  appeared  to  be  no 
complications  which  would  prevent  the  issuance  of  a 
license  for  the  development  of  the  Kettle  Falls  Project, 
said  copy  of  said  letter  having  then  and  there  been  one 
of  the  documents  covered  by  the  stipulation  relative 
to  the  admission  of  evidence,  which  stipulation  pro- 
vided that  said  document  should  be  admissible  in  evi- 
dence subject  only  to  objections  upon  the  ground  of 
materiality  or  relevancy. 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 
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"The  offer  is  objected   to  upon  the  general 
ground."    (T.  of  R.  p.  239) 

Specification  of  Error  No.  77.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  87  (T.  of  R.  p.  239)  consisting  of  defendants'  Iden- 
tification No.  4  (T.  of  R.  p.  273)  being  a  copy  of  a  let- 
ter from  the  Executive  Secretary  of  the  Federal  Power 
Commission,  which  letter  informed  the  President  of 
The  Washington  Water  Power  Company  that  he  was 
correct  in  assuming  that  the  Commission  would  issue  a 
license  for  the  project  prior  to  the  time  when  The 
Washington  Water  Power  Company  did  obtain  title 
or  flowage  rights  over  the  land  to  be  affected  by  the 
proposed  development ;  said  copy  of  said  letter  having 
then  and  there  been  one  of  the  documents  covered  by 
the  stipulation  relative  to  the  admission  of  evidence, 
wThich  stipulation  provided  that  said  document  should 
be  admissible  in  evidence  subject  only  to  objections 
upon  the  ground  of  materiality  or  relevancy. 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"The  offer  of  proof  is  objected  to  upon  the  gen- 
eral grounds. "   (T.  of  R.  p.  239) 

Specification  of  Error  No.  78.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  88  (T.  of  R.  p.  240)  consisting  of  defendants'  Iden- 
tification No.  5  (T.  of  R.  p.  274)  being  a  copy  of  the  Ap- 
plication for  a  Permit  to  Appropriate  the  Public  Wa- 
ters of  the  State  of  Washington,  said  copy  of  said  Ap- 
plication having  then  and  there  been  one  of  the  docu- 
ments covered  by  the  stipulation  relative  to  the  admis- 
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sion  of  evidence,  which  stipulation  provided  that  said 
document  should  be  admissible  in  evidence  subject  only 
to  objections  upon  the  ground  of  materiality  or  rele- 
vancy. 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"The  offer  is  objected  to  upon  the  general 
ground."   (T.  of  R.  p.  240) 

Specification  of  Error  No.  79.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  89  (T.  of  R.  p.  240)  consisting  of  defendants'  Iden- 
tification No.  6  (T.  of  R.  p.  279)  being  a  copy  of  an  Ap- 
plication for  a  Permit  to  Construct  a  Reservoir  and  to 
store  for  Beneficial  Use  the  Unappropriated  Waters  of 
the  State  of  Washington,  said  copy  of  said  Application 
having  then  and  there  been  one  of  the  documents  cov- 
ered by  the  stipulation  relative  to  the  admission  of 
evidence,  which  stipulation  provided  that  said  docu- 
ment should  be  admissible  in  evidence  subject  only  to 
objections  upon  the  ground  of  materiality  or  relevancy. 
Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows: 

"The  offer  is  objected  to  upon  the  general 
ground."   (T.  of  R.  p.  241) 

Specification  of  Error  No.  80.  The  Court  erred  in  sus- 
taining the  objection  of  appellee  to  Offer  of  Proof 
No.  90  (T.  of  R.  p.  241)  consisting  of  defendants'  Iden- 
tification No.  7  (T.  of  R.  p.  281)  being  a  copy  of  a  letter 
from  the  State  of  Washington,  Department  of  Conser- 
vation and  Development,  Division  of  Hydraulics,  Olym- 
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pia,  from  Charles  J.  Bartholet,  Supervisor  of  Hy- 
draulics, to  The  Washington  Water  Power  Company 
advising  that  on  July  17,  1934,  permits  to  appropriate 
and  store  waters  of  the  Columbia  River  were  issued 
to  the  Columbia  Basin  Commission  for  the  develop- 
ment of  the  project  at  Grand  Coulee,  and  notifying 
The  Washington  Water  Power  Company  that  its  appli- 
cations to  appropriate  and  store  waters  at  Kettle  Falls 
would  be  kept  in  good  standing  until  steps  were  taken 
to  construct  the  dam  at  Grand  Coulee  to  the  full  height, 
or  an  elevation  of  1300  feet  approximately,  U.  S.  datum, 
said  copy  of  said  letter  having  then  and  there  been  one 
of  the  documents  covered  by  the  stipulation  relative 
to  the  admission  of  evidence,  which  stipulation  pro- 
vided that  said  document  should  be  admissible  in  evi- 
dence subject  only  to  objections  upon  the  ground  of 
materiality  or  relevancy. 

Appellee's  counsel  objected  to  the  foregoing  offer  of 
proof  as  follows : 

"The  offer  is  objected  to  upon  the  general 
ground."   (T.  of  R.  p.  241) 
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SUMMARY  OF  THE  ARGUMENT 

Briefly  summarized  appellants'  contention  is  this: 

That  it  was  the  owner  of  a  certain  tract  of  land  on 
the  Columbia  River  which  it  bought  at  the  price  of 
$150,000.00  for  the  purpose  of  developing  into  a  power 
site  and  upon  which  it  has  spent  several  hundred  thou- 
sand dollars  in  preliminary  development  work;  that 
the  government  condemned  the  property  for  Federal 
public  purposes  and  it  is,  therefore,  obligated  to  pay 
the  Company  just  compensation  under  the  5th  Amend- 
ment ;  that  the  value  of  the  property  is  to  be  measured 
by  its  market  value  for  the  most  profitable  use  it  is 
likely  that  it  can  be  devoted  to  in  the  reasonably  near 
future ;  that  this  is  true  even  though  said  use  requires 
that  the  property  be  combined  with  other  property  or 
rights  if  the  likelihood  that  such  combination  can  be 
effected  is  great  enough  to  enhance  the  market  value; 
that  the  government  cannot  deprive  the  owner  of 
this  value  just  because  one  of  the  constituents  of  the 
combination  happens  to  be  government  property;  that 
it  was  therefore  error  not  to  permit  the  Company  to 
prove,  as  it  offered  to  do,  that  the  property  had  an 
established  and  recognized  value  for  power  site  pur- 
poses; that  the  site  had  been  sought  after  for  many 
years  by  private  industry  and  was  now  held  by  the 
Power  Company  for  development  purposes;  that  ap- 
plication was  pending  for  a  license  to  develop  it;  and 
that  but  for  the  taking  by  the  government  it  would  in 
all  probability  have  been  so  developed;  that  to  limit 
the  award  for  these  barren  rocks  to  agricultural,  tim- 
ber or  other  purposes  and  to  pay  less  than  $8,000.00 
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therefor,  is  to  confiscate  the  defendant's  property  in 
plain  violation  of  the  5th  Amendment. 


ARGUMENT 

We  regret  the  number  of  specifications  of  error  it 
was  necessary  to  burden  the  court  with  in  this  case 
but  under  the  rules  of  this  court  it  appeared  to  be  ad- 
visable to  specify  as  error  the  rejection  of  each  offer 
of  proof,  but  we  see  no  reason  why  they  can  not  all 
be  argued  together.  The  only  question  between  the  gov- 
ernment and  the  Power  Company  is,  did  the  trial  court 
err  in  refusing  to  permit  the  introduction  of  any  evi- 
dence of  power  site  value  in  relation  to  the  land  in- 
volved, and,  since  its  value  for  all  other  purposes  was 
agreed  upon,  in  directing  a  verdict  for  that  amount.  If 
this  court  holds  that  any  of  the  evidence  offered  should 
properly  be  submitted  to  the  jury,  the  case  should  be 
reversed  and  the  scope  and  extent  of  the  evidence  prop- 
erly admissible  to  prove  power  site  values  can  be  left 
to  the  determination  of  the  district  court  upon  a  re- 
trial. If,  however,  the  court  should  feel  called  upon 
to  pass  upon  the  individual  offers  of  proof  the  record 
shows  that  only  as  to  offers  Nos.  33,  34,  40,  50,  54,  60,  65, 
74,  were  objections  sustained  on  any  other  grounds  than 
the  ground  of  the  general  objection  made  to  all  the 
offers,  and  these  we  will  discuss  briefly  at  the  close  of 
the  argument. 

There  are  a  few  fundamental  principles  and  distinc- 
tions which  we  believe  must  be  kept  in  mind  at  all 
times  in  the  consideration  of  this  case. 
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First  of  all,  this  is  an  out  and  out  condemnation  or 
"taking"  ease,  as  distinguished  from  a  cause  of  action 
for  damages  where  the  government's  action  has  re- 
sulted in  injury  to  the  defendant's  property  without 
actually  taking  it. 

Secondly,  it  is  conceded  that  the  government  has 
the  right  to  take  this  property  and  consequently  the 
use  for  which  it  is  taking  it  is  of  no  materiality. 

These  principles  are  of  importance  here  because  it 
is  the  settled  law  that  the  United  States  may  in  the 
exercise  of  its  right  to  improve  navigation  do  many 
things  which  may  cause  a  loss  to  a  land  owner  or  other 
individual  and  yet,  if  the  act  of  the  government  does 
not  amount  to  a  "taking"  of  the  property,  the  injury 
is  damnum  absque  injuria  and  the  5th  Amendment  pro- 
vides no  protection. 

Typical  of  these  cases  is  Gibson  v.  United  States, 
166  U.  S.  269,  41  L.  ed.  996.  In  that  case  the  claimant 
owned  a  valuable  farm  on  an  island  in  the  Ohio  River. 
One  side  constituted  a  landing  which  was  used  in  ship- 
ping products  from  and  supplies  to  his  farm.  The  gov- 
ernment in  the  exercise  of  its  right  to  improve  naviga- 
tion built  a  dike  on  the  river  which  substantially  de- 
stroyed the  landing  of  the  claimant  by  preventing  free 
egress  and  ingress  to  and  from  the  landing.  The  court 
held  that  the  United  States  was  not  liable  for  any  dam- 
ages, saying: 

"All  navigable  waters  are  under  the  control  of 
the  United  States  for  the  purpose  of  regulating 
and  improving  navigation,  and  although  the  title 
to  the  shore  and  submerged  soil  is  in  the  various 
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states  and  individual  owners  u  n  d  e  r  them,  it  is 
always  subject  to  the  servitude  in  respect  of  navi- 
gation created  in  favor  of  the  Federal  government 
by  the  Constitution.  166  U.  S.  269,  271,  272,  41  L. 
ed.  996,  1000,  17  S.  Ct.  Rep.  578." 

Other  cases  announcing  this  principle  are : 

Scranton  v.  Wheeler,  179  U.  S.  141,  45  L.  ed. 
126,  21  S.  Ct.  48; 

Union  Bridge  Co.  v.  IT.  S.,  204  U.  S.  364,  51  L. 
ed.  523,  27  S.  Ct.  Rep.  367; 

Willink  v.  U.  S.,  240  U.  S.  572,  60  L.  ed.  808,  36 
S.  Ct.  422. 

Equally  true  on  the  other  hand  is  the  proposition 
that  when  property  is  taken  just  compensation  must 
be  made  and  the  purposes  for  which  the  property  is 
taken  is  wholly  immaterial. 

In  Monongahela  Navigation  Co.  v.  U.  S.,  148  IT.  S. 
312,  37  L.  ed.  463, 13  S.  Ct.  622,  the  government  brought 
condemnation  proceedings  to  acquire  the  property  of 
the  Navigation  Company  consisting  of  its  franchise 
and  locks,  canals,  etc.,  some  of  which  at  least  were  in 
the  bed  of  a  navigable  river.  The  court  held  that  the  fact 
the  taking  was  for  the  improvement  of  navigation  was 
immaterial;  just  compensation  must  be  made,  saying: 


a*  *  * 


Congress  has  supreme  control  over  the 
regulation  of  commerce,  but  if  in  exercising  that 
supreme  control,  it  deems  it  necessary  to  take  pri- 
vate property,  then  it  must  proceed  subject  to  the 
limitations  imposed  by  this  5th  amendment,  and 
can  take  only  on  payment  of  just  compensation. 
The  power  to  regulate  commerce  is  not  given  in 
any  broader  terms  than  that  to  establish  post- 
offices  and  post  roads;  but  if  Congress  wishes  to 
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take  private  property  upon  which  to  build  a  post- 
office,  it  must  either  agree  upon  the  price  with  the 
owner,  or  in  condemnation  pay  just  compensation 
therefor.  *  *  *  Whatever  be  the  true  value  of  that 
which  it  takes  front  the  individual  owner,  must  be 
paid  to  him  before  it  can  be  said  that  just  com- 
pensation for  the  property  has  been  made.  And 
that  which  is  true  in  respect  to  a  condemnation  of 
property  for  a  postoffice  is  equally  true  when  con- 
demnation is  sought  for  the  purpose  of  improving 
a  natural  highway.  Suppose  in  the  improvement 
of  a  navigable  stream,  it  was  deemed  essential  to 
construct  a  canal  with  locks,  in  order  to  pass, 
around  rapids  or  falls.  Of  the  power  of  Congress 
to  condemn  whatever  land  may  be  necessary  for 
such  canal,  there  can  be  no  question;  and  of  the 
( qual  necessity  of  paying  full  compensation  for 
all  private  property  taken  there  can  be  as  little 
doubt.  If  a  man's  house  must  be  taken,  that  must 
be  paid  for;  and,  if  the  property  is  held  and  im- 
proved under  a  franchise  from  the  state,  with 
power  to  take  tolls,  that  franchise  must  be  paid 
for,  because  it  is  a  substantial  element  in  the  value 
of  the  property  taken.  So,  coming  to  the  case  be- 
fore us,  while  the  power  of  Congress  to  take  this 
property  is  unquestionable,  yet  the  power  to  take 
is  subject  to  the  constitutional  limitation  of  just 
compensation.  *  *  *"  148  U.  S.  312,  336,  337,  37  L. 
ed.  463,  471,  472,  13  S.  Ct.  Rep.  622.  (Emphasis 
supplied) 

The  same  principle  is  announced  in : 

U.  S.  v.  Lynah,  188  U.  S.  445,  47  L.  ed.  539,  23  S. 
Ct.  349; 

U.  S.  v.  Cress,  243  U.  S.  316,  61  L.  ed.  746,  37  S. 
Ct.  380; 

Olson  v.  U.  S.,  292  U.  S.  246,  78  L.  ed.  1236,  54  S. 
Ct.  704; 

Reagan  v.  Farmers  Loan  T.  Co.,  154  U.  S.  362, 
38  L.  ed.  1014,  14  S.  Ct,  1047. 
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Here  the  government  by  this  proceeding  took  the  alt- 
solute  fee  simple  title  of  this  land  from  the  Power 
Company,  whom  it  is  conceded  held  that  title,  and 
transferred  it  to  itself  in  accordance  with  the  provi- 
sions of  Sec.  258a  Title  40  U.  S.  C.  and  thereby  made 
itself  liable  to  the  rule  that  "no  private  property  shall 
be  appropriated  to  public  use  unless  a  full  and  exact 
equivalent  for  it  be  returned  to  the  owner. ' '  Mononga- 
hela  Navigation  Co.  v.  U.  8.,  148  U.  S.  312,  at  326,  37 
L.  ed.  463,  13  S.  Ct.  622. 

The  issue  then  resolves  itself  into  a  determination 
of  what  is  a  "full  and  exact  equivalent,"  measured  in 
dollars.  Of  course,  such  exact  equivalent  is  to  be  deter- 
mined wholly  disregarding  any  effect  which  the  build- 
ing of  the  Grand  Coulee  Project  might  have.  The  rule 
is  aptly  stated  in  Nichols  on  Eminent  Domain  (2d  Ed.) 
Sec.  221,  pages  675,  676,  as  follows : 

"Sec.  221.  Appreciation  in  Value  from  the  Im- 
provement Itself. 

"It  rarely  happens  that  proceedings  for  the  con- 
demnation of  land  for  the  public  use  are  instituted 
without  months,  years,  and,  in  some  instances,  cen- 
turies of  time  spent  in  preliminary  discussion  and 
in  the  making  of  tentative  plans.  These  discus- 
sions and  plans  are  usually  known  to  the  owners 
and  other  persons  interested  in  land  in  the  vicinity 
of  the  proposed  improvement,  and  are  matters  of 
common  talk  in  the  neighborhood.  If  the  project- 
ed public  work  will  be  injurious  to  the  neighbor- 
hood through  which  it  will  pass,  the  fact  that  it  is 
hanging  like  the  sword  of  Damocles  over  the  heads 
of  the  land  owners  in  the  vicinity  cannot  but  fail 
to  have  a  depressing  effect  upon  values,  and  on 
the  other  hand  if  it  is  expected  that  the  improve- 
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meni  will  be  of  such  a  character  as  to  benefit  the 
surrounding  land,  values  usually  rise  in  anticipa- 
tion of  the  construction  of  the  improvement.  When 
the  taking  is  finally  made,  the  question  arises 
whether  this  anticipatory  modification  of  values 
should  be  considered  in  awarding  damages. 

"If  it  is  known  from  the  very  first  exactly  where 
the  improvement  will  be  located  if  it  is  construct- 
ed at  all,  the  property  that  will  be  required  for  its 
site  will  not  participate  in  the  rise  or  fall  in  values, 
for  since  such  property  is  bound  to  be  taken  if  the 
improvement  is  constructed,  it  can  never  by  any 
possibility  either  suffer  from  or  enjoy  the  effects 
of  the  maintenance  of  the  public  work  in  its  neigh- 
borhood; and  consequently  it  is  well  settled  that 
in  such  case  in  valuing  the  land  the  effect  of  the 
proposed  improvement  upon  the  neighborhood 
must  be  ignored.  *  *  *" 

"*  *  *  To  allow  a  public  agency  to  depress  mar- 
ket values  in  a  particular  neighborhood  by  threat- 
ening to  erect  an  offensive  structure  in  its  midst, 
and  then  to  take  advantage  of  this  depression  in 
paying  for  the  land  required  for  the  structure 
would  be  so  abhorrent  to  the  public  sense  of  justice 
that  it  has  never  been  seriously  argued  that  it 
could  be  done  ;  *  *  * " 

Lewis  on  Eminent  Domain  (3d  Ed.)  Sec.  745,  pages 
1329,  1330,  states  the  proposition  thus : 

"Sec.  745.  Enhancement  Caused  by  the  Work 
or  Improvement. 

"*  *  *  If  the  proposed  improvement  had  depreci- 
ated the  value  of  the  property,  it  would  be  very 
unjust  that  the  condemning  party  should  get  it  at 
its  depreciated  value,  and  the  correct  rule  would 
seem  to  be  that  the  value  should  be  estimated  irre- 
spective of  any  effect  produced  by  the  proposed 
work.  *  *  *" 

Here  of  course  the  place  where  the  Grand  Coulee 
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Dam  would  be  built,  if  it  was  built,  was  known  for 
years  in  advance.  We  make  no  claim  for  any  value 
whatever  that  our  land  might  have  gained  as  part  of, 
or  in  any  way  connected  with  the  Grand  Coulee  project. 
Likewise,  it  has  lost  no  value  because  of  the  building 
of  the  Grand  Coulee  Dam.  To  hold  otherwise  would  be 
to  hold  that  all  the  land  in  the  reservoir  became  value- 
less when  it  is  was  decided  to  build  the  project,  as  no 
one  would  purchase  a  piece  of  land  which  was  shortly 
to  become  the  bottom  of  a  lake  forever. 

What,  then,  is  the  measure  of  just  compensation? 

There  are  a  world  of  state  and  federal  decisions  on 
this  question  but  we  shall  content  ourselves  with  call- 
ing the  court's  attention  to  only  a  few,  as  the  courts 
generally  are  in  agreement  on  the  rules.  It  is  only  the 
application  of  them  to  this  particular  situation  that 
presents  difficulty. 

An  early  case,  but  one  closely  analogous  on  its  facts, 
is  Little  Rock  Junction  Ry.  v.  Woodruff,  49  Ark.  381, 
5  S.  W.  792.  This  was  a  condemnation  case  in  which 
the  railway  company  sought  to  acquire  some  land 
known  as  the  "Point  of  Rocks"  on  the  Arkansas  River 
near  Little  Rock  for  use  as  a  site  for  a  bridge  across 
the  river.  The  river  was  a  navigable  stream  and  a 
bridge  could  only  be  built  across  it  under  a  permit  from 
the  Secretary  of  War.  The  owner  of  the  property  had 
no  such  permit  and  the  only  issue  was  the  value  of  the 
property.  The  court  permitted  testimony  of  its  mar- 
ket value  for  bridge  site  purposes  and  the  jury  re- 
turned a  verdict  of  $20,000  which  the  Supreme  Court 
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affirmed.   In  discussing  what  just  compensation  is,  the 
court  said : 

"What  is  the  measure  of  compensation  which  the 
citizen  is  entitled  to  demand  for  his  property  when 
thus  taken0?  We  think  the  general  concurrence  of 
authority  is  that  the  true  measure  is  the  market 
value  of  the  property.  Mr.  Cooley  says :  '  The  prin- 
ciple upon  which  the  damages  are  to  be  assessed  is 
always  an  important  consideration  in  these  cases; 
and  the  circumstances  of  different  appropriations 
are  sometimes  so  peculiar  that  it  has  been  found 
somewhat  difficult  to  establish  a  rule  that  shall 
always  be  just  and  equitable.  If  the  whole  of  a 
man's  estate  is  taken,  there  can  generally  be  little 
difficulty  in  fixing  upon  the  measure  of  compensa- 
tion; for  it  is  apparent  that,  in  such  cases,  he 
ought  to  have  the  whole  market  value  of  his  prem- 
ises, and  he  cannot  reasonably  demand  more.  The 
question  is  reduced  to  one  of  market  value,  to  be 
determined  upon  the  testimony  of  those  who  have 
knowledge  upon  that  subject,  or  whose  business 
or  experience  entitles  their  opinions  to  weight.' 
Cooley,  Const.  Lim.  565. 

"In  Boom  Co.  v.  Patterson,  98  U.  S.  403,  the 
court  say:  'The  inquiry  in  such  cases  must  be, 
what  is  the  property  worth  in  the  market,  viewed 
not  merely  with  reference  to  the  uses  to  which  it 
is  at  the  time  applied,  but  with  reference  to  the 
uses  to  which  it  is  plainly  adapted.' 

"A  frequent  source  of  confusion  in  cases  of  con- 
demnation is  that  property  sometimes  seems  to 
have  a  value  other  than  and  different  from  its  mar- 
ket value.  Bouvier,  in  his  definition  of  'value,' 
says:  'This  term  has  two  different  meanings.  It 
sometimes  expresses  the  utility  of  an  object,  and 
sometimes  the  power  of  purchasing  other  goods 
with  it.  The  first  may  be  called  the  value  in  use, 
the  latter  value  in  exchange.'  Webster  recognizes 
a  difference  between  'intrinsic'  and  'exchangeable' 
value.  Webst.  Diet.  'Value.'  We  also  read  in  the 
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law-books  <>!'  the  pretiwn  affection/is  which  some- 
times attaches  to  property,  and  is  recognized  by 
the  courts.  This  theory  that  property  may  have 
more  than  one  value  does  not  go,  however,  with- 
out dispute.  Judge  Lumpkin,  in  Harrison  v. 
Young,  9  Ga.  359,  says  that  'the  value  of  land,  or 
anything  else  is  the  price  it  will  bring  in  the  mar- 
ket.' Whether  this  theory  of  different  values  is 
well  or  ill  founded,  we  think  that  everyone  who 
has  had  experience  in  trying  condemnation  cases 
will  corroborate  us  in  saying  that  such  an  idea 
obtains  to  a  great  extent  among  those  who  are 
called  to  testify  as  to  the  value  of  property. 

"*  *  *  Since,  then,  the  market  value  is  the  cri- 
terion of  damages,  we  are  led  to  inquire,  what  is 
the  market  value?  The  word  'market'  conveys  the 
idea  of  selling,  and  the  market  value,  it  would  seem 
to  follow,  is  the  selling  value.  It  is  the  price  which 
an  article  will  bring  when  offered  for  sale  in  the 
market.  It  is  the  highest  price  which  those  having 
the  ability  and  the  occasion  to  buy  are  willing  to 
pay.  The  owner,  in  parting  with  his  property  to 
the  state,  is  entitled  to  receive  just  such  an  amount 
as  he  could  obtain  if  he  were  to  go  upon  the  mar- 
ket and  offer  the  property  for  sale.  To  give  him 
more  than  this  would  be  to  give  him  more  than 
the  market  value,  and  to  give  him  less  would  not 
be  full  compensation.  Of  course,  real  estate  is  not 
like  cotton,  grain,  and  other  commercial  products. 
It  cannot  be  sold  upon  an  hour's  notice.  To  sell 
land  at  its  market  value  sometimes  requires  effort 
and  negotiation  for  some  weeks,  or  even  for  some 
months.  And,  when  we  say  that  the  owner  is  en- 
titled to  receive  the  price  for  which  he  could  sell 
the  property,  we  do  not  mean  the  price  he  would 
realize  at  a  forced  sale  upon  short  notice,  but  the 
price  that  he  could  obtain  after  reasonable  and 
ample  time,  such  as  would  ordinarily  be  taken  by 
an  owner  to  make  sale  of  like  property.  Yet  it 
must  be  the  amount  which  could  have  been  obtained 
for  the  property  with  reference  to  the  market  value 
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at  the  time  of  its  appropriation.  One  who  antici- 
pates an  increase  in  the  value  of  his  property  may 
feel  it  a  hardship  to  surrender  it  without  receiv- 
ing more  than  its  present  market  value;  but  it 
would  be  a  hopeless  task  to  either  measure  or  sat- 
isfy the  anticipations  of  a  sanguine  land-owner. 
If  the  market  value  is  the  price  for  which  the  prop- 
erty could  be  sold  on  the  market,  we  are  next  led 
to  inquire,  how  is  the  market  value  to  be  proven? 
This  is  usually  done  by  calling  witnesses  who  are 
familiar  with  the  property,  and  asking  their  opin- 
ion as  to  such  value.  Here  is  one  of  the  recog- 
nized exceptions  to  the  general  rule  that  wit- 
nesses are  to  state  facts,  and  not  to  express  opin- 
ions. When  the  witness  has  made  his  estimate  as 
to  the  market  value  of  the  property,  it  is  compe- 
tent to  support  his  estimate  by  having  him  describe 
the  property,  giving  its  location,  advantages,  and 
surroundings,  though  ordinarily  this  would  be  un- 
called for  unless  his  estimate  was  attacked  on  his 
cross-examination;  in  which  case  the  party  intro- 
ducing him  would  have  ample  opportunity  to  rebut 
any  facts  which  might  appear  to  be  derogatory  to 
his  estimate.  How  much  latitude  should  be  allowed 
the  parties  in  the  way  of  bringing  out  in  the  testi- 
mony collateral,  or  perhaps,  we  should  say,  cumu- 
lative, facts,  to  support,  the  estimates  made  by 
witnesses,  is  a  matter  that  must  be  left  very  largely 
to  the  discretion  of  the  presiding  judge. 

a  *  *  *  j^s  a  generai  guide  to  the  range  which  the 
testimony  should  be  allowed  to  assume,  we  think 
it  safe  to  say  that  the  land-owner  should  be  allowed 
to  state,  and  have  his  witnesses  to  state,  every  fact 
concerning  the  property  which  he  would  naturally 
be  disposed  to  adduce  in  order  to  place  it  in  an 
advantageous  light  if  he  were  attempting  to  negoti- 
ate a  sale  of  it  to  a  private  individual.  On  the  other 
hand,  the  jury,  and  the  opposing  counsel  for  the 
information  of  the  jury,  should  be  allowed  to  make 
every  inquiry  touching  the  property  which  one 
about  to  buy  it  would  feel  it  to  his  interest  to 


83 

make.  This  is  only  another  way  of  stating  the  rule 
laid  down  as  follows  in  Boom  Co.  v.  Patterson, 
supra:  'In  determining  the  value  of  laud  appropri- 
ated for  public  purposes,  the  same  considerations 
ore  to  be  regarded  as  vn  a  sale  of  property  between 
private  parties.' 

''Taking  this  rule  as  a  line  of  departure,  we  pro- 
ceed to  determine  the  point — We  may  say  the  only 
point — which  counsel  have  made  the  subject  of  con- 
troversy in  their  briefs ;  that  is  to  say,  whether  it 
was  competent  for  appellees  to  adduce  evidence  to 
show  the  value  and  advantages  which  the  Point 
of  Rocks  possessed  as  a  bridge-site.  The  counsel 
for  appellant  contends  that  the  fact  that  the  Point 
of  Rocks  constitutes  an  eligible  bridge-site  is  not 
properly  admissible  as  an  element  of  value  in  this 
case.  But,  inasmuch  as  the  counsel  each  accuse  the 
other  of  misstating  his  contention,  it  will  perhaps 
be  safest  to  allow  the  counsel  for  appellant  to  state 
his  position  in  his  own  wTay.  We  accordingly  quote 
from  his  brief  as  follows:  'We  contend  that,  hav- 
ing a  special  right  under  the  laws  of  Arkansas  to 
construct  the  road  which  we  have  constructed,  and 
of  erecting  said  bridge,  and  the  defendants  not  hav- 
ing shown  any  such,  or  similar  right,  that  the 
defendants  cannot  have  damages  based  upon  a  ttse 
to  which  they  could  not  have  put  the  property, 
hut  only  for  being  deprived  of  the  right  to  devote 
the  property  to  such  uses  as  the  laic  allows  them 
to  devote  it  to/  'If  Woodruff  did  not  have  the 
right  to  bridge  the  Arkansas,  he  has  not  been 
deprived  of  anything  but  his  land/  This  is  ask- 
ing us  to  put  fetters  on  the  market  value,  if  it  is 
not  a  proposition  to  discard  it  as  a  criterion  of 
damages  altogether.  It  can  hardly  be  doubted  that, 
if  Woodruff  had  gone  upon  the  market  to  sell  this 
property,  he  wTould  not  have  concealed  the  fact  that 
it  possessed  superior  advantages  as  a  bridge-site. 
Now,  if  he  would  not  have  concealed  it  from  a 
purchaser,  it  would  be  unfair  to  him  for  the  court 
to  conceal  it  from  the  jury.   On  the  other  hand,  if 
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one  bad  been  about  to  purchase  this  property,  be 
would  hardly  have  been  so  obtuse  as  to  overlook 
an  element  of  value  so  obvious  as  its  eligibility 
for  a  bridge-site.  Railroad  and  bridge  companies 
do  not  condemn  all  the  land  they  make  use  of  in 
their  location.  The  amount  they  obtain  in  this 
way  constitutes,  perhaps,  a  small  per  cent  of  what 
they  utilize.  They  are  frequently  in  the  market  as 
purchasers,  and  they  are  sometimes  in  a  position 
to  dictate  very  favorable  terms.  We  think  the 
probable  demand  that  there  may  be  for  suburban 
land  for  depot  and  bridge-sites  is  a  recognized  fac- 
tor in  the  market  value  of  property  in  some  cases. 
All  that  lends  value  to  anything  that  we  possess 
is  the  fact  that  other  people  want  it,  and  are  will- 
ing to  pay  the  m  oney  to  get  it.  If  it  were  an- 
nounced that  a  point  of  rocks  on  the  Mississippi 
river  at  Hope  field,  opposite  Memphis,  was  offered, 
for  sale  upon  the  market,  it  is  easy  to  predict  that 
there  would  he  no  lack  of  bidders,  and  that  the 
price  offered  would  he  very  much  above  what  the 
property  would  he  'worth  as  a  piece  of  land.'  In 
their  anxiety  to  secure  property  so  valuable,  bid- 
ders would  hardly  delay  until  they  had  obtained 
authority  to  build  a  bridge/'  5  S.  W.  792,  793,  794, 
795.    (Emphasis  supplied) 

We  think  the  analogy  of  this  case  is  particularly  apt 
because  it  disposes  of  the  contention  which  the  govern- 
ment so  strongly  relies  on  here,  namely,  if  the  Power 
Company  had  no  right  to  build  the  dam  and  power 
house  it  has  not  been  deprived  of  anything  but  its  land. 
The  answer  to  the  appellee's  argument,  as  pointed  out 
so  ably  by  the  court,  is  that  such  a  ruling  would  put 
fetters  on  the  market  value,  because  even  though  the 
owner  lacks  the  legal  right  to  build  a  dam,  still,  if  his 
land  would  command  a  higher  price  in  the  market  than 
land  unsuited  for  dam  purposes,  he  is  entitled  to  such 
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value  when  his  land  is  taken  from  him  by  condemna- 
tion. 

The  Arkansas  Court  placed  much  reliance  on  the 
case  of  Mississippi  and  Rum  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  L.  ed.  206.  This  also  was  a 
condemnation  suit  brought  by  the  Boom  Company  to 
acquire  title  to  some  islands  belonging  to  Patterson  in 
the  Mississippi  River.  The  sole  issue  was  whether  the 
islands  had  a  special  value  for  boom  purposes  or  only 
value  for  agricultural  purposes.  The  jury  fixed  their 
value  at  $300  for  all  purposes  other  than  boom  pur- 
poses and  $9,358.33  for  boom  purposes.  The  Mississippi 
is  a  navigable  river  and  Patterson  had  no  authority 
or  license  to  put  a  boom  across  it,  and.  the  Boom  Com- 
pany did  and  contended  therefore,  the  islands  had  no 
value  to  Patterson  for  boom  purposes.  The  court  said : 

"*  *  *  In  determining  the  value  of  land  appro- 
priated for  public  purposes,  the  same  considera- 
tions are  to  be  regarded  as  in  a  sale  of  property 
between  private  parties.  The  inquiry  in  such  cases 
must  be  what  is  the  property  worth  in  the  market, 
viewed  not  merely  with  reference  to  the  uses  to 
which  it  is  at  the  time  applied,  but  with  reference 
to  the  uses  to  which  it  is  plainly  adapted;  that  is 
to  say,  what  is  it  worth  from  its  availability  for 
valuable  uses  %  Property  is  not  to  be  deemed  worth- 
less because  the  owner  allows  it  to  go  to  waste, 
or  to  be  regarded  as  valueless  because  he  is  unable 
to  put  it  to  any  use.  Others  may  be  able  to  use  it, 
and  make  it  subserve  the  necessities  or  conveni- 
ences of  life.  Its  capability  of  being  made  thus 
available  gives  it  a  market  value  which  can  be 
readily  estimated. 

"So  many  and  varied  are  the  circumstances  to 
be  taken  into  account  in  determining  the  value  of 
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property  condemned  for  public  purposes,  that  it 
is,  perhaps,  impossible  to  formulate  a  rule  to  gov- 
ern its  appraisement  in  all  cases.  Exceptional  cir- 
cumstances will  modify  the  most  carefully  guard- 
ed rule;  but,  as  a  general  thing,  we  should  say 
that  the  compensation  to  the  owner  is  to  be  esti- 
mated by  reference  to  the  iises  for  which  the  prop- 
erty is  suitable,  having  regard  to  the  existing  busi- 
ness or  wants  of  the  community,  or  such  as  may  be 
reasonably  expected  in  the  immediate  future. 

"The  ]30sition  of  the  three  islands  in  the  Missis- 
sippi fitting  them  to  form,  in  connection  with  the 
west  bank  of  the  river,  a  boom  of  immense  dimen- 
sions, capable  of  holding  in  safety  over  twenty  mil- 
lions of  feet  of  logs,  added  largely  to  the  value  of 
the  lands.  The  Boom  Company  would  greatly 
prefer  them  to  more  valuable  agricultural  lands, 
or  to  lands  situated  elsewhere  on  the  river;  as,  by 
utilizing  them  in  the  manner  proposed-,  they  would 
save  heavy  expenditures  of  money  in  constructing 
a  boom  of  equal  capacity.  Their  adaptability  for 
boom  purposes  was  a  circumstance,  therefore, 
which  the  owner  had  a  right  to  insist  upon  as  an 
element  in  estimating  the  value  of  his  lands. 

"  *  *  *  Aside  from  this,  we  do  not  think  that  the 
State  is  precluded  by  anything  in  the  charter  of 
the  Company  from  giving  a  license  to  the  defend- 
ant in  error  to  construct  a  boom  near  his  lands. 
Moreover,  the  United  States,  having  paramount 
control  over  the  river,  may  grant  such  license  if  the 
State  should  refuse  one.  The  adaptability  of  the 
lands  for  the  purpose  of  a  boom  was,  therefore, 
a  proper  element  for  consideration  in  estimating 
the  value  of  the  lands  condemned.  The  contention 
on  the  part  of  the  plaintiff  in  error  is,  that  such 
adaptability  should  not  be  considered,  assuming 
that  this  adaptability  could  never  be  made  avail- 
able by  other  persons,  by  reason  of  its  supposed 
exclusive  privileges;  in  other  words,  that  by  the 
grant  of  exclusive  privileges  to  the  Company  the 
owner  is  deprived  of  the  value  which  the  lands, 


87 

by  their  adaptability  for  boom  purposes,  previ- 
ously possessed,  and  therefore  should  not  now  re- 
ceive anything  from  the  Company  on  account  of 
such  adaptability  upon  a  condemnation  of  the 

lands.  We  do  not  think  that  the  owner,  by  the 
charter  of  the  Company,  lost  this  element  of  value 
in  his  property.  *  *  *"  98  U.  S.  403,  407,  408,  409, 
25  L.  ed.  206,  208,  209. 

To  the  same  effect  see  also  Simpson  v.  Shepard,  230 
IT.  S.  451,  Ann.  Cas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151, 
57  L.  ed.  1563,  33  S.  Ct.  729,  considering  availability 
for  railroad  purposes ;  United  States  v.  Chandler- 
Dunbar  Water  Power  Co.,  229  U.  S.  77,  57  L.  ed.  1081, 
33  S.  Ct.  667,  considering  availability  for  public  pur- 
pose of  land  appropriated  for  canal  and  lock  purposes ; 
In  re  Ashokan  Dam,  190  Fed.  414 ;  Brack  v.  Mayor,  etc. 
of  Baltimore,  125  Md.  382,  384,  93  Atl.  995,  996,  con- 
sidering availability  for  reservoir  purposes ;  San  Diego 
Land  etc.  Co.  v.  Neale,  78  Cal.  69,  3  L.  R.  A.  86,  20  Pac. 
375,  allowing  value  of  property  for  reservoir  purposes ; 
Seattle  etc.  Ry.  Co.  v.  Murphine,  4  Wash.  457,  30 
Pac.  722,  admitting  evidence  of  its  value  for  any  use 
for  which  adapted.  (Rose's  Notes  on  United  States 
Reports,  Vol.  10,  pp.  579,  580) 

The  case  of  Olson  v.  United  States,  292  U.  S.  246, 
78  L.  ed.  1236,  54  S.  Ct.  704,  is  very  helpful  in  the  solu- 
tion of  this  problem.  It  was  a  condemnation  suit 
brought  by  the  United  States  to  acquire  title  to  lands 
bordering  on  the  Lake  of  the  Woods  in  Minnesota 
which  were  going  to  be  inundated  by  the  impounded 
waters  from  a  dam  built  in  Canada  under  a  treaty 
whereby  the  United  States  wTas  to  acquire  the  overflow 
rights  on  the  American  side  of  the  lake.   Olson  owned 
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55  acres  of  land  below  the  overflow  contour  and  claimed 
damages  on  the  theory  his  land  was  valuable  as  part  of 
the  reservoir.  The  court  did  not  decide  as  a  matter  of 
law  that  since  Olson's  laud  was  on  a  navigable  body  of 
water,  and  since  the  outlet  was  in  Canada,  he  had  no 
legal  right  to  create  a  reservoir  and  had,  therefore,  lost 
nothing;  but  after  considering  the  evidence  at  great 
length  held  that  all  the  facts  surrounding  the  situation 
were  such  that  the  land  had  no  market  value  for  res- 
ervoir purposes  and  that  the  owner  could  not  claim  as 
damages  any  part  of  the  value  which  the  lands  had  to 
the  government  as  a  reservoir  site. 

"That  equivalent  is  the  market  value  of  the 
property  at  the  time  of  the  taking  contemporane- 
ously paid  in  money.  *  *  * 

"Just  compensation  includes  all  elements  of 
value  that  inhere  in  the  property,  but  it  does  not 
exceed  market  value  fairly  determined.  The  sum 
required  to  be  paid  the  owner  does  not  depend  upon 
the  uses  to  which  he  has  devoted  his  land  but  is 
to  be  arrived  at  upon  just  consideration  of  all  the 
uses  for  which  it  is  suitable.  The  highest  and  most 
profitable  use  for  which  the  property  is  adaptable 
and  needed  or  likely  to  be  needed  in  the  reason- 
ably near  future  is  to  be  considered,  not  neces- 
sarily as  the  measure  of  value,  but  to  the  full  ex- 
tent that  the  prospect  of  demand  for  such  use 
affects  the  market  value  while  the  property  is  pri- 
vately held.  Mississippi  &  R.  River  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  408,  25  L.  ed.  206,  208; 
Clark's  Ferry  Bridge  Co.  v.  Public  Serv.  Commis- 
sion, 291  U.  S.  227,  ante,  767,  54  S.  Ct.  427,  2  Lewis, 
Em.  Dom.  3d  ed.  Sec.  707,  p.  1233;  1  Nichols,  Em. 
Dom.  2d  ed.  Sec.  220,  p.  671.  The  fact  that  the  most 
]  profitable  use  of  a  parcel  can  be  made  only  in  com- 
bination with  other  lands  does  not  necessarily  ex- 
clude that  use  from  consideration  if  the  possibility 
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of  combination  is  reasonably  sufficient  to  affect  the 
market  value.  Nor  does  the  faci  thai  it  may  be  or 
is  being  acquired  by  eminent  domain  negative  con- 
sideration of  availability  for  use  in  the  public  serv- 
ice. New  York  v.  Sage,  239  U.  S.  57,  61,  60  L.  ed. 
143, 146,  36  S.  Ct.  25.  It  is  common  know  ledge  that 
public  service  corporations  and  others  having  that 
power  frequently  are  actual  or  potential  competi- 
tors not  only  for  tracts  held  in  single  ownership 
but  also  for  rights  of  way,  locations,  sites  and  other 
areas  requiring  the  union  of  numerous  parcels 
held  by  different  owners.  And,  to  the  extent  that 
probable  demand  by  prospective  purchasers  or 
condemnors  affects  market  value,  it  is  to  be  taken 
into  account.  Mississippi  &  R.  River  Boom  Co.  v. 
Patterson,  98  IT.  S.  403,  25  L.  ed.  206,  ubi  supra. 
*  *  *"  292  U.  S.  246,  255,  256,  78  L.  ed.  1236,  1244, 
1245,  54  S.  Ct.  704. 

This  expresses  exactly  appellant's  contention.  In 
order  to  complete  a  hydro-electric  development,  appel- 
lant's property,  a  damsite,  had  to  be  combined  with 
the  necessary  overflow  easements  and  with  the  permis- 
sion of  the  government  to  erect  the  structure  and  to 
use  the  water  of  the  river ;  but  in  the  language  of  Jus- 
tice Butler  (supra)  such  combination  may  be  consid- 
ered in  ascertaining  value  "if  the  possibility  of  com- 
bination is  reasonably  sufficient  to  affect  the  market 
value. ' ' 

The  court  goes  on  then  to  point  out  the  type  of  en- 
hanced value  the  owner  is  not  entitled  to. 

u*  *  *  But  the  value  to  he  ascertained  does  not 
include,  and  the  owner  is  not  entitled  to  compen- 
sation for,  any  element  resulting  subsequently  to 
or  because  of  the  taking.  Considerations  that  may 
not  reasonably  be  held  to  affect  market  value  are 
excluded.    Value  to  the  taker  of  a  piece  of  land 
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combined  with  oilier  pore-els  for  public  use  is  not 
the  measurg  of  or  a  guide  to  the  compensation  to 
which  the  owner  is  entitled.  *  *  *"  292  U.  S.  246, 
256,  78  L.  ed.  1236,  1245,  54  S.  Ct.  704.  (Emphasis 
supplied) 

We  do  not  ask  consideration  for  any  such  value  here. 
We  claim  no  part  of  the  value  of  this  land  as  part  of  the 
Grand  Coulee  Project.  The  market  value  we  claim  is 
based  upon  the  assumption  that  the  Coulee  Dam  had 
never  even  been  thought  of,  much  less  built. 

The  court  then  continues: 

"Flowage  easements  upon  these  lands  were  not 
currently  bought  or  sold  to  such  an  extent  as  to 
establish  prevailing  prices,  at  or  as  of  the  time  of 
the  expropriation.  As  that  measure  (U  n  i  t  e  d 
States  v.  New  River  Collieries  Co.,  262  U.  S.  341, 
344,  67  L.  ed.  1014,  1017,  43  S.  Ct.  565)  is  lacking, 
the  market  value  must  be  estimated.  In  respect 
of  each  item  of  property  that  value  may  be  deemed 
to  be  the  sum  which,  considering  all  the  circum- 
stances, could  have  been  obtained  for  it;  that  is, 
the  amount  that  in  all  probability  would  have  been 
arrived  at  by  fair  negotiations  between  an  owner 
willing  to  sell  and  a  purchaser  desiring  to  buy.  In 
making  that  estimate  there  should  be  taken  into 
account  all  considerations  that  fairly  might  be 
brought  forward  and  reasonably  be  given  substan- 
tial weight  in  such  bargaining.  Brooks-Scanlon 
Corp.  v.  United  States,  265  U.  S.  106, 124,  68  L.  ed. 
934,  941,  44  S.  Ct.  471.  The  determination  is  to 
be  made  in  the  light  of  all  facts  affecting  the  mar- 
ket value  that  are  shown  by  the  evidence  taken  in 
connection  with  those  of  such  general  notoriety  as 
not  to  require  proof.  Elements  affecting  value 
that  depend  upon  events  or  combinations  of  occur- 
rences which,  while  within  the  realm  of  possibility, 
are  not  fairly  shown  to  be  reasonably  probable, 
should  be  excluded  from  consideration  for  that 
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would  be  to  allow  mere  speculation  and  conjec- 
ture to  become  a  guide  for  the  ascertainmenl  of 
value — a  thing  to  be  condemned  in  business  trans- 
actions as  well  as   in   judicial  ascertainment  of 

truth.  *  *  *"  292  U.  S.  246,  257,  78  L.  ed.  1236, 
1245,  1246,  54  S.  Ct.  704. 

In  line  with  the  reasoning  of  the  Olson  case,  the 
courts  hold  that  a  land  owner  is  entitled  to  any  value 
which  his  land  has  because  of  the  chance  or  likelihood 
that  it  can  or  will  be  devoted  to  some  special  use.  For 
example:  The  Supreme  Judicial  Court  of  Massachu- 
setts expresses  the  rule  in  two  leading  cases  as  follows : 

In  Moulton  v.  Newburyport  Water  Co.,  137  Mass. 
163,  the  question  involved  the  value  land  might  have  for 
water  reservoir  jDurposes.   The  court  said: 

u*  *  *  rp^  petitioners  were  not  entitled  to  swell 
the  damages  beyond  the  actual  fair  market  value 
of  the  land  at  the  time,  by  any  consideration  of 
the  chance  or  probability  that,  in  the  future,  au- 
thority might  be  acquired,  by  legislation  or  pur- 
chase, to  carry  the  water  in  pipes  to  neighboring 
towns.  Such  chance  or  probability  must  needs 
enter  to  some  extent  into  the  market  value  itself ; 
and,  so  far  as  the  market  value  might  be  enhanced 
thereby,  the  petitioners  ivere  entitled  to  the  full 
benefit  of  it.  If  there  were  different  customers  who 
were  ready  to  give  more  for  the  land  on  account 
of  this  chance,  or  if  there  were  any  other  circum- 
stances affecting  the  price  which  it  would  bring 
upon  a  fair  sale  in  the  market,  these  elements 
would  necessarily  be  considered  by  the  jury,  or  by 
a  witness,  in  forming  an  opinion  of  the  market 
value.  *  *  *"  137  Mass.  163,  167.  (Emphasis  sup- 
plied) 

And  in  Sargent  v.  Merrimac,  196  Mass.  171,  81  N.  E. 
970,  the  same  court  reaffirmed  this  principle,  saying: 
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a*  *  *  rjy^Q  market  value  to  which  the  petitioner 
was  entitled  was  made  up  of  the  value  of  the  land 
apart  from  its  special  adaptability  for  water  sup- 
ply purposes,  plus  such  sum  as  a  purchaser  would 
have  added  to  that  value  because  of  the  chance  that 
the  land  in  question  might  be  some  day  used  as  a 
water  supply.  Moulton  v.  Newburyport  Water 
Co.,  137  Mass.  163.  *  *  *"  (196  Mass.  171,  81  N.  E. 
970,  971) 

In  Ford  Hydro-Electric  Co.  v.  Neely,  13  Fed.  (2d) 
361  (C.  C.  A.  7)  the  court  holds  squarely  that: 

"  *  *  *  The  availability  of  the  land  for  the  devel- 
opment of  water  power,  and  the  value  of  it  for 
such  purposes,  was  a  proper  element  to  be  con- 
sidered by  the  jury  in  fixing  its  market  value. 
*  *  *"   (13  Fed.  (2d)  361,  362) 

And  so: 

"*  *  *  This  being  an  element  proper  to  be  con- 
sidered, it  could  not  be  excluded,  but  plaintiff  in 
error  could  have  asked  the  court  to  instruct  the 
jury  that  they  should  take  into  consideration  the 
probability  or  practicability  of  so  uniting  all  the 
lands  as  to  make  the  water  power  appertaining  to 
the  lands  of  defendants  in-  error  available."  (13 
Fed.  (2d)  361,  362) 

In  practically  every  power  site  case  there  is  the  ques- 
tion of  the  owner 's  ability  to  combine  his  property  with 
that  of  others  to  make  a  complete  project.  The  ques- 
tion of  the  likelihood  of  such  combination  or  the  reason- 
ableness of  it,  is  for  the  jury  unless  the  situation  is 
such  as  the  Olson  case  or  the  Continental  Land  case, 
that  the  court  can  hold  as  a  matter  of  law  that  the 
evidence  is  conclusive  that  no  such  probability  exists. 

Andrews  v.  Cox,  17  Atl.  (2d)  507; 
Brown  v.  Forest  Water  Co.,  62  Atl.  1078; 
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Marine  Coal  Co.  v.  Pittsburgh,  M.  &  Y.  R.  Co., 
92  Atl.  688; 

Union  Electric  Light  &  Power  Co.  v.  Snyder 
Estate,  65  Fed.  (2d)  297. 

Appellant  here  contends  it  was  entitled  to  have  sub- 
mitted to  the  jury  all  the  facts  which  in  all  probability 
would  have  been  considered  by  a  willing  seller  and  a 
willing  buyer.  We  believe  to  hold  that  a  willing  seller 
and  a  willing  buyer  would  not  consider  the  prior  sales 
of  this  property,  its  physical  adaptability  for  a  power 
development,  and  the  likelihood  or  probability  that  the 
necessary  consents  for  a  development  could  have  been 
obtained  is  to  utterly  disregard  the  rule  above  referred 
to  as  well  as  the  realities  of  the  situation.  We  believe 
further  that  to  deny  us  the  right  to  offer  any  such  evi- 
dence, denies  us  the  right  to  just  compensation  guaran- 
teed by  the  5th  Amendment. 

The  trial  judge,  however,  felt  that  regardless  of  the 
general  principles  enunciated  by  the  Supreme  Court, 
that  he  was  bound  by  the  ruling  of  this  Court  in  the 
case  of  Continental  Land  Co.  v.  United  States,  88  Fed. 
(2d)  104  (C.  C.  A.  9),  which  he  felt  could  not  be  dis- 
tinguished from  the  case  at  bar.  In  this  regard  he  said : 

"I  am  forced  to  the  conclusion  that  there  is  no 
real  distinction  between  the  facts  of  this  case  and 
the  facts  of  the  Continental  case.  Therefore,  de- 
spite my  determination  to  permit  the  introduc- 
tion of  this  testimony  if  a  way  could  be  found  to 
justify  it,  I  am  now  convinced  that  it  would  be 
of  service  to  no  one  to  take  the  time  or  to  expend 
the  money  necessary  to  permit  the  introduction  of 
defendant's  proposed  testimony.  It  may  well  be 
that  the  Circuit  Court  will  decide  that  on  the  basis 
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of  the  different  facts  of  this  case  it  will  make  a 
different  ruling  from  that  in  the  Continental  case. 
Until  then,  I  am  bound  by  that  decision."  (T.  of 
R.  p.  132) 

We  sincerely  believe  that  not  only  is  the  Continental 
Land  Company  case  distinguishable  from  the  case  at 
bar,  but  that  when  properly  interpreted,  it  is  an  au- 
thority for  the  appellant's  contention. 

The  facts  of  the  Continental  Land  Company  case  are 
as  follows:  The  lands  on  either  side  of  the  Columbia 
River  where  the  Grand  Coulee  Dam  now  stands  were 
owned  on  December  27,  1933,  by  The  Continental  Land 
Company,  Samuel  J.  Seaton,  Julius  C.  Johnson,  and 
William  Rath's  estate.  The  land  itself  was  semi-arid, 
uncultivated,  suitable  only  for  grazing,  but  contained 
a  granite  wall  or  dike  extending  under  and  across  the 
river,  at  which  point  a  tremendous  dam,  the  largest 
structure  ever  built  by  man,  could  be  built.  From  this 
dam  an  area  of  1,243,000  acres  could  be  irrigated,  2,646,- 
000  horsepower  developed.  "The  cost  of  putting  in  the 
foundation  before  any  head  is  secured  for  power  de- 
velopment purposes  is  about  $60,000,000.  The  complet- 
ed structure  will  cost  $197,000,000!"  (88  Fed.  (2d) 
106) 

At  the  trial  the  government  called  qualified  wit- 
nesses who  testified  that  leaving  out  of  consideration 
any  value  for  the  government  project  and  taking  into 
consideration  every  other  possible  use  or  value,  the 
value  was  a  few  thousand  dollars  for  each  tract,  that 
none  of  the  lands  had  any  value  for  dam  site  or  reser- 
voir purposes.   Engineers  of  the  Reclamation  service, 
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including  F.  H.  Banks,  Supervising  Engineer,  testi- 
fied that  the  site  would  have  no  value  to  anyone  except 
the  government ;  that  the  investment  and  the  carrying 
charge  during  the  development  period  would  be  too 
great  for  private  investment.   (88  Fed.  (2d)  106) 

The  defendants  called  several  hydro-electric  engi- 
neers as  expert  witnesses  who  figured  the  cost  of  a 
dam,  the  amount  of  power  which  could  be  developed, 
the  market  for  power,  the  probable  profits  from  the 
sale  of  this  power,  and  then  gave  opinions  as  to  what 
the  site  would  be  worth.  These  values  ranged  from 
$2,300,000  to  $4,500,000!  At  the  close  of  the  defend- 
ant's case  the  judge  granted  a  motion  to  strike  all  of 
the  defendant's  evidence  of  power  site  value,  because 
as  he  said,  "That  the  land  owner  so  owning  these  ad- 
joining shore  lands  is  not  entitled  to  have  any  allow- 
ance made  to  him  based  upon  any  title  to  the  bed  of 
the  stream  or  any  allowance  made  to  him  for  any  right 
that  he  has  because  of  the  water  running  in  the  navi- 
gable stream  or  its  potential  water  power."  (88  Fed. 
(2)  108) 

The  decision  on  appeal  by  this  court  affirming  the 
district  court  is  deserving  of  the  most  careful  scrutiny. 
The  case  was  heard  by  Garrecht  and  Haney,  Circuit 
Judges,  and  Neterer,  District  Judge,  and  the  opinion 
written  by  Judge  Neterer.  The  court  first  fully  anal- 
yzes the  statutes  authorizing  the  building  of  the  Grand 
Coulee  Dam,  sets  forth  the  facts  showing  the  tremen- 
dous magnitude  and  cost  of  the  undertaking,  points 
out  the  testimony  of  the  government  engineers  that 
such  a  project  could  not  be  developed  by  private  capi- 
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construction.  Financing  construction  requiring 
$70,000,000.00  would  be  found  very  improbable. 
It  would  be  foolish  to  construct  a  development 
where  there  was  no  necessity  for  power  at  that 
particular  date,  December,  1933  ***.'"  88  Fed. 
(2d)  104,  107. 

What  was  the  purpose  of  so  carefully  summarizing 
all  of  this  testimony"?  The  answer  would  seem  to  be 
obvious ;  it  was  to  show  that  the  Grand  Coulee  Project 
was  so  gigantic  that  only  the  government  could  build 
it;  that  therefore  the  lands  had  no  increased  market 
value  for  power  purposes  other  than  their  value  to  the 
taker,  the  government,  and  that  the  owners  could  claim 
no  additional  hypothetical  value  based  upon  the  inher- 
ent value  of  the  water  power  in  the  river;  first,  be- 
cause they  had  no  ownership  to  such  water  power  and, 
second,  because  the  likelihood  of  their  lands  being  used 
for  power-site  purposes  by  anyone  other  than  the  con- 
demnor was  so  remote  that  it  had  not  enhanced  the  mar- 
ket value  of  these  lands  one  dollar  over  their  value  for 
agricultural  or  grazing  purposes  and  so  should  not  be 
considered  by  the  jury. 

If,  on  the  other  hand,  the  court  intended  to  say,  as 
the  government  contends,  that  no  land  adjacent  to  a 
navigable  stream  can  have  value  for  power  site  pur- 
poses no  matter  how  sought  after  by  private  capital, 
no  matter  what  the  prices  bid  and  paid  for  such  land 
on  the  open  market,  and  no  matter  how  likely  the  use 
of  the  lands  for  such  purposes  was,  then  three-fourths 
or  more  of  the  court's  opinion  was  unnecessary,  mis- 
leading, and  mere  dicta. 

After  setting  up  the  evidence  the  court  proceeds  to 


98 

discuss  the  first  proposition  stated  by  Judge  Webster 
(the  trial  judge)  as  follows: 

a*  *  *  'That  the  land  owner  so  owning  these 
adjoining  shore  lands  is  not  entitled  to  have  any 
allowance  made  to  him  based  upon  any  title  to  the 
bed  of  the  stream  or  any  allowance  made  to 
him  for  any  right  that  he  has  because  of  the 
water  running  in  the  navigable  stream  or  its  po- 
tential water  power.  *  *  *' 

"Again  the  court  said:  'These  owners,  in  my 
judgment,  are  not  entitled  to  have  that  adapt- 
ability of  this  site  taken  into  account  for  the  rea- 
son they  have  neither  title  to  the  bed  of  the  stream 
nor  any  right  to  the  waters  which  flow  in  it  as 
against  the  Government  exercising  dominant  pow- 
er to  improve  the  stream  for  navigation  purposes, 
and  that  they  are  not  entitled  to  that  because  it 
has  not  been  taken  from  them,  and  it  hasn't  been 
taken  from  them  for  the  simple  reason  that  they 
never  owned  it  in  the  first  place.'  "  88  Fed.  (2d) 
104,  108,  109. 

The  opinion  also  states:  "The  court  could  well  rest 
affirmance  upon  the  statement  of  Judge  Webster  in 
striking  from  the  jury's  consideration  the  evidence 
relating  to  dam  site  value."  88  Fed.  (2d)  104,  109. 
Under  the  facts  of  the  Continental  case  we  think  this 
is  correct.  Judge  Webster  felt  and  rightly  so,  that  the 
millions  claimed  were  based  upon  a  claim  to  the  right 
to  the  "water  running  in  the  navigable  stream  or  its 
potential  water  power."  This  they  should  not  be  com- 
pensated for  because  they  did  not  own  it  and  therefore 
had  suffered  no  loss.  Likewise,  they  did  not  own  the 
bed  of  the  river  and  no  compensation  was  due  them 
for  that.  There  being  no  creditable  evidence  what- 
ever that  the  uplands  had  any  value  on  the  market 
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above  their  agricultural  value,  the  only  value  the  two 
to  four  million  dollars  could  relate  to  was  the  value 
of  the  power  inherent  in  the  fall  of  the  water  in  the 
river.  True,  the  experts  attempted  to  relate  their  val- 
ues to  the  market  value  of  the  uplands  by  stating  that 
private  capital  was  interested  in  these  lands  and  would 
pay  such  higher  prices  for  them,  but  this  court  dis- 
posed of  that  contention  by  saying,  "The  speculative 
theorizing  of  expert  witnesses  as  to  private  capital's 
seeking  this  site  for  development  is  of  no  value."  (88 
Fed.  (2d)  at  page  111) 

We  make  no  claim  here  to  the  value  of  the  bed  of  the 
river  or  the  value  of  the  water  power  as  such  because 
we  admit  we  own  neither.  All  we  claim  is  the  market 
value  of  the  Power  Company's  land,  taking  into  con- 
sideration all  uses  to  which  such  lands  might  reason- 
ably be  devoted  in  the  reasonably  near  future,  even  if 
such  use  required  the  combination  with  property  of 
others. 

In  discussing  the  first  question,  namely,  whether  the 
Continental  Land  Company  had  any  right  to  the  value 
of  the  water  power,  this  court  goes  on  to  point  out  that 
the  title  to  the  bed  of  the  Columbia  River  is  in  the  State 
of  Washington,  which  is  not  disputed;  that  Congress 
has  the  power  to  remove  obstructions  and  forbid  the 
use  of  the  river  or  cut  off  the  riparian  owner  from 
direct  access  to  deep  water,  as  in  Scranton  v.  Wheeler, 
179  IT.  S.  141,  21  S.  Ct.  48,  45  L.  ed.  126,  heretofore  cited 
as  one  of  the  non-taking  cases.  The  court  then  cites 
United    States    v.    Chandler-Dunbar    Water    Power 
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Company,  229  U.  S.  53,  33  S.  Ct.  667,  57  L.  ed.  1063,  as 
decisive  of  the  ease  and  quotes  this  portion  of  the  case : 

"The  government  had  dominion  over  the  water 
power  of  the  rapids  and  falls,  and  cannot  be  re- 
quired to  pay  any  hypothetical  additional  value  to 
a  riparian  owner  who  had  no  right  to  appropriate 
the  current  to  his  own  commercial  use.  These  ad- 
ditional values  represent,  therefore,  no  actual  loss, 
and  there  would  be  no  justice  in  paying  for  a  loss 
suffered  by  no  one  in  fact.  '*  *  *  The  question  is 
what  has  the  owner  lost,  and  not  what  has  the  taker 
gained.'  "  229  U.  S.  53,  76,  57  L.  ed.  1063,  1080,  33 
S.  Ct.  667.    (Emphasis  supplied) 

We  will  discuss  the  Chandler-Dunbar  case  more 
fully  later  in  the  brief,  but  let  us  examine  this  quota- 
tion here. 

First  it  must  be  read  in  connection  with  this  lan- 
guage used  in  the  opinion  (229  U.  S.  53,  81,  57  L.  ed. 
1063,  1082)  "The  owner  must  be  compensated  for  what 
is  taken  from  him;  but  that  is  done  when  he  is  paid 
its  fair  market  value  for  all  available  uses  and  pur- 
poses." What  then  is  meant  by  the  phrase,  "any  hypo- 
thetical additional  value  to  a  riparian  owner"?  Addi- 
tional to  what?  Clearly  additional  to  the  fair  market 
value  which  it  is  admitted  must  be  paid.  If  it  is  addi- 
tional to  this  value  of  course  it  is  not  part  of  it.  What 
is  meant  by  hypothetical?  Webster's  New  Internation- 
al Dictionary  defines  it  as  "  Characterized  by,  or  of  the 
nature  of,  a  hypothesis;  assumed  without  proof,  for 
the  purpose  of  reasoning  and  deducing  proof,  or  of 
accounting  for  some  fact."  The  Supreme  Court  ex- 
plains the  phrase  thus  in  the  Chandler-Dunbar  de- 
cision : 
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"These  'additional'  values  were  based  upon  the 
erroneous  hypothesis  that  that  Company  (Chan- 
dler-Dunbar  Water  Power  Company)  had  a  x>ri- 
vate  property  interest  in  the  water  power  of  the 
River,  not  possibly  needed  now  or  in  the  future 
for  purposes  of  navigation  and  that  that  excess 
or  surplus  water  was  capable,  by  some  extension  of 
their  works  already  in  the  river,  of  producing  6,500 
horse  power.  *  *  *"  229  U.  S.  53,  75,  76,  57  L.  ed. 
1063,  1080,  33  S.  Ct.  667.  [Words  in  parenthesis 
supplied.] 

In  other  words,  in  addition  to  the  recognized  market 
value  it  was  assumed  without  proof,  that  the  riparian 
lands  had  a  value  equal  to  the  value  of  the  horse  power 
which  could  be  developed  in  the  stream.  This  is  exactly 
what  was  claimed  in  the  Continental  case,  where  the 
market  value  was  a  few  thousand  dollars.  The  hypo- 
thetical additional  value  was  several  million,  being 
the  assumed  value  of  the  horse  power  which  could  be 
developed  in  the  Columbia  River — but  that  claim  of 
value  was  denied  and  properly,  we  think. 

This  court  continuing  in  its  decision,  points  out  that 
the  Continental  Land  Company  seeks  to  escape  the 
ruling  in  the  Chandler-Dunbar  case  against  "hypo- 
thetical additional"  value  by  referring  to  the  value  of 
their  land  as  its  "inherent  adaptability."  Inherent 
adaptability  carries  with  it  the  meaning  that  regardless 
of  other  factors,  if  the  quality  or  characteristic  of 
adaptability  to  power  purposes  exists  in,  or  as  is  said, 
is  "inherent"  in  a  piece  of  property,  that  character- 
istic of  itself  possesses  value  which  must  be  compensat- 
ed for  if  taken  by  eminent  domain.  Of  course,  this  is 
not  so.  Just  as  an  example,  there  may  exist  in  the 
wilds  of  Alaska  a  geological  formation  of  rocks  and  a 
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river  that  from  an  engineer's  point  of  view  could  be 
made  into  an  ideal  power  plant,  yet  it  would  have  no 
market  or  commercial  value  whatever.  Likewise,  here 
in  Washington  there  existed  land  which  could  be  made 
into  a  power  site,  yet  because  of  the  magnitude  and 
cost  of  the  project  it  had  no  market  or  commercial 
value.  Both  sites  had  "inherent  adaptability"  or  "hy- 
pothetical additional  value,"  but  the  owner  of  neither 
would  be  entitled  to  compensation  for  this  supposed 
value.  These  phrases  are  used  by  Judge  Neterer  as 
synonymous  in  his  opinion  when  he  says  on  page  110 : 

"No  persuasive  merit  is  impressed  by  argument 
that  the  court  in  this  case  [U.  S.  v.  Chandler- 
Dunbar]  was  dealing  with  water  power  as  a  sep- 
arate unit  of  property  and  inherent  adaptability 
of  the  land  ('hypothetical  additional  value')  as 
,  here  contended  for  was  not  considered."  88  Fed. 
(2d)  104,  110.    [Words  in  brackets  supplied.] 

The  court  then  goes  on  to  close  its  opinion  on  this 
point  with  this  language: 

"The  claim  of  appellants  has  no  substance,  it 
has  no  possessory  status;  it  is  based  upon  some- 
thing which  is  not  possessed,  and  not  being  pos- 
sessed, it  has  to  appellants  no  value,  and  appel- 
lants lost  nothing.  The  question  is,  what  have  ap- 
pellants lost,  not  what  appellee  gained.  Boston 
Chamber  of  Commerce  v.  Boston,  217  U.  S.  189, 
194,  30  S.  Ct.  459,  54  L.  ed.  725."  88  Fed.  (2d) 
104,  110. 

Let  us  apply  this  test  to  the  two  cases.  In  the  Con- 
tinental Land  Company  case,  what  had  the  Land  Com- 
pany lost — nothing  but  its  land.  What  had  it  paid  for 
its  land — nothing  but  a  few  thousand  dollars.  What 
could  it  have  sold  its  land  for — nothing  but  a  few  thou- 
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sand  dollars.  To  what  use  could  it  put  its  land  then 
or  in  a  reasonable  time  in  the  future — only  to  an  agri- 
cultural or  grazing  use.  What  did  the  court  award  it — 
the  same  few  thousand  dollars  for  which  it  could  have 
sold  it  and  which  represented  the  value  of  the  use  to 
which  it  could  be  put.  How  then  was  it  damaged  ?  The 
answer  of  course  is  obvious;  it  was  not,  and  the  de- 
cision of  the  court  was  correct. 

In  this  case,  however,  what  has  The  Washington 
Water  Power  Comi^any  lost?  Its  land.  What  had  it 
paid  for  its  land?  $150,000.  What  had  it  spent  in  im- 
proving its  land  for  power  generation  purposes  ? 
About  $350,000.  What  could  it  have  sold  its  land  for? 
In  the  neighborhood  of  $500,000.  To  what  use  could 
it  put  its  land  then  or  in  a  reasonable  time  in  the  fu- 
ture ?  It  had  the  finances  to  build  a  hydro-electric 
plant ;  it  had  a  $70,000,000  system  ready  to  use  the  elec- 
trical energy  generated;  it  had  made  arrangements  to 
secure  the  necessary  rights  and  additional  lands;  it 
had  an  application  pending  before  the  Federal  Power 
Commission  which  would  have  been  granted  had  not 
the  government  decided  to  build  Grand  Coulee  and 
condemn  its  property.  What  did  the  Court  award  it? 
$7,950.35!!  What  has  it  lost?  The  difference  between 
what  it  could  have  sold  its  property  for  at  a  free  sale 
at  the  time  of  taking  upon  the  market  and  what  it  has 
been  given  by  the  government  at  a  forced  sale, — in  this 
case  several  hundred  thousand  dollars. 

Naturally  this  court  did  not  feel  it  could  close  the 
Continental  Land  Company  case  at  this  point  as  to  do 
so  would  only  have  half  disposed  of  the  case.  It  would 
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only  have  held  that  riparian  lands  on  a  navigable 
stream,  which  are  physically  capable  of  being  used  for 
power  purposes,  i.e.,  possess  ("inherent  adaptability") 
hold  no  value  on  account  of  that  fact  alone,  and  that 
such  lands  because  of  the  value  of  the  water  that  flows 
by  them  have  acquired  no  ("hypothetical  additional 
value").  However  it  would  have  left  open  the  ques- 
tion: Did  the  lands  in  fact  have  an  enhanced  market 
value  because  of  the  likelihood  that  they  could  be  used 
for  power  purposes  in  the  reasonably  near  future? 

So  the  court  proceeded  to  analyze  the  facts  and  to 
show  that  in  the  Continental  Land  Company  case  this 
element  of  value  did  not  exist. 

The  court  said: 

"It  may  also  be  said  that  the  lands  had  no  in- 
herent value  for  the  purposes  claimed  by  the  appel- 
lants, unless  in  probable  combination  with  other 
lands,  for  private  use.  There  is  no  evidence  that 
there  was  any  reasonable  probability  of  combina- 
tion in  a  reasonably  near  future,  or  at  all,  of  these 
lands  for  private  use.  No  capital  was  seeking  the 
lands  for  use.  When  diversity  of  ownership  is 
considered  (900  private  owners — 600  parcels)  gov- 
ernment lands,  state  lands,  Indian  reservation 
land,  Indian  allotted  land,  withdrawal  of  reclama- 
tion lands,  the  full  control  of  the  United  States 
of  the  water  and  river  bed  for  navigation  (see 
Olson  v.  United  States,  292  U.  S.  246,  54  S.  Ct. 
704,  78  L.  ed.  1236),  the  capital  required  for  in- 
vestment and  consideration  of  the  testimony  of 
conditions  in  districts  to  which  capital  did  go  and 
judicial  knowledge  of  the  congressional  attitude 
with  relation  to  such  permission,  and  the  require- 
ments for  the  granting  of  such  oenefits;  the  pop- 
ulation in  the  tributary  territory,  and  other  hydro- 
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electric  plants,  Priest  Rapids,  Washington  Pow- 
er Company,  including  Chelan  Pallfl  and  a  num- 
ber of  other  subsidiaries,  Bonneville,  City  of  Seat- 
tle Department  of  Lighting  (Steam  Plant  and 
Skagit  Project),  Federal  Power  Commission 
Project  No.  552,  and  Project  No.  1215,  Puget 
Sound  Power  &  Light  Company,  including  follow- 
ing plants:  (Nooksacke  Falls,  Baker  River,  White 
River,  Shuffleton  Steam),  Tacoma  Railway,  Light 
&  Power  (including  Lake  Cushman  plant),  Idaho 
Light  &  Power  Company,  in  tributary  territory  of 
the  Grand  Coulee  Dam.  Greeson  v.  Imperial  Irr. 
Dist.  (C.  C.  A.  9)  59  F.(2d)  529,  530,  at  page  531; 
Muller  v.  Oregon,  208  IT.  S.  412,  28  S.  Ct.  324,  52 
L.  ed.  551,  13  Ann.  Cas.  957;  The  Apollon,  9 
Wheat.  (22  IT.  S.)  362,  6  L.  ed.  111.  There  is  not 
left  the  shadow  of  a  doubt  that  there  was  no  rea- 
sonable probability  of  utilizing  this  land  by  pri- 
vate capital.  There  was  no  offer  of  proof  that  this 
land  was  sought  by  private  capital ;  that  there  was 
any  movement  to  interest  private  capital.  On  the 
contrary,  the  testimony  shows  that  all  of  the  agita- 
tion had  been  for  a  government  dam.  The  spec- 
ulative theorizing  of  expert  witnesses  as  to  private 
capital's  seeking  this  site  for  development  is  of  no 
value.  *  *  *"  88  Fed.  (2d)  104,  110,  111.  (Part  of 
emphasis  supplied) 

In  other  words,  the  court  says  there  was  no  evidence 
these  lands  were  sought  for  private  use.  It  then  takes 
judicial  notice  of  facts  that  affirmatively  show  private 
capital  would  not  be  interested.  These  facts  relate  to 
the  population  of  the  territory  tributary  to  Grand 
Coulee;  the  other  available  developments,  which  in- 
cluded Priest  Rapids,  a  site  in  the  same  Columbia 
River,  the  sites  of  The  Washington  Water  Power 
Company  "  including  Chelan  Falls  and  a  number  of 
other  subsidiaries,"  chief  of  which,  of  course,  is  the 
Kettle  Falls  site,  the  identical  property  involved  here, 
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which  private  capital  would  purchase  and  develop  in 
preference  to  Grand  Coulee.  And  so,  says  the  court, 
there  is  left  no  "shadow  of  a  doubt  that  there  was  no 
reasonable  probability  of  utilizing  this  land  by  private 
capital." 

But  what  happens  in  the  case  at  bar?  When  we  at- 
tempted to  offer  proof  that  private  capital  was  ready 
to  develop  this  site  (a  fact  of  which  this  court  took 
judicial  notice  in  the  Continental  case),  the  trial  court 
held  such  evidence  inadmissible! 

Judge  Neterer  then  goes  on  to  cite  the  case  of  Mc- 
Candless  v.  United  States,  298  U.  S.  342,  56  S.  Ct.  764, 
80  L.  ed.  1205,  as  pointing  the  way. 

That  case  involved  no  navigable  stream,  no  improve- 
ment of  navigation;  it  was  just  a  condemnation  suit 
to  acquire  4080  acres  of  land  in  the  island  of  Oahu  for 
a  federal  public  purpose.  Yet,  says  Judge  Neterer,  it 
points  the  way  for  all  condemnation  suits,  whether  the 
land  is  being  acquired  in  connection  with  the  improve- 
ment of  navigation  or  not. 

The  question  in  the  McCandless  case  was  whether  the 
jury  should  consider  the  possibility  of  bringing  water 
to  the  land  and  irrigating  it,  which  would  naturally 
increase  its  value.  The  court  held  such  evidence  ad- 
missible and  stated  the  rule : 

"The  rule  is  well  settled  that,  in  condemnation 
cases,  the  most  profitable  use  to  which  the  land 
can  probably  be  put  in  the  reasonably  near  future 
may  be  shown  and  considered  as  bearing  upon  the 
market  value;  and  the  fact  that  such  use  can  be 
made  only  in  connection  with  other  lands  does  not 
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necessarily  exclude  it  from  consideration  if  the 
possibility  of  such  connection  is  reasonably  suf- 
ficient to  affect  market  value.  Olson  v.  United 
States,  292  U.  S.  246,  255,  256,  78  L.  ed.  1286,  1244, 
1245,  54  S.  Ct.  704."  298  U.  S.  342,  345,  80  L.  ed. 
1205,  1208,  56  S.  Ct.  764. 

This  court  concluded  its  opinion  in  the  Continental 
Land  Company  case  by  commenting  as  follows  on  the 
holding  in  the  McCandless  case : 

"  There  is  no  such  record  here.  No  proof  was 
produced,  no  offer  was  made,  of  any  possibility 
reasonably  near  or  remote  or  at  any  time  that  the 
land  would  be  or  could  be  so  used.  There  is  no 
error."   88  Fed.  (2d)  104,  111. 

In  the  case  at  bar  appellants  offered  to  prove  all 
the  things  suggested  as  necessary.  We  offered  to  prove 
that  these  lands,  as  soon  as  they  were  released  by  the 
Government  for  sale,  had  always  been  bought  and  sold 
upon  the  basis  of  their  power  site  values,  at  prices 
ranging  from  $80,000  to  $150,000;  that  the  appellant 
had  paid  $150,000  for  the  lands,  and  that  it  had  spent 
nearly  $350,000  in  preparing  the  lands  for  power  site 
development;  that  it  had  done  everything  required  of 
it  to  secure  all  the  necessary  state  and  federal  permis- 
sion ;  that  at  the  time  its  lands  were  taken  it  was  ready, 
able  and  intending  to  devote  them  to  power  site  uses. 

The  conclusion  seems  inescapable  that  the  holding  of 
the  Continental  Land  Company  case  is  this :  That  ripa- 
rian lands  on  a  navigable  stream  have  no  value  because 
of  their  inherent  adaptability  for  power  site  purposes, 
that  they  have  no  added  value  because  there  is  water 
power  in  the  stream  that  flows  by  them,  but  if  there  is 
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a  possibility  of  combining  them  with  the  water  in  the 
river  and  the  other  lands  necessary  for  a  reservoir,  and 
such  possibility  is  one  that  is  reasonably  sufficient  to 
affect  the  market  value,  the  owner  is  entitled  to  such 
enhanced  market  value  when  his  property  is  taken  by 
eminent  domain. 

This  conclusion  is  strengthened  by  a  consideration 
of  the  case  of  United  States  v.  Chandler-Dunbar  Wat- 
er Power  Company,  229  IT.  S.  53,  57  L.  ed.  1063,  33  S. 
Ct.  667. 

That  case  was  a  condemnation  proceeding  brought 
by  the  United  States  against  the  power  company  under 
a  special  act  of  Congress.  It  involved  the  improvement 
of  navigation  in  the  St.  Marys  River  at  Sault  Sainte 
Marie,  Michigan.  The  St.  Marys  River  is  a  navigable 
river  which  forms  the  International  Boundary  at  this 
point  and  through  which  the  traffic  between  Lake  Su- 
perior and  the  other  Great  Lakes  is  carried.  The 
Chandler-Dunbar  Company  owned  various  parcels  of 
land  along  the  river  and  had  erected  some  wing  dams 
and  other  structures  in  the  river  under  revocable  per- 
mits from  the  Secretary  of  War.  The  company  claimed 
that  in  addition  to  the  value  of  its  lands  and  struc- 
tures it  was  entitled  to  $3,450,000  for  "the  undeveloped 
water  power  of  the  river  at  St.  Marys  rapids  in  excess 
of  the  supposed  requirements  of  navigation."  The  low- 
er court  allowed  $550,000.  Justice  Lurton  states  the 
question  as  follows : 

"From  the  foregoing  it  will  be  seen  that  the  con- 
trolling questions  are,  first,  whether  the  Chandler- 
Dunbar  Company  has  any  private  property  in  the 
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water  power  capacity  <>f  the  rapids  and  falls  of 
the  St.  Marys  river  which  has  been  'taken,'  and 
for  which  compensation  musi  be  made  under  the 
5th  Amendment  to  the  Constitution;  and,  second, 
if  so,  what  is  the  extent  of  its  water  power  right 
and  how  shall  the  compensation  be  measured?" 
229  U.  S.  53,  60,  57  L.  ed.  1063,  1074,  33  S.  Ct.  667. 

The  court  then  analyzed  this  claim  at  length  and 
pointed  out  that  the  ownership  of  riparian  lands  gives 
no  ownership  of  the  river;  that  Congress  could,  as  it 
did,  improve  navigation  and  forever  bar  the  erection 
of  structures  in  the  river  and  yet  not  "take"  any  prop- 
erty of  the  owner  of  adjacent  land,  and  reaches  this 
conclusion  : 

"The  conclusion,  therefore,  is  that  the  court  be- 
low erred  in  awarding  $550,000,  or  any  other  sum, 
for  the  value  of  what  is  called  'raw  water,'  that 
is,  the  present  money  value  of  the  rapids  and  falls 
to  the  Chandler-Dunbar  Company  as  riparian  own- 
ers of  the  shore  and  appurtenant  submerged  land. ' ' 
229  U.  S.  53,  74,  57  L.  ed.  1063,  1080,  33  S.  Ct.  667. 

Of  course  we  have  never  claimed  anything  for  "raw 
water."  The  multi-million  dollar  claim  in  the  Conti- 
nental Land  Company  case  was  in  actuality  for  "raw 
water "  no  matter  if  it  was  disguised  as  ' '  inherent 
adaptability"  of  the  uplands. 

Having  disposed  of  this  main  claim,  the  court  con- 
sidered next  the  award  for  the  uplands.  The  Company 
owned  a  narrow  strip  bordering  on  the  river,  having 
an  area  of  something  more  than  eight  acres.  The  court 
allowed  for  this  property: 

"a.  For  its  value,  including  railroad  side  tracks, 
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buildings,  and  cable  terminal,  including  also  its 
use,  'wholly  disconnected  with  power  develop- 
ment or  public  improvement,  that  is  to  say,  for 
all  general  purposes,  like  residences,  or  hotels, 
factorv  sites,  disconnected  with  water  power,  etc., 
$20,000.'" 

"b.  For  use  as  factory  site  in  connection  with 
the  development  of  6,500  horse  power,  either  as  a 
single  site  or  for  several  factories  to  use  the  sur- 
plus of  6,500  horse  power  not  now  used  in  the  city, 
an  additional  value  of  $20,000." 

"c.  For  use  for  canal  and  lock  purposes,  an  ad- 
ditional value  of  $25,000."  229  U.  S.  53,  74,  57  L. 
ed.  1063,  1080,  33  S.  Ct.  667. 

To  awards  "b"  and  "c"  the  government  objected. 
The  court  held  that  the  value  in  sub-division  "a" 

was  proper.  Item  "b"  was  discarded  as  an  "addition- 
al" value,  "based  upon  the  erroneous  hypothesis  that 
the  company  had  a  private  interest  in  the  water  power 
of  the  river,"  but  as  to  item  "c"  the  court  held  it  was 
proper,  using  this  language: 

"The  exception  taken  to  the  inclusion  as  an 
element  of  value  of  the  availability  of  these  par- 
cels of  land  for  lock  and  canal  purposes  must  be 
overruled.  That  this  land  had  a  prospective  value 
for  the  purpose  of  constructing  a  canal  and  lock 
parallel  with  those  in  use  had  passed  beyond  the 
region  of  the  purely  conjectural  or  speculative. 
That  one  or  more  additional  parallel  canals  and 
locks  would  be  needed  to  meet  the  increasing  de- 
mands of  lake  traffic  was  an  immediate  probability. 
This  land  was  the  only  land  available  for  the  pur- 
pose. It  included  all  the  land  between  the  canals 
in  use  and  the  bank  of  the  river.  Although  it  is 
not  proper  to  estimate  land  condemned  for  public 
purposes  by  the  public  necessities  or  its  worth  to 
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the  public  for  such  purpose,  it  is  proper  to  con- 
sider the  fuel  that  the  property  is  so  situated  that 
it  will  probably  be  desired  and  available  for  sack 
a  purpose.  Lewis,  Em.  Doin.  Sec  707;  Mississippi 
&  R.  River  Boom  Co.  v.  Patterson,  98  U.  S.  40:;, 
408,  25  L.  ed.  206,  208;  Shoemaker  v.  United 
States,  147  U.  S.  282,  37  L.  ed.  170,  13  S.  Ct.  Rep. 
361;  Young  v.  Harrison,  17  Ga.  30;  Alloway  v. 
Nashville,  88  Tenn.  510,  8  L.  R.  A.  123,  13  S.W. 
123 ;  Sargent  v.  Merrimac,  196  Mass.  171,  11  L.  R. 
A.  (N.  S.)  996,  124  Am.  St.  Rep.  528,  81  N.  E.  970. 
Mississippi  &  R.  Boom  Co.  v.  Patterson  was  this : 
A  boom  company  sought  to  condemn  three  small 
islands  in  the  Mississippi  river,  so  situated  with 
reference  to  each  other  and  the  river  bank  as  to 
be  peculiarly  adapted  to  form  a  boom  a  mile  in 
length.  The  question  in  the  case  was  whether  their 
adaptability  for  that  purpose  gave  the  property  a 
special  value  which  might  be  considered.  This 
court  held  that  the  adaptability  of  the  land  for  the 
purposes  of  a  boom  was  an  element  which  should 
be  considered  in  estimating  the  value  of  the  lands 
condemned.  The  court  said,  touching  the  rule  for 
estimating  damages  in  such  cases: 

"  'So  many  and  varied  are  the  circumstances  to 
be  taken  into  account  in  determining  the  value  of 
property  condemned  for  public  purposes,  that  it 
is  perhaps  impossible  to  formulate  a  rule  to  gov- 
ern its  appraisement  in  all  cases.  Exceptional  cir- 
cumstances will  modify  the  most  carefully  guard- 
ed rule;  but,  as  a  general  thing,  we  should  say 
that  the  compensation  to  the  owner  is  to  be  esti- 
mated by  reference  to  the  uses  for  which  the  prop- 
erty is  suitable,  having  regard  to  the  existing 
business  or  wants  of  the  community,  or  such  as 
may  be  reasonably  expected  in  the  immediate  fu- 
ture. ' 

"In  Shoemaker  v.  United  States,  supra,  lands 
were  condemned  for  park  purposes.  In  the  court 
below  the  commissioners  were  instructed  to  esti- 
mate each  piece  of  land  at  its  market  value,  and 
that,  'the  market  value  of  the  land  includes  its 
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value  for  any  use  to  which  it  may  be  put,  and  all 
the  uses  to  which  it  is  adapted,  and  not  merely  the 
condition  in  which  it  is  at  the  present  time,  and 
the  use  to  which  it  is  now  applied  by  the  owner; 
.  .  .  that  is,  by  reason  of  its  location,  its  surround- 
ings, its  natural  advantages,  its  artificial  improve- 
ment, or  its  intrinsic  character,  it  is  peculiarly 
adapted  to  some  particular  use, — e.g.,  to  the  use 
of  a  public  park, — all  the  circumstances  which 
make  up  this  adaptability  may  be  shown,  and  the 
fact  of  such  adaptation  may  be  taken  into  consid- 
eration in  estimating  the  compensation.'  The  court 
approved  this  instruction."  229  U.  S.  53,  76,  77, 
78,  57  L.  ed.  1063,  1081,  33  S.  Ct.  667.  [Emphasis 
supplied] 

This  award,  we  think,  is  of  vital  significance.  The 
upland  in  the  Chandler-Dunbar  case  could  not  of 
course  be  used  for  canal  and  lock  purposes  without 
making  use  of  the  water  of  the  river.  One  cannot  oper- 
ate a  canal  and  locks  without  water !  Yet,  the  riparian 
owner  had  no  legal  right  or  ownership  to  the  water 
of  the  navigable  stream  and  the  government  could  pre- 
vent its  diversion  if  its  chose.  So  the  owner  could  not 
build  and  operate  these  canals  and  locks  without  gov- 
ernment permission.  Thus  it  might  well  be  said  that 
when  the  land  was  taken  from  him  he  lost  nothing  in 
not  being  paid  for  the  value  of  his  lock  site,  but  the 
court  did  not  so  hold.  On  the  contrary,  it  said,  "That 
this  land  had  a  prospective  value  for  the  purpose  of 
constructing  a  canal  and  lock  parallel  with  those  in 
use  had  passed  beyond  the  region  of  the  purely  con- 
jectural or  speculative."  In  other  words,  if  the  use 
to  which  the  property  can  be  put,  even  though  in  com- 
bination with  the  water  of  a  navigable  stream,  is  real 
and  imminent,  so  that  the  value  of  the  land  is  affected 
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by  it,  it  is  a  real  value  which  belongs  to  the  owner. 
There  is  no  fundamental  difference  between  diverting 
the  water  through  a  canal,  running  it  through  a  lock 
and  returning  it  to  the  river,  and  diverting  it  through 
a  penstock,  running  it  through  a  turbine  and  returning 
it  to  the  river. 

The  portion  of  the  Chandler-Dunbar  case  last  here- 
inbefore quoted  was  cited  with  approval  in  the  follow- 
ing cases: 

— Brooks-Scanlon  Corp.  v.  United  States,  265  U. 
S.  126,  68  L.  ed.  942,  44  S.  Ct.  475,  holding  damages 
allowed  for  requisitioning  by  government  of  con- 
tract for  ship  partly  constructed  are  amounts 
which  probably  could  have  been  obtained  for  as- 
signment of  contract  and  all  rights  therein  in  fair 
negotiation  between  owner  willing  to  sell  and  pur- 
chaser desiring  to  buy. 

—United  States  v.  New  River  Col.  Co.,  262  U.  S. 
344,  67  L.  ed.  1017,  43  S.  Ct.  567,  holding  compen- 
sation for  export  coal  taken  by  government  for  war 
purposes  is  determined  solely  by  market  value  of 
export  coal  at  time  taken. 

— C.  G.  Blake  Co.  v.  United  States,  275  Fed.  866. 

—National  City  Bank  v.  United  States,  275  Fed. 
860,  holding  just  compensation  for  coffee  requisi- 
tioned by  United  States  is  fair  market  value,  and 
not  cost  plus  five  per  cent. 

—Emmons  v.  Utilities  P.  Co.,  83  N.  H.  186,  58  A. 
L.  R.  794,  141  Atl.  68,  holding  riparian  owner  not 
precluded  from  proving  market  value  of  land  for 
water  power  merely  because  such  is  being  con- 
demned for  that  purpose. 

—Re  New  York  City,  230  App.  Div.  45,  243  N.  Y. 
Supp.  68,  holding  exclusion  in  condemnation  pro- 
ceedings, of  evidence  concerning  availability  of 
res  for  apartment  house  sites  is  reversible  error. 
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—Re  Bronx  Pkwy.  Comra,  192  App.  Div.  413,  182 
N.  Y.  Supp.  761,  holding  market  value  of  vacant 
land  under  condemnation  by  parkway  commission 
may  have  as  element  of  value  prospective  use  for 
railway  purposes.  (Rose's  Notes  on  United  States 
Reports,  1932  Supp.  Vol.  7,  pp.  1108,  1109) 

This  court  undoubtedly  recognized  the  force  of  this 
part  of  the  Chandler-Dunbar  case  in  the  Continental 
case  and  for  that  reason  took  pains  to  point  out  that 
the  use  contemplated  by  the  land  company  was  wholly 
conjectural  and  speculative. 

The  learned  trial  judge  felt  that  the  Continental 
Land  Company  case  was  controlling  upon  him  because 
he  felt  that  the  same  questions  and  the  same  arguments 
were  presented  in  that  case.  In  order  to  assure  himself 
of  this  he  carefully  read  the  briefs  in  the  Circuit  Court 
in  that  case,  as  appears  from  his  written  ruling.  (T.  of 
R.  pp.  116,  123)  Speaking  of  the  Continental  Land 
Company's  brief  he  said: 

"Appellants  then  proceeded  into  a  detailed  ar- 
gument of  the  points  which  I  have  just  outlined. 
While  the  language  that  they  used  was  different, 
I  am  convinced  after  careful  study  of  it  that,  in 
its  fundamental  effect,  the  appellants  presented 
there  precisely  the  same  argument  as  has  been  so 
ably  presented  by  defendants'  counsel  here.  While 
they  cited  other  cases  which  have  not  been  cited 
to  me  and  while  they  failed  to  cite  some  of  the  cases 
which  counsel  has  cited  to  me,  it  is  apparent  that 
the  cases  upon  which  they  mainly  relied  were  pre- 
cisely the  same  cases  upon  which  defendants  rely 
here — Mississippi  River  Boom  case  and  the  Mon- 
ongahela  Navigation  case,  Olson  v.  United  States 
and  that  portion  of  the  Chandler-Dunbar  opinion 
in  which  allowance  for  canal  and  lock  purposes  was 
approved  by  the  Supreme  Court.  Of  particular 
importance  is  the  statement  of  summary  and  con- 
clusion found  on  Page  66  of  their  brief  as  follows : 
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'SUMMARY  AND  CONCLUSION 

1 

'We  Believe  That  It  Is  Fair  to  State  That  the 
Following  Facts  Are  Established  Either  By 

Admission  or  By  Competent  Evidence. 

'1.  That  Appellants'  lands,  which  are  taken  in 
these  proceedings,  are  uplands,  situated  above  or- 
dinary high  water  mark. 

'2.  That  Appellants'  uplands  possess  inherent 
adaptability  for  use  as  a  damsite. 

'3.  That  they  are  the  only  lands  in  existence 
wThich  are  suitable  and  available  for  a  damsite  use- 
ful for  the  development  of  hydro-electric  power, 
and  for  irrigation,  by  using  Grand  Coulee  as  a 
storage  reservoir. 

'4.  That  these  uses  can  be  accomplished  only  by 
building  a  dam  across  the  Columbia  River  at 
Grand  Coulee  and  that  no  such  dam  can  be  built 
without  using  appellants'  lands. 

'5.  That,  at  the  time  of  taking  there  was  a  mar- 
ket for  appellants'  lands  for  use  as  a  damsite  by 
others  than  the  Government,  and  that  there  was  a 
"legal  and  practical  possibility"  of  their  being 
acquired  and  used  for  that  purpose. 

'6.  That,  the  market  value  of  these  lands  was 
greatly  increased  because  of  their  adaptability  for 
a  damsite,  and  that  their  market  value  cannot  be 
determined  except  by  considering  such  adaptabil- 
ity."  (T.  of  R,  pp.  123,  124,  125) 

What  he  failed  to  properly  distinguish  was  this,  that 
this  court  in  deciding  the  case  held  that  items  one  to 
four  in  the  summary  were  not  in  themselves  sufficient 
to  justify  a  recovery  and  that  items  five  and  six  were 
wholly  devoid  of  proof.  "There  is  not  left  the  shadow 
of  a  doubt  that  there  was  no  reasonable  probability 
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of  utilizing  this  land  by  private  capital."  (88  Fed.  (2d) 
at  page  111.)  Had  the  Land  Company  had  evidence 
to  support  items  five  and  six,  and  had  this  evidence 
been  rejected,  then  these  cases  would  be  indistinguish- 
able and  the  lower  court  would  have  been  correct.  Of 
course,  since  the  Land  Company  believed  the  testimony 
of  their  witnesses  was  sufficient  to  support  items  five 
and  six,  the  cases  cited  were  the  same  in  general  as 
ours,  and  the  arguments  the  same,  but  when  the  court 
rejected  the  evidence  as  insufficient,  naturally  the  result 
was  different. 

Further  indicating  how  he  viewed  the  matter  Judge 
Schwellenbach  gave  an  example  which  he  stated  he 
jDurposely  made  absurd  in  order  to  better  illustrate 
the  point  that  the  investment  in  a  property  might  be 
very  great  and  the  value  still  very  small.  The  example 
he  chose  was  that  of  a  person  who  had  built  a  very  ex- 
pensive and  very  modern  hospital  for  nervous  cases, 
along  side  the  tracks  and  yards  of  a  railroad  company ; 
and  he  pointed  out  that  despite  the  heavy  investment 
the  place  would  have  no  market  value  for  a  sanitarium. 
(T.  of  R.  p.  131)  Granted — but  assume  now  that  the 
railroad  was  a  government  railroad  and  the  govern- 
ment was  going  to  condemn  the  sanitarium  for  a  Vet- 
erans' Mental  Hospital  and  it  was  reasonably  probable 
that  it  planned  to  reroute  the  railroad  through  another 
part  of  town.  Could  the  government  then  say:  "We 
can  keep  the  railroad  here,  and  so  your  property  is 
valueless,  but  of  course  as  soon  as  we  get  the  property 
we  will  reroute  the  road  and  use  the  property  for  the 
purpose  for  which  you  have  spent  thousands  of  dollars 
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in  improving  it"?  Or  would  the  court  not  say:  "The 
owner  is  entitled  to  be  paid  what  this  property  would 
bring  on  the  market,  and  if  the  likelihood  of  the  gov- 
ernment's rerouting  the  railroad  is  great  enough  so 
that  prospective  buyers  of  this  property  would  pay 
more  for  it  than  they  would  for  an  adjoining  piece  of 
ground  which  had  not  been  improved  for  sanitarium 
purposes,  the  owner  is  entitled  to  have  a  jury  deter- 
mine that  value  from  all  the  facts  and  circumstances." 

Still  the  trial  court  stated  that  despite  all  this  he 
would  be  inclined  to  allow  the  question  to  go  to  the 
jury  were  it  not  for  the  case  of  U.  S.  v.  Appalachian 
Power  Company,  311  U.  S.  377,  85  L.  ed.  243,  61  S.  Ct. 
291.  Frankly  we  do  not  think  this  case  is  in  point,  It 
was  an  injunction  action  brought  by  the  United  States 
to  enjoin  the  Appalachian  Electric  Power  Company 
from  proceeding  with  the  construction  of  a  power  plant 
in  the  New  River  which  it  was  alleged  was  a  navigable 
river.  The  principal  question  was  the  factual  one  of 
the  navigability  of  the  river.  The  court  held  the  river 
navigable  and  therefore  the  Federal  government  had 
dominion  over  it  and  could  permit  or  forbid  the  erec- 
tion of  structures  in  it  and  since  it  had  the  power  to 
forbid,  it  could  permit  the  erection  upon  terms  such 
as  embodied  in  the  licensing  provision  of  the  Federal 
Power  Act,  16  IT.  S.  C.  Sec.  797,  799,  801,  804,  807, 
even  though  thereby  "riparian  rights  may  pass  to  the 
United  States  for  less  than  their  value."  The  court  is 
carefid  to  distinguish  however  between  the  right  of 
the  government  to  control  the  use  of  the  river,  which 
it  may  do  without  compensation  to  the  riparian  land 
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owner,  and  the  right  to  take  these  riparian  lands  by 
eminent  domain.   As  to  the  latter  it  said: 

"If  the  Government  were  now  to  build  the  dam, 
it  would  have  to  pay  the  fair  value,  judicially  de- 
termined, 89  for  the  fast  land ;  nothing  for  the 
water  power.90"  311  U.  S.  377,  427,  85  L.  ed.  243, 
263,  61  S.  Ct.  291. 

89  Monongahela  Nav.  Co.  v.  United  States,  148 
IT.  S.  312,  327,  37  L.  ed.  463,  468,  13  S.  Ct.  622. 

90  United  States  v.  Chandler-Dunbar  Water 
Power  Co.,  229  U.  S.  53,  66,  76,  57  L.  ed.  1063, 
1076, 1080,  33  S.  Ct.  667. 

This  aptly  illustrates  the  existing  government  policy 
in  regard  to  the  development  of  power  in  our  navigable 
streams.  It  is  in  reality  a  partnership  arrangement  be- 
tween the  land  owner  or  power  company  and  the  gov- 
ernment. Neither  is  in  a  position  to  proceed  with  the 
development  alone  because  one  owns  the  fast  lands 
essential  for  the  abutments  of  the  dams  and  the  power 
house  structures,  and  the  other  controls  the  flow  of  the 
river,  essential  to  the  generation  of  power.  That  of 
course  does  not  mean  that  these  elements  are  valueless. 
It  simply  means  that  the  land  owner  can  not  claim  the 
whole  value  for  his  lands,  or  the  "hypothetical  addi- 
tional value  of  the  water  power."  On  the  other  hand, 
"If  the  government  were  to  build  the  dam,  it  would 
have  to  pay  the  fair  value,  judicially  determined,  for 
the  fast  land;  nothing  for  the  water  power." 

The  government  might  have  adopted  many  ways  to 
dispose  of  its  interest  in  the  water  power.  It  could 
have  required  an  outright  payment  to  it  of  a  lump 
sum.   It  could  have  required  annual  payments  in  the 
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nature  of  rent.  What  it  did  do  was  to  require  the 
taking  out  of  a  license  limited  to  50  years,  16  U.  8.  < '. 
Sec.  799,  at  which  time  the  government  could  take  over 
the  property  by  paying  the  licensee's  net  investment 
as  denned  in  16  U.  S.  C.  Sec.  804. 

The  Power  Commission  can  also  determine  the  actual 
legitimate  original  cost  of,  and  the  net  investment  of 
a  licensed  p  r  o  j  e  c  t,  16  U.  S.  C.  Sec.  797.  It  is  this 
provision  that  is  most  significant  because  it  is  only 
this  "net  investment"  which  can  be  capitalized  and 
shown  on  the  Company's  books  and  it  is  this  "net  in- 
vestment" which  is  used  in  determining  the  rate  base 
of  the  Company.  The  net  investment  includes  the  lands 
necessary  for  the  project  as  well  as  the  structures  built 
thereon.  Only  the  "actual  legitimate  original  cost" 
may  become  part  of  this  net  investment.  No  hypothet- 
ical additional  value  will  be  considered.  Sec.  807,  Title 
16  U.  S.  C.  provides  that  at  any  time  after  the  issu- 
ance of  a  license  the  United  States  or  any  State  or 
municipality  may  take  over  the  property  by  eminent 
domain  proceedings  upon  payment  of  just  compensa- 
tion. 

As  we  contended  in  legal  argument  and  later  offered 
to  prove,  it  has  been  repeatedly  established  that  the 
actual  cost  of  the  lands,  if  honestly  arrived  at,  and 
likewise  the  engineering  and  surveying  expenses  are 
part  of  the  legitimate  net  investment.  (Alabama  Pow- 
er Co.  v.  McNinch,  94  F(2)  601;  Northern  States  Pow- 
er Co.  v.  F.  P.  C,  118  Fed  (2d)  141) 

If  the  government's  contention  in  this  case  is  cor- 
rect, we  have  then,  this  very  anomalous  situation.   A 
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company,  we  will  say  the  defendant,  buys  land  on  the 
open  market,  suitable  for  the  location  of  a  power  plant, 
pays  therefor  $150,000,  applies  for  a  Federal  license, 
spends  $350,000  in  engineering  and  surveying.  The 
license  is  granted  and  the  $500,000  is  recognized  as  a 
legitimate  original  cost,  and  the  next  day  the  govern- 
ment or  a  municipality  decides  to  condemn  the  prop- 
erty; without  question  the  award  that  the  condemnor 
must  pay  will  have  to  be  predicated  upon  a  considera- 
tion of  such  original  cost  of  $500,000.  However,  if  the 
condemnation  took  place  the  day  before  the  license  is 
granted,  the  compensation  is  only  the  value  for  agri- 
cultural purposes — say  $8,000. 

It  is  to  our  minds  illogical  to  claim  that  the  granting 
of  a  license  bestowed  on  the  licensee  any  value  that  he 
did  not  have  before.  The  whole  purport  and  intent  of 
the  act  is  to  limit  the  values  to  the  actual  market  costs, 
but  it  realizes  that  power  sites  are  worth  more  than 
agricultural  land,  that  they  will  and  do  command  a 
higher  price  and  this  higher  price  is  legitimate.  This 
higher  price  must,  however,  be  an  honest  and  real 
price,  actually  incurred,  not  an  unearned  incremental 
value,  or  one  that  is  speculative  or  hypothetical.  Ap- 
pellant, The  Washington  Water  Power  Company, 
offered  to  prove  (T.  of  R.  p.  223)  that  such  values  were 
recognized  by  the  Federal  Power  Commission  in  its 
own  licensed  plants  and  in  many  others,  including  the 
Puget  Sound  Power  &  Light  Company  plant  at  Rock 
Island  in  the  Columbia  River.  There  land  was  sold 
for  $120,000  which  had  practically  no  value  for  agri- 
cultural purposes  (T.  of  R.  pp.  214,  215).  It  is  our  con- 


121 

tention,  therefore,  thai  i  he  government  operating  ondei 

the  restriction  of  the  5th  Amendment  cannot  take  our 
property  before  a  license  is  granted  on  the  theory  it  is 
only  valuable  for  agricultural  purposes,  if  in  fact  its 
actual  value  has  been  enhanced  by  the  demand  for 
similar  power  sites,  and  on  the  day  after  a  license  is 
(j ranted  be  required  to  pay  power  site  values  for  the 
same  land. 

Judge  Schwellenbach  apparently  did  not  understand 
our  contention  that  the  value  we  were  seeking  was  only 
the  value  that  our  lands,  as  abutment  sites,  would  con- 
tribute to  the  whole  project.  He  felt  that  it  could  have 
no  value  for  power  site  purposes  unless  we  had  the 
right  to  use  the  river.  As  he  said  "None  of  these  pros- 
pective purchasers  would  have  been  interested  in  it 
had  they  known  that  they  could  not  build  a  dam  across 
the  river  at  that  point."  (Emphasis  supplied)  (T.  of 
R.  pp.  129,  130).  Of  course  that  is  true,  and  if  the  law 
were  that  no  one  except  the  government  could  build  a 
dam  across  the  river  it  would  have  had  no  value.  The  sit- 
uation in  the  Continental  Land  Company  case  was  that 
no  one  but  the  United  States  could  build  a  dam,  though 
there  the  impossibility  of  building  the  dam  was  not 
a  legal  one,  but  was  one  created  by  the  magnitude  of 
of  the  project.  Here,  however,  it  was  not  a  fact  that 
the  purchaser  could  never  build  a  dam  across  the  river. 
The  fact  is,  that  the  owner  could  not  build  a  dam  with- 
out permission,  but  the  likelihood  of  getting  such  per- 
mission was  so  great  that  it  did  affect  the  value.  Just 
as  in  the  McCandless  case  (298  U.  S.  242,  80  L.  ed.  1205, 
56  S.  Ct.  764),  the  owner  would  not  have  been  entitled 
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to  a  higher  price  for  land  had  it  been  known  he  could 
not  get  the  water,  yet  though  he  did  not  have  the  water, 
still  he  was  allowed  a  higher  price  because  the  possi- 
bility of  getting  the  water  was  great  enough  to  affect 
the  value.  Judge  Schwellenbach  further  said:  "The 
use  of  the  bed  of  the  river  and  the  flow  of  the  stream 
is  inseparably  connected  with  the  use  of  the  adjoining 
uplands  in  creating  a  value  for  power  site  purposes.' ' 
(T.  of  R.  p.  130)  This  again  is  true,  but  that  does  not 
prove  that  the  uplands  have  no  value  as  an  inseparable 
part  of  the  whole. 

Nor  does  it  do  to  say  that  when  as  part  of  the  Grand 
Coulee  project  the  Government  announced  that  the 
Kettle  Falls  site  would  be  submerged  and  no  develop- 
ment would  be  permitted,  that  it  could  thereby  with 
one  hand  destroy  its  value  and  with  the  other  take  it 
at  its  depreciated  value. 

Such  action  in  the  few  instances  in  which  it  has  been 
attempted  has  received  the  severe  castigation  of  the 
courts. 

In  the  case  of  In  Re  South  Twelfth  Street,  66  Atl. 
568,  the  City  of  Allentown,  Pennsylvania,  sought  to 
condemn  a  strip  of  land  for  a  street.  Before  the  value 
was  fixed  the  city  had  plotted  the  street  and  forbidden 
the  erection  of  buildings  on  the  bed  of  the  proposed 
street  and  then  the  Machiavellian  minds  of  the  city 
council  produced  the  delightfully  simple  idea  that  since 
no  buildings  could  be  built  on  it,  the  land  could  be  con- 
demned for  practically  nothing.  But  the  Supreme 
Court  of  Pennsylvania  thought  otherwise  and  said : 

"*  *  *  Equally  untenable  is  the  other  position 
taken,  viz.,  that,  if  the  true  measure  of  compensa- 
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tion  be  the  markel  value  of  the  land  when  taken, 
the  fact  that  no  compensation  could  be  recovered 
for  the  removal  of  any  buildings  erected  on  the 
bed  of  the  proposed  street  after  the  same  had  been 
plotted  is  to  be  considered  as  a  circumstance  affect- 
ing such  market  value.  This  is  simply  asserting 
the  right  of  confiscation  in  a  modified  form,  only 
feebly  disguised.  By  reason  of  the  plotting  the 
owner  is  virtually  denied  the  privilege  of  building 
on  his  land,  and  it  is  argued  that,  with  this  privi- 
lege extinguished,  the  land  would  have  a  much  re- 
duced value  in  the  estimation  of  the  average  buyer. 
Of  course,  it  would.  But  who  is  responsible  for 
this  reduction?  Not  the  owner.  The  impairment 
of  value  resulted  from  nothing  he  had  done,  but 
as  the  immediate  consequence  of  the  steps  taken 
by  the  municipality  towards  the  appropriation, 
in  invitum,  of  the  owner's  land.  In  the  preseyit 
case  it  is  quite  clear  that  without  the  right  to  build 
upon  the  land,  this  narrow  strip,  60  feet  tuide, 
located  as  it  is,  would  be  of  little,  if  any,  value. 
This,  then,  is  the  contention,  that  the  municipality 
in  the  furtherance  of  public  ends,  having  stripped 
the  land  of  nearly  its  entire  value,  now,  when  it 
seeks  to  accomplish  fully  its  purposes  in  connec- 
tion therewith,  is  to  be  allowed  to  acquire  the  land 
by  paying  a  sum  measured  by  the  little  value  the 
municipality  has  left  in  it.  Such  a  result  would  be 
a  travesty  on  the  constitutional  provision  which 
requires  in  all  such  cases  just  compensation  to 
be  made  for  the  property  taken.  *  *  *"  66  Atl.  568, 
569  (Emphasis  supplied) 

The  same  court  reaffirmed  the  rule  when  the  con- 
demnation was  brought  by  a  railroad  company,  Her- 
man v.  North  Pennsylvania  R.  Co.,  113  Atl.  828 : 

"While  the  12th  Street  case  was  an  instance  of 
appropriation  of  land  by  a  municipality,  the  early 
plotting  and  subsequent  taking  being  by  the  same 
corporation,  yet,  wherever  real  estate,  containing 
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a  previously  plotted  but  unopened  street  is  taken 
by  the  right  of  eminent  domain,  the  principles  an- 
nounced in  that  authority  must  apply,  or  we  would 
have  the  feebly  disguised  confiscation  there  re- 
ferred to,  and  that  to  the  benefit  of  the  condemn- 
ing corporation,  which  would  pay  for  the  land 
appropriated  at  its  impaired  value,  and  then, 
when  the  actual  opening  occurred,  collect  dam- 
ages for  such  impairment ;  but,  as  previously 
noted,  such  an  injustice  is  avoided  by  recognizing 
the  fact  that,  although  the  impairment  of  value 
from  the  plotting  is  noncollectible,  and  no  dam- 
ages can  be  had  by  anyone  until  the  appropriation 
takes  place,  nevertheless  all  the  while  an  inchoate 
right  exists  in  the  persons  who  own  the  land,  so 
far  as  such  impairment  of  value  is  concerned,  the 
latter,  as  before  said,  being  the  'consequence'  of 
'steps  taken  toivard  the  appropriation.' "  (113 
Atl.  828,  829)  (Emphasis  supplied) 

In  the  case  of  In  Re  Gibson  and  City  of  Toronto,  Am. 
&  Eng.  Ann.  Cases  1914  B,  507,  the  Ontario  Court  of 
Appeals  had  before  it  a  very  similar  situation.  The  City 
of  Toronto  was  planning  to  widen  one  of  its  streets  and 
passed  a  by-law  (ordinance)  "to  prevent  any  build- 
ing upon  the  seventeen-foot  strip  in  the  meantime  and 
until  the  city  expropriated  it  in  order  to  widen  St. 
Clair  Avenue  to  that  extent."  However,  the  City  was 
not  allowed  to  assert  this  fact  to  acquire  the  land  on 
the  basis  that  it  had  no  value  for  building  purposes, 
the  Court  saying: 

"  *  *  *  It  is,  of  course,  accepted  law  that  the  value 
of  the  land  to  the  expropriating  body  cannot  be  in- 
cluded as  an  element  in  the  compensation.  But, 
on  the  other  hand,  that  authority  ought  not  to  be 
able  by  the  exercise  of  its  other  powers  immedi- 
ately prior  to  the  taking,  to  reduce  the  value  of 
what  it  seeks  and  intends  to  acquire  and  of  which 
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it  is  contemplating  expropriation."  Am.  <£  Eng. 
Ann.  Cases  1914  B,  507,  510,  28  Out.  L.  Rep.  20. 

And  again : 

"It  would  indeed  be  a  gross  abuse  of  the  powers 
conferred  upon  the  city  corporation,  if  it  should  be 
able  to  use  such  powers  to  depreciate  the  value  of 
property  which  it  was  about  to  acquire.''  Am.  & 
Eng.  Ann.  Cases  1914  B,  507,  508,  28  Ont.  L.  Rep. 
20. 

In  regard  to  the  offers  of  proof,  the  court  sustained 
objection  to  all  of  them  on  the  general  ground  that  no 
evidence  of  power  site  values  was  admissible  in  addi- 
tion as  to  offers  Nos.  33,  34,  40,  50,  54,  60,  65,  74  it  sus- 
tained special  objections. 

Offer  of  proof  No.  33  (Specification  of  Error  No.  34) 
was  an  offer  to  prove  by  the  comptroller  of  The  Wash- 
ington Water  Power  Company  that  the  Company  had 
paid  $66,832.00  to  the  State  of  Washington  for  taxes 
and  fees  for  the  water  rights  at  Kettle  Falls.  We  think 
this  evidence  is  material  and  admissible  for  the  reason 
it  shows  part  of  the  investment  of  the  Company  in  the 
property,  which  in  a  case  of  this  type  is  a  proper 
element  to  be  considered  in  arriving  at  just  compensa- 
tion.  (Powellson  v.  U.  S.,  118  Fed.  (2d)  79). 

Offers  of  proof  Nos.  34,  50,  54,  65,  and  74  (Specifica- 
tion of  Errors  No.  35,  50,  53,  61,  68)  all  were  offers  to 
prove  by  various  qualified  witnesses  that  the  price  paid 
by  the  Power  Company  in  1921  of  $156,043.33  was  a 
fair  and  reasonable  price  for  the  lands  at  that  date. 
Ordinarily  such  testimony  would  be  immaterial,  but 
we  believe  in  this  case  it  is  for  this  reason:  As  previ- 
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ously  pointed  out  the  Federal  Power  Act  fixes  the 
values  of  licensed  projects  as  their  legitimate  original 
cost.  If  the  license  is  granted,  this  becomes  the  value 
of  the  property  at  which  it  may  later  be  acquired.  It 
is  important  and  relevant  to  prove  then  that  the  price 
actually  paid  was  a  legitimate  price,  that  represented 
the  fair  market  value  at  that  time.  Were  it  an  in- 
flated or  fictitious  value,  it  would  not  represent  the 
legitimate  original  cost.  Nor  would  it  be  an  honest 
element  of  investment  such  as  might  be  shown  under 
the  authority  of  the  Powellson  case,  118  Fed.  (2d)  79. 

Offer  of  proof  No.  40  (Specification  of  Error  41) 

was  as  follows : 

"Comes  now  the  defendant,  The  Washington 
Water  Power  Company,  and  offers  to  prove  by 
the  witness  K.  M.  Robinson,  who  is  present  in  the 
court  room  and  who  has  been  sworn  as  a  witness, 
that  interest  on  the  sum  of  the  total  legitimate  in- 
vestment of  $465,785.97  for  a  period  of  three  years 
prior  to  December  9,  1939,  at  the  rate  of  six  per 
cent  per  annum,  amounted  to  $83,841.47 ;  that  the 
total  net  investment  plus  interest  for  a  three-year 
period  amounted  to  $549,627.44."  (T.  of  R.  p. 
189) 

and  the  argument  made  to  the  court  in  connection  there- 
with is,  we  think,  sufficient  to  present  our  position.  It 
was: 

"I  might  just  say  for  Your  Honor's  considera- 
tion that  the  theory  on  which  we  are  interested  on 
the  second  ground  is  that  the  rules  and  regulations 
of  the  Federal  Power  Commission  under  the  Fed- 
eral Power  Act  permits  the  capitalization  of  the 
cost  during  the  three-year  period  prior  to  construc- 
tion and  during  the  period  of  construction,  legiti- 
mate interest  at  the  rate  of  six  per  cent  to  be 
capitalized  on  those  projects,  our  theory  being  that 
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one  of  the  elements  thai  would  enter  into  the  de- 
termination of  a  buyer  would  be  the  fael  that  if 

he  got  his  property  and  had  to  get  his  License  he 
would  be  limited  by  the  rules  and  regulations  of 
the  Federal  Power  Act  as  to  the  amount  of  money 
at  which  he  could  capitalize  his  purchase  and  that 
that  element  would  be  an  element  which  the  buy- 
ers would  consider  and  would  be  an  element  enter- 
ing into  the  fair  market  value  of  a  piece  of  prop- 
erty where  it  wasn't  subject  to  the  restrictions  as 
to  capitalization  and  use  that  applies  under  the 
Federal  Power  Act.  The  general  rule  is  that  you 
can't  add  the  interest  as  an  element  of  the  market 
value  of  your  property  in  an  ordinary  building 
and  that  sort  of  thing,  our  theory  being  that  if 
the  value  didn't  change  with  the  granting  of  the 
license  that  these  facts  are  known  and  taken  into 
consideration  by  the  buyer  and  that  we  would  be 
entitled  to  say  what  the  minimum  capitalized  value 
that  he  could  put  in  would  be  and  that  would  enter 
into  his  thought  as  to  what  would  be  fair  and  what 
he  could  afford  to  pay."   (T.  of  R.  p.  190) 

Offer  of  proof  No.  60,  Specification  of  Error  No.  57, 
was  an  offer  to  prove  by  a  witness  familiar  with  the 
power  situation  in  this  territory  that  in  his  opinion  the 
Kettle  Falls  site  would  have  been  devoted  to  power 
uses  by  1939  or  shortly  thereafter  if  Grand  Coulee  had 
not  been  built.  It  was  objected  to  as  calling  for  a  con- 
clusion but  any  opinion  of  an  expert  is  probably  a  con- 
clusion. We  think  it  is  clearly  permissible  to  prove  by 
the  opinion  of  experts  the  use  to  which  property  can 
or  is  likely  to  be  devoted  in  the  reasonably  near  future. 
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CONCLUSION 

We  respectfully  submit,  therefore,  that  the  appel- 
lant, The  Washington  Water  Power  Company,  was  by 
the  judgment  of  the  trial  court,  deprived  of  its  prop- 
erty without  just  compensation,  in  violation  of  the  5th 
Amendment,  when  the  jury  was  not  permitted  to  con- 
sider the  effect  upon  the  market  value  of  the  lands  or 
the  reasonable  likelihood  that  the  lands  could  and 
would  be  used  for  power  purposes  at  the  time  of  taking 
or  within  a  reasonable  time  thereafter. 

We  respectfully  submit,  further,  that  the  case  should 
be  reversed  with  directions  to  submit  to  a  jury  under 
proper  instructions  the  question  of  the  value  of  the 
property  for  all  uses,  including  power  site  purposes. 

Respectfully  submitted, 

ALAN  G.  PAINE, 
H.  E.  T.  HERMAN, 

622  Spokane  &  Eastern  Building, 
Spokane,  Washington, 

Attorneys  for  Appellants. 
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OPINION   BELOW 

The  opinion  of  the  district  court  (R.  116-132)  hold- 
ing evidence  of  power  site  value  to  be  inadmissible  is 
reported  in  41  F.  Supp.  119. 

JURISDICTION 

This  is  an  appeal  and  cross-appeal  from  a  judg- 
ment in  condemnation  entered  March  14, 1942  (R.  294- 
306).  Notice  of  appeal  was  filed  by  the  condemnee  on 
March  30,  1942  (R.  307),  and  notice  of  cross-appeal 

(i) 


by  the  United  States  on  May  15,  1942  (R.  319-320). 
The  jurisdiction  of  the  district  court  was  invoked  by 
the  United  States  under  the  Acts  of  August  1,  1888 
(25  Stat.  357,  40  U.  S.  C.  sec.  257),  June  17,  1902 
(32  Stat.  388),  February  26,  1931  (46  Stat.  421,  40 
U.  S.  C.  sec.  258a),  and  August  30,  1935  (49  Stat. 
1039).  The  jurisdiction  of  this  Court  rests  on  section 
128  of  the  Judicial  Code  as  amended,  28  U.  S.  C.  sec. 
225  (a). 

STATUTE   INVOLVED  ON  THE   CROSS-APPEAL 

Section  11265,  Wash.  Rev.  Stat.,  Ann.  (Remington, 
1932,  as  amended)  [Laws,  1935,  c.  30,  sec.  7,  as 
amended  by  Laws,  1939,  c.  206,  sec.  45,  p.  766]  pro- 
vides : 

The  taxes  assessed  upon  real  property  shall  be 
a  lien  thereon  from  and  including  the  first  day 
of  January  in  the  year  in  which  they  are  levied 
until  the  same  are  paid,  but  as  between  a  grantor 
and  grantee  such  lien  shall  not  attach  until  the 
fifteenth  day  of  February  of  the  succeeding 
year.     *     *     * 

QUESTIONS   PRESENTED 

1.  Whether  the  owner  of  riparian  lands  bordering 
on  a  navigable  stream  is  entitled  to  recover  compensa- 
tion for  their  power  site  value  when  such  lands  are 
condemned  by  the  United  States  for  the  improvement 
of  navigation. 

2.  Whether  the  United  States,  when  it  condemns 
land  after  taxes  have  been  levied  and  assessed  but  be- 
fore a  lien  attaches  as  between  a  grantor  and  grantee, 


is  required  to  pay  the  amount  of  those  taxes  in  addi- 
tion to  the  agreed  reasonable  value  of  the  land  con- 
demned. 

STATEMENT 

The  United  States  on  December  9,  1939,  instituted 
condemnation  proceedings  (R.  2-20),  accompanied  by 
a  declaration  of  taking  (R.  20-31),  to  acquire  from  the 
Washington  Water  Power  Company  330.31  acres  of 
land  riparian  to  the  Columbia  River  at  Kettle  Falls, 
Washington — land  which  was  to  be  flooded  by  the 
backwater  from  the  Grand  Coulee  Dam,  a  multiple 
purpose  structure  designed  (among  other  things)  to 
control  the  floods,  improve  the  navigability,  and  regu- 
late the  flow  of  the  Columbia  River  (R.  96).  Act  of 
August  30,  1935,  49  Stat.  1028,  1039. 

The  facts  are  not  in  dispute  and  may  be  summarized 
as  follows:  The  lands  described  in  the  condemnation 
petition  and  declaration  of  taking  are  part  orf  a  larger 
tract  acquired  by  the  Washington  Water  Power  Com- 
pany in  1921  at  a  cost  of  $150,000  (R,  103,  119,  145). 
The  lands  are  riparian  to  the  Columbia  River,  a  stream 
navigable  "throughout  its  entire  length  in  the  United 
States"  (R.  44).  The  condemned  area  includes  34.09 
acres  of  upland  on  the  right  bank  in  Ferry  Comity, 
207.37  acres  of  upland  on  the  left  bank  in  Stevens 
County,  and  two  intervening  islands  (88.85  acres)  like- 
wise in  Stevens  County  (R.  31).  These  lands  are  so 
situated  that,  prior  to  the  construction  of  the  Grand 
Coulee  Dam  and  the  backing  of  the  water  151  miles  up 
the  river  to  the  Canadian  border  (R.  96),  there  could 
have  been  constructed,  partly  on  the  lands  of  the 
Washington  Water  Power  Company  and  partly  on 


lands  in  the  bed  of  the  river,  a  hydroelectric  power 
plant  at  an  initial  cost  of  approximately  $9,000,000 
(R.  46,  120). 

The  panics  stipulated,  in  advance  of  the  trial,  that 
the  lands  which  are  being  condemned  "have  a  reason- 
able value  for  agricultural,  grazing,  and  timber  pur- 
poses and  for  all  or  any  other  purposes  for  which 
they  are  adapted  other  than  for  power  site  values 
equal  to  the  amount  deposited  in  the  court  by  the 
plaintiff  as  the  estimated  value  of  the  said  tract  of 
land,  to-wit:  the  sum  of  Seven  Thousand  Nine  Hun- 
dred Fifty  and  35/100  Dollars  ($7,950.35)"  (R.  45). 
At  the  trial  the  condemnee  proffered  evidence  of  the 
power  site  value  of  the  lands  in  question.  The  Gov- 
ernment objected  to  this  evidence,  contending  (1)  that 
under  the  rule  laid  down  in  United  States  v.  Chandler- 
Dunbar  Co.,  229  U.  S.  53,  and  followed  in  Continental 
Land  Co.  v.  United  States,  88  F.  2d  104,  certiorari  de- 
nied 302  IT.  S.  715,  "a  riparian  owner  has  no  property 
right  in  the  bed  of  the  stream  or  to  the  use  of  the  water 
or  the  power  inherent  therein  as  against  the  United 
States  *  and  is,  therefore,  barred  from  a  recovery  for 
any  power  site  value  of  its  riparian  lands"  (R.  117) ; 
and  (2)  that  the  condemnee 's  proposed  dam  at  Kettle 
Falls  would  have  flooded  518  tracts  of  privately-owned 
land  in  400  different  ownerships  (including  lands 
owned  by  the  United  States  and  the  State  of  Wash- 
ington) and  that  there  was  no  "reasonable  probability 
that  all  the  ownerships  could  be  combined"  (R.  117). 

The  trial  court,  after  examining  the  record,  briefs, 
and  decision  of  this  Court  in  the  Continental  Land 


1  Italics  supplied  throughout  this  brief  unless  otherwise  noted. 


Company  case  concluded  thai  the  evidence  offered  by 
the  Washington  Water  Power  Company  was  indis- 
tinguishable in  principle  from  the  evidence  stricken  in 
thai  case,  and,  accordingly,  sustained  the  Governmenl  's 
objections  (R.  116-132). 

The  taxing  officials  of  Ferry  and  Stevens  Counties, 
who  had  been  made  parties  defendant  because  of  their 
alleged  tax  liens  against  the  property  being  con- 
demned, raised  one  other  issue  during  the  trial.  They 
introduced  evidence  as  to  taxes  which  had  been  levied 
(R.  66-70,  79-82)  and  assessed  (R.  73-78,  83-85)  in 
1939  (payable  in  19-10),  but  which  had  not  been  dis- 
charged. The  court  decided  that  the  counties  could 
recover  these  taxes  from  the  Government  (R. 
115-116). 

No  issues  of  fact  remaining,  the  court  accordingly 
directed  the  jury  to  return  a  verdict  for  the  Wash- 
ington Water  Power  Company  in  the  amount  agreed 
upon  by  the  parties  as  the  value  of  the  property  ex- 
clusive of  its  adaptability  for  power  site  purposes, 
and,  in  addition,  to  return  tax  verdicts  for  Stevens  and 
Ferry  Counties  in  the  agreed  sum  of  $3,003.96  (R. 
247-248).  The  Government  excepted  to  the  latter 
instructions  and  to  the  court's  refusal  to  charge  the 
jury  that  the  taxes  should  be  deducted  from  the  stipu- 
lated value  of  the  property  ($7,950.35).  The  Wash- 
ington Water  PowTer  Company  has  appealed  from  the 
rulings  as  to  power  site  value  (R.  307),  and  the  United 
States  has  filed  a  cross-appeal  on  the  tax  question  (R. 
319-320). 

473866 — 42 2 


SPECIFICATION    OF    ERRORS    RELIED    UPON    BY 
CROSS-APPELLANT 

The  district  court  erred  (R.  321-322)  : 
1.  In  instructing  the  jury  to  bring  in  verdicts  for 
Stevens  County  and  Ferry  County  in  amounts  aggre- 
gating $3,003.96,  in  addition  to  paying  to  the  defend- 
ant Washington  Water  Power  Company  the  stipulated 
reasonable  value  of  the  property  taken,  the  instruc- 
tions being  as  follows  (R.  248) : 

*  *  *  After  the  testimony  was  submitted 
we  had  a  legal  argument  here  as  to  the  right  of 
the  counties  to  collect  the  taxes  and  on  the  ques- 
tion as  to  who  should  pay  those  taxes,  whether 
they  should  be  paid  by  the  Government  or  by 
the  defendant,  The  Washington  Water  Power 
Company.  That  was  purely  a  question  of  law, 
and  upon  that  question  I  decided  that  the  coun- 
ties were  entitled  to  collect  for  the  taxes  for  the 
year  1940,  and  furthermore  decided  that  the 
Government  would  be  compelled  to  pay  for  those 
taxes,  and  there  is  no  question  as  to  the  amount, 
or  no  dispute  as  to  the  amount,  and  since  your 
function  would  be  to  determine  the  amount  and 
they  have  agreed  upon  the  amount,  I  am  there- 
fore instructing  the  jury  to  return  a  verdict  in 
favor  of  the  defendant  Stevens  County  in  the 
agreed  sum  of  $1,950.76,  and  for  the  defendant 
Ferry  County  in  the  agreed  sum  of  $1,033.20, 
and  I  will  allow  the  plaintiff  an  exception  to 
the  ruling  and  to  the  direction  of  the  verdict  in 
those  amounts  in  each  instance,  and  I  will  ask 
Mr.  Calusen  to  sign  the  three  verdicts  on  behalf 
of  the  jury. 


2.  In  refusing  t<>  instruct  the  jury  as  follows   (B. 

282-283) : 

INSTRUCTION   NO.    1 

You  are  instructed,  that  the  tax  liens  on  land- 
taken  by  the  United  States  in  eminent  domain 
proceedings  do  not  increase  the  value  of  the 
land  which  the  plaintiff  is  required  to  pay  there- 
for. 

INSTRUCTION  NO.   2 

You  are  instructed,  that  the  total  award  or 
awards  which  should  be  made  against  the 
United  States  for  the  lands  condemned  in  this 
action  (other  than  Tract  No.  2,  the  Hummel 
tract)  should  be  the  value  of  the  land,  that  is, 
the  sum  of  $7,950.35. 

INSTRUCTION  NO.    3 

You  are  instructed,  that  the  amount  of  the 
tax  liens  awarded  to  the  counties  and  required 
to  be  paid  to  them  should  be  deducted  from  the 
stipulated  value  of  $7,950.35,  in  arriving  at  the 
amount  which  should  be  awarded  to  the  defend- 
ant Washington  Water  Power  Company  for  its 

interest  in  the  lands  condemned. 

***** 

[R.  249]  The  Court:  *  *  *  I  will  decline 
to  give  the  instructions  and  allow  you  an 
exception.     *     *     * 

3.  In  holding  that  the  United  States  should  pay 
more  than  the  fair  market  value  of  the  property 
taken. 

4.  In  holding  that  the  United  States  should  pay  the 
Washington  Water  Power   Company  the   stipulated 
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reasonable  value  of  the  property  taken,  $7,950.35, 
without  deducting  therefrom  the  amount  of  the  taxes 
required  to  Be  paid  to  Stevens  County  and  Ferry 
County. 

ARGUMENT 


Appellant's  lands  could  have,  as  against  the  United  States,  no 
inherent  market  value  as  a  site  for  a  dam  across  the  Colum- 
bia River,  a  navigable  waterway  of  the  United  States 

pellant  contends  that  the  adaptability  of  its  lands 
at  Kettle  Falls  for  dam  site  purposes  gave  to  the  lands 
an  extraordinary  value  for  which  the  United  States 
must  pay  compensation,  and  that  the  jury  should  have 
been  permitted  to  consider  this  factor  in  determining 
the  value  of  the  property  condemned  (Br.  93,  99,  103, 
128).  The  contention  is  untenable.  Appellant's  prop- 
erty could  not  have  been  utilized  for  dam  site  pur- 
poses except  in  conjunction  with  the  bed  and  the  flow- 
ing waters  of  the  Columbia  River.  In  other  words,  the 
lands  were  valuable  for  power  purposes  because  of 
their  raparian  location  and  because  of  the  attendant 
incidents  of  riparian  ownership.  But  these  riparian 
advantages,  while  valuable  as  between  private  claim- 
ants, are  not  property  rights  for  which  compensation 
must  be  paid  by  the  United  States  when  it  elects  to 
alter  the  flow  of  a  navigable  river.  This  is  so  because 
any  riparian  rights  which  attach  to  land  bordering  on 
a  navigable  stream  exist  only  in  servitude  to  the  navi- 
gation powers  of  the  federal  Government.  These  prin- 
ciples are  decisive  of  the  case  at  bar. 


A.  Appellant' 8  property  was  valuable  for  power 
purposes  only  when  utilized  in  conjunction  with  the 
flowing  waters  of  the  Columbia  River. — II  is  clear  from 
the  record  in  the  instant  case  thai  the  lands  of  the 
Washington  Water  Power  Company  could  not  i 
been  utilized  for  power  purposes  except  by  the  con- 
struction of  a  dam  and  the  placing  of  other  structures 
in  and  across  the  bed  of  the  Columbia  River  and  by 
making  use  of  the  flowing  waters  of  that  stream 
(R.  45).  In  other  words,  the  property  had  potential 
power  value  because  of  its  riparian  character  and  the 
attendant  incidents  of  riparian  ownership.  Whatever 
other  advantages  it  may  have  possessed  as  a  dam  site 
were  as  nothing  unless  the  property  was  used  in  con- 
junction with  the  flowing  waters  and  the  bed  of  the 
Columbia  River. 

B.  Riparian  rights,  though  valuable  as  between  pri- 
vate claimants,  may  be  destroyed  by  a  federal  improve- 
ment of  navigation  without  the  Government  being  li- 
able for  compensation. — It  may  be  conceded  that  the 
location  of  appellant's  lands  along  a  great  navigable 
river  2  and  the  attendant  incidents  of  riparian  owner- 
ship made  the  property  exceptionally  valuable  for 
power  purposes  in  transactions  between  private  per- 
sons. See  Boom  Co.  v.  Patterson,  98  U.  S.  403  (1878) ; 
Ford  &  Son  v.  Little  Falls  Co.,  280  U.  S.  369  (1930) ; 
Ford  Hydro-Electric  Co.  v.  Neely,  13  F.  2d  361  (C.  C.  A. 

2  The  parties  have  stipulated  (R.  44),  and  this  Court  will  take 
judicial  notice  of  the  fact  (Arizona  v.  California,  283  U.  S.  42.'$ ). 
that  the  Columbia  River  is  navigable  from  the  Canadian  border 
to  the  Pacific  Ocean.  Continental  Land  Co.  v.  United  States, 
88  F.  2d  104,  108  (C.  C.  A.  9,  1937),  certiorari  denied.  -°>02  U.  S. 
715. 
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7,  1926),  certiorari  denied  273  U.  S.  723;  Union  Elec- 
tric Light  <('•  Power  Co.  v.  Snyder  Estate  Co.,  65  F. 
2d  297  (C.  0.  A.  8,  1933),  and  similar  cases  cited  by 
appellant  (Br.  79-93).  But,  as  the  Supreme  Court 
pointed  out  in  United  States  v.  Chandler-D  unbar  Co., 
229  U.  S.  53,  70  (1913),  cases  "which  deal  with  the 
rights  of  riparian  owners  upon  navigable  or  non- 
navigable  streams  as  between  each  other"  may  be  put 
to  one  side  when  the  United  States  is  involved.  The 
Government  does  not  stand  in  the  position  of  an  ordi- 
nary condemnor,  when  in  aid  of  navigation  it  alters 
the  flow  of  a  navigable  river  and  deprives  the  upland 
owner  of  riparian  rights  theretofore  enjoyed.  W.  A. 
Ross  Const.  Co.  v.  Yearsley,  103  F.  2d  589,  593 
(C.  C.  A.  8,  1939) ;  Great  Northern  Ry.  Co.  v.  Wash- 
ington Elec,  Co.,  197  Wash.  627,  640,  86  P.  2d  208,  214 
(1939). 

For  example,  the  Government  may  deprive  an  up- 
land parcel  of  the  riparian  right  of  access  to  navigable 
water  (Scranton  v.  Wheeler,  179  U.  S.  141,  151,  163; 
Gibson  v.  United  States,  166  U.  S.  269,  271,  275,  276)  ; 
it  may  render  the  land  nonriparian  by  diverting  the 
river  from  its  old  channel  to  a  new  (South  Carolina  v. 
Georgia,  93  U.  S.  4,  10,  11)  ;  and  it  may  deprive  such 
land  of  all  benefits  ordinarily  derived  from  the  flowing 

ters  of  a  navigable  stream  (United  States  v.  Chand- 
Irr-Dunbar  Co.,  229  U.  S.  53,  62,  72;  South  Carolina  v. 
Georgia,  93  U.  S.  4,  10,  11) — all  without  the  payment 
of  compensation. 

This  is  so  because  any  riparian  rights  which  attach 
to  lands  bordering  on  a  navigable  stream  exist  only 
in  servitude  to  the  navigation  powers  of  the  federal 
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Government;'  Accordingly,  when  an  improvement  of 
navigation  undertaken  by  the  federal  Government  der 
prives  an  upland  tract  of  its  riparian  rights,  the  owner 

is  not  entitled  to  recover  compensation  for  ihe  lot 
thus  suffered;  "riparian  ownership  is  subject  to  the 

obligation  to  suffer  the  consequences  of  the  improve- 
ment of  navigation."  Gibson  v.  United  SI  ales,  166 
U.  S.  269,  276  (1897) ;  Scranton  v.  Wheeler,  179  U.  8. 
141,  157  (1900)  ;  W.  A.  Ross  Const.  Co.  v.  Yearsley, 
103  F.  2d  589,  592  (C.  C.  A.  8,  1939),  affirmed  on  an- 
other point,  309  U.  S.  18."*    The  usual  incidents  of  ri- 

3  In  Washington,  which  differs  in  this  respect  from  the  law 
generally  prevailing  elsewhere,  an  upland  owner  lias  no  riparian 
rights  even  against  the  state,  not  to  mention  the  United  States. 
"So  complete  is  the  absence  of  riparian  or  littoral  rights  that  the 
State  may — subject  to  the  superior  rights  of  the  United  States — 
wholly  divert  a  navigable  stream,  sell  the  river  bed  and  yet  have 
impaired  in  so  doing  no  right  of  the  upland  owners  whose  land 
is  thereby  separated  from  all  contact  with  the  water."  Port  of 
Seattle  v.  Oregon  d-  W.  R.  R.,  255  U.  S.  56,  64  (1921). 

4  Appellant  would  brush  these  cases  aside  on  the  ground  that 
they  were  actions  for  damages  and  that  no  actual  "taking"  had 
occurred  (Br.  71—75,  99).  This  distinction  is  more  illusory  than 
real.  In  the  so-called  damage  cases  there  is  frequently  an  actual 
"taking."  For  example,  when  the  United  States,  in  order  to  im- 
prove navigation,  appropriates  a  portion  of  the  bed  of  a  navigable 
stream  for  a  pier,  a  lighthouse,  a  breakwater,  or  a  dam,  the  private 
owner  is  completely  ousted.  But  such  a  "taking"  is  not  com- 
pensable under  the  Fifth  Amendment,  because  the  United  States 
is  merely  exercising  a  servitude  to  which  the  land  was  already 
subject.  *  Scranton  v.  Wheeler,  179  U.  S.  111.  163  (1900)  :  South 
(  arolina  v.  Georgia,  93  U.  S.  4,  11,  12  (1876) ;  United  States  v. 
Ckandler-Dunbar  Co.,  229  U.  S.  53,  62,  72  (1913);  Stockton  v. 
Haiti  more  <&  X.  Y.  R.  Co.,  32  Fed.  9  (C.  C.  X.  J.  1887),  referred 
to  with  approval  in  Scranton  v.  Wheeler,  supra,  pp.  159-161; 
Hawkins  Point  Light-House  Case,  39  Fed.  77,  83  (C.  C.  Md., 
1889),  referred  to  with  approval  in  United  States  v.  Chandler- 
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parian  ownership  are  subordinate  to  the  public  right 
of  navigation,  and  though  this  qualified  interest  in  the 
flowing  waters  of  a  navigable  stream  may  be  ''helpful 
in  protecting  the  owner  against  the  acts  of  third  par- 
ties, [it]  is  of  no  avail  against  the  great  and  absolute 
power  of  Congress  over  the  improvement  of  naviga- 
ble rivers."  United  States  v.  Chandler-Dunbar  Co., 
229  U.  S.  53,  62  (1913).  One  who  purchases  riparian 
land  with  the  expectation  of  enjoying  riparian  bene- 
fits does  so  at  the  risk  that  all  such  rights  may  be  in- 
jured or  destroyed  without  compensation  by  a  federal 
improvement  of  navigable  capacity.  Cf.  United  States 
v.  Chicago,  M.,  St.  P.  &  P.  B.  Co.,  312  U.  S.  592,  599 
(1941).  So  long  as  the  United  States  does  not  inter- 
fere, this  is  a  risk  worth  taking.  But  it  is  a  risk 
which  is  necessarily  taken  with  the  knowledge  that 
the  Government  may  at  any  time  so  alter  the  flow  of 
the  river  as  to  render  the  land  nonriparian. 

C.  Power  site  value  of  lands  bordering  on  a  navigable 
stream  exists  only  in  servitude  to  the  federal  Govern- 
ment's navigation  powers. — The  foregoing  general 
principles  are,  it  is  believed,  a  complete  answer  to 
appellant's  claim  that  the  Government  must  pay  com- 

Dtmbar  <  <>..  supra;  Scranton  v.  Whet  It  r,  57  Fed.  803,  v15  (C.  C.  A. 
6,  L893),  reversed  upon  joint  motion  of  the  parties.  163  U.  S.  703a 

but  quoted  at  length  in  179  U.  S.  141,  144-146  (1900).  Similarly. 
the  Government  may  deprive  a  tract  of  all  riparian  rights  bj  - 
altering  the  flow  of  a  navigable  river  as  to  render  the  land  non- 
riparian.  If  this  were  done  by  a  private  person,  it  would  con- 
stitute a  "taking"  of  property  protected  by  the  federal  Constitu- 
tion. But  if  done  by  the  United  States,  no  liability  exists,  not 
because  the  ease  is  one  involving  "damages'1  instead  of  a  "taking," 
but  because  such  property  rights  exist  only  in  servitude  to  the 
federal  Government's  navigation  powers. 
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pensation  for  the  power  site  value  of  the  property  in 
question.    "The  flow  of  a  navigable  stream  is  in  no 

se  private  property  *  *  *.  Exclusion  of  ri- 
parian owners  from  its  benefits  without  compensation 
is  entirely  within  the  Government's  discretion." 
United  States  v.  Appalachian  Power  Co.,  311  l\  S. 
377,  424  (1940):  United  States  v.  Chandler-Dunbar 
Co.,  229  U.  S.  53  (1913).  Or,  as  this  Court  has  said, 
"riparian  owners  of  shore  lands  along  the  banks  of  a 
navigable  stream  do  not  have  as  against  the   United 

tes,  any  interest  in  or  title  to  the  waters  which 
flow  in  the  stream  when  the  United  States  under- 
takes to  develop  it  or  to  improve  those  water  high- 
ways for  the  purpose  of  advancing  and  improving 
navigation."  Continental  Land  Co.  v.  United  States, 
88  F.  2d  104,  108  (C.  C.  A.  9,  1937),  certiorari  denied, 
302  U.  S.  715.  These  cases,  despite  appellant's  at- 
tempt at  distinguishment  (Br.  94-114),  are  precisely 
in  point.  The  Supreme  Court  in  the  Chandler-Dun- 
bar case  held  that,  in  view  of  the  plenary  power  of 
the  United  States  over  navigation,  there  could  be  no 
property  right,  as  against  the  Government,  in  navi- 
gable water  and  that  a  power  company  was  not  en- 
titled to  compensation  for  water  power  values  when 
the  United  States  condemned  its  dam.  And,  what  is 
more  pertinent  to  this  case,  the  Court  held  that  the 
claimant  was  not  entitled  to  have  considered,  in  de- 
termining the  value  of  the  upland  bordering  the  river, 
the  possible  use  of  that  land  as  a  site  for  the  develop- 
ment of  hydro-electric  power  (229  U.  S.  at  76) : 

Having   decided   that    the    Chandler-Dunbar 

Company  as  riparian  owners  had  no  such  vested 
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property  right  in  the  water  power  inherent  in 
the  falls  and  rapids  of  the  river,  and  no  right 
to  place  in  i lie  river  the  works  essential  to  any 
practical  use  of  the  now  of  the  river,  the  Gov- 
ernment cannot  be  justly  required  to  pay  for  an 
element  of  value  which  did  not  inhere  in  these 
parcels  as  upland.5 

Similarly,  in  United  States  ex  rel.  Tennessee  Valley 
Authority  v.  Longmire  (E.  D.  Term.,  decided  August 
23,  1935),  a  three  judge  statutory  court  held  that  the 
owners  of  the  site  of  the  Norris  Dam  were  not  entitled 
to  compensation  for  dam-site  value.  In  its  award  the 
court  expressly  found  that  the  Clinch  River,  on  which 
the  dam  is  located,  "is  a  navigable  stream  *  *  * 
and  that  therefore  the  respondent  landowners  are  en- 

'  Appellant  seems  to  find  sonic  comfort  (Br.  108-114)  in  an- 
other portion  of  the  opinion  in  the  Chandler-Dunoar  case  holding 
that  the  power  company  was  entitled  to  compensation  based  upon 
the  availability  of  its  upland  for  canal  and  lock  purposes  (p.  77). 
But  that  statement  is  not  pertinent,  sin  e  the  building  of  the 
canals  "around  the  stream"  (p.  66),  for  watercraft  to  pass 
"around  the  falls  and  rapids  in  the  river"  (p.  67),  did  not  require 
the  erection  of  any  structure  in  the  river  nor  the  utilization  of  any 
riparian  rights  impressed  with  a  navigation  servitude.  The 
Supreme  Court  quite  properly  held  that  for  those  "portage" 
values  the  company  was  entitled  to  compensation.  Nor  is  ap- 
pellant helped  by  three  other  cases  which  it  cites  (Br.  75-76). 
The  decision  in  Monongahela  Navigation  Co.  v.  United  stales, 
148  U.  S.  312  (1893),  is  to  be  distinguished  because  in  that  case 
the  Government  actually  took  over  the  use  and  operation  of  struc- 
tures which  it  had  permitted  the  company  to  place  in  the  river. 
The  ca  -<■  of  United  States  v.  Lynch,  188  U.  S.  445  (1903)  has  been 
overruled,  and  the  decision  in  United  States  v.  Cress,  243  II.  S. 
■)\('k  has  been  "limited  to  the  facts  there  disclosed,"  namely,  to 
changes  in  non-navigable  streams  where  the  United  States  has  no 
navigation  servitude.  United  States  v.  Chicago,  M.,  St.  P.  & 
P.  R.  Co.,  312  U.  S.  592,  597-598  (1941). 
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titled  only  to  just  compensation  for  the  value  of  t In- 
land taken  by  the  petitioning  condemnor  with  no  addi- 
tional allowance  for  the  mine  of  tht  dam  silt  located 
thereon"* 

That  a  riparian  owner  is  not  entitled  to  compensa- 
tion for  the  power  site  value  of  upland  bordering  on  a 
navigable  river,  when  taken  by  the  United  States  in 
aid  of  navigation,  would  appear  to  have  been  conclu- 
sively decided  in  the  Continental  Land  case.  Appel- 
lant, in  attempting  to  distinguish  that  case  (Br. 
94-108),  fails  to  realize  that  there  were  two  alterna- 
tive grounds  for  the  decision,  a  fact  apparent  from  an 
analysis  of  the  opinion.  The  Court  first  quotes  with 
approval  Judge  Webster's  statement  that  (88  F.  2d 
108-109)— 

*  *  *  The  decisions  of  the  Supreme  Court 
of  the  United  States  are  to  the  effect  that  ripar- 
ian owners  of  shore  lands  along  the  banks  of  a 
navigable  stream  do  not  have  as  against  the 
United  States,  any  interest  in  or  title  to  the 
waters  which  flow  in  the  stream  when  the 
United  States  undertakes  to  develop  it  or  to 
improve  those  water  highways  for  the  purpose 
of  advancing  and  improving  navigation.  That 
the  land  owner  so  owning  these  adjoining  shore 
lands  is  not  entitled  to  have  any  allowance  made 
to  him  based  upon  any  title  to  the  bed  of  the 
stream  or  any  allowance  made  to  him  for  any 
right  that  he  has  because  of  the  water  running 
in  the  navigable  stream  or  its  potential  water 
power.     *     *     * 

6  The  text  of  the  court's  ''award"  in  that  case  is  printed  in  full 
in  the  appendix. 
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These  owners  *  *  *  are  not  entitled  to 
have  that  adaptability  of  this  site  taken  into 
account  for  the  reason  they  have  neither  title  to 
the  bed  of  the  stream  nor  any  right  to  the  waters 
which  flow  in  it  as  against  the  Government  exer- 
cising dominant  power  to  improve  the  stream 
for  navigation  purposes,  and  that  they  are  not 
entitled  to  that  because  it  has  not  been  taken 
from  them,  and  it  hasn't  been  taken  from  them 
for  the  simple  reason  that  they  never  owned  it 
in  the  first  place. 

The  Court  then  observes  that  it  "could  well  rest  af- 
firmance'' upon  the  foregoing  statement.  But  be- 
cause of  the  magnitude  of  the  project  and  the 
importance  of  the  legal  issues  involved,  the  opinion 
proceeds  to  quote  authorities  in  support  of  Judge 
Webster's  statement  that  the  Government  may,  in  aid 
of  navigation,  deprive  an  upland  owner  of  the  inci- 
dents of  riparian  ownership  without  the  payment  of 
compensation  (pp.  109-110).  After  demonstrating  the 
soundness  of  the  trial  court's  reason  for  excluding 
evidence  of  power  site  value,  the  Court  then  states  an 
alternative  ground  for  such  exclusion  (p.  110)  : 

It  may  also  be  said  that  the  lands  had  no 
inherent  value  for  the  purposes  claimed  by  the 
appellants,  unless  in  probable  combination  with 
other  lands,  for  private  use.  There  is  no  evi- 
dence that  there  was  any  reasonable  probability 
of  combination  in  a  reasonably  near  future, 
[italics  by  the  Court]  or  at  all,  of  these  lands 
for  private  use. 

Hence  appellant's  effort  to  distinguish  the  Conti- 
nental Land  case  is  unavailing.    Even  conceding  argu- 
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endo  thai  appellant,  "in  the  reasonably  near  future", 
could  have  acquired  for  its  Kettle  Falls  projecl  a 
flowage  easement  over  518  parcels  of  land  in  400  differ- 
eni  ownerships — state,  federal,  and  private  (R.  54) — 

and  that  it  could  have  acquired  a  permit  from  the 
Federal  Power  Commission,  still  its  proffered  evidence 
of  power  site  value  was  rightly  excluded  for  the  reason 
given  in  the  first  portion  of  this  Court's  opinion  in 
the  Continental  Land  case.7 


7  The  decision  of  this  Court  in  Miller  v.  United  States,  12.")  I-'. 
2d  75  (1942)  affords  still  another  reason  for  rejecting  appellant's 
offer  of  proof,  and  is  direct  authority  against  appellant's  conten- 
tion (Br.  77-70,  90,  122-125)  that  the  value  of  the  dam  site  at 
Kettle  Falls  is  to  be  neither  enhanced  nor  depreciated  by  the  fact 
that  prior  to  the  taking  of  the  land  in  question  the  Grand  Coulee 
Dam  had  been  undertaken.  In  that  case  this  Court  held  that  the 
owner  of  property  was  entitled  to  any  enhancement  in  value 
occurring  between  the  time  a  project  was  commenced  and  parti- 
cular property  was  taken — even  though  the  enhancement  was  due 
to  the  project — on  the  theory  that  the  value  of  property  is  to  be 
determined  as  of  the  time  of  the  taking-.  If  this  decision  is  sound, 
it  would  follow  that  the  owner  would  have  to  suffer  the  deprecia- 
tion in  value  which  occurs  in  the  interval  after  a  project  is  begun 
and  before  land  is  taken.  Applying  that  principle  in  this  case,  it 
is  evident  that  appellant's  dam  site  at  Kettle  Falls  did  not  in  fact 
have  any  power  value  at  the  time  of  the  taking  in  December  of 
1939.  With  the  definite  authorization  of  the  Columbia  Basin 
Project  by  Act  of  Congress  in  1935 — four  years  before  this  con- 
demnation suit  was  begun — the  dam  sites  upstream  ceased  to  have 
any  value  for  power  purposes.  Every  prospective  purchaser 
knew  that  the  site  at  Kettle  Falls  would  be  flooded  by  the  back- 
water from  the  Grand  Coulee  Dam  and  that  no  head  of  water 
could  be  developed  at  that  point  for  hydro-electric  purposes. 
Inasmuch  as  the  Government  is  contending  in  the  Supreme  Court 
that  the  Miller  case  was  wrongly  decided  (No.  78,  Oct.  Term. 
1942),  the  additional  ground  which  that  case  affords  for  rejecting 
appellant's  offer  of  proof  is  not  pressed. 
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II 

No  separate  judgments  for  unpaid  taxes  can  be  entered 
against  the  United  States  when  it  acquires  property  by 
condemnation 

A.  Li  federal  condemnation  proceedings  the  United 
States  pays  "just  compensation"  and  nothing  more. — 
When  a  tract  of  land  in  which  various  persons  have 
separate  interests  or  estates  is  taken  for  public  use 
under  the  power  of  eminent  domain,  the  compensation 
to  be  paid  therefor  should  be  determined  as  if  the 
property  were  in  a  single  ownership,  without  reference 
to  conflicting  claims,  and  then  apportioned  among  the 
parties  according  to  their  respective  interests.  Car- 
lock  v.  United  States,  53  F.  2d  926  (App.  D.  C.  1931) ; 
see  Pacific  Nat'l  Bank  v.  Bremerton  Bridge  Co.,  2 
Wash.  2d  52,  97  P.  2d  162  (1939)  ;  State  v.  Superior 
Court,  80  Wash.  417,  141  Pac.  906  (1914).  The  com- 
pensation awarded  is  for  the  land  itself  and  the  value  of 
the  parts  cannot  exceed  the  value  of  the  whole.  St. 
Louis  v.  Rossi,  333  Mo.  1092,  64  S.  W.  2d  600  (1933) ; 
State  v.  Hall,  325  Mo.  165,  28  S.  W.  2d  80  (1930) ; 
Detroit  v.  Fidelity  Realty  Co.,  213  Mich.  448,  182  N.  W. 
140  (1921).  See  2  Lewis,  Eminent  Domain  (3d  ed. 
1909)  1253;  1  Nichols,  Eminent  Domain  (2d  ed.  1917) 
707,  708;  Orgel,  Valuation  under  Eminent  Domain 
(1936)  sec.  107. 

When  the  condemnor  has  paid  into  court  the  fair 
market  value  of  the  land  (which,  as  said  before,  is 
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determined  withoul  reference  t<»  conflicting  claims),  ii 
is  entitled  to  have  all  claims  paid  oul  of  the  fund  de- 
posited. United  States  v.  Dunnington,  146  U.  S.  338 
(1892);  States  Superior  Court,  80  Wash.  417,  1 11  Pac. 

906  (1914).  This  rule  has  been  applied  in  numerous 
cases  holding  that  tax  liens  must  be  paid  out  of  the 
award.  Colo  v.  United  States,  94  F.  2d  351  (C.  C.  A. 
6,  1938) ;  Coggeshall  v.  United  States,  95  F.  2d  987 
(C.  C.  A.  4,  1938);  United  States  v.  Certain  Lands  in 
the  Town  of  Hempstead,  31  F.  Supp.  513  (E.  D.  N.  Y. 
1940) ;  Boss  v.  Kendall,  183  Mo.  338,  81  S.  W.  1107 
(1904)  ;  In  re  Sleeper,  62  N.  J.  Eq.  67,  49  Atl.  549 
(1901) .  See  Port  of  Seattle  v.  Y ester  Estate,  83  Wash. 
166,  173,  145  Pac.  209  (1915).  Cf.  St.  Paul  v.  Certain 
Lands  in  St.  Paul,  48  F.  2d  805  (C.  C.  A.  8,  1931). 

Taxes  levied  and  assessed  against  property  do  not 
add  to  its  value.  If  a  tax  lien  or  other  encumbrance 
exceeds  the  value  of  the  property,  the  Government 
can  still  acquire  that  property  by  paying  "just  com- 
pensation," whether  that  amount  is  sufficient  to  dis- 
charge all  the  encumbrances  or  not.  Cf .  United  States 
v.  Greer  Drainage  Dist.,  121  F.  2d  675  (C.  C.  A.  5, 
1941).  No  state,  by  a  tax  lien  statute  or  otherwise, 
can  require  the  Government  to  pay  more  than  the  Con- 
stitution provides — just  compensation.  U.  S.  Consti- 
tution, Amendment  V;  United  States  v.  Indian  Creek 
Marble  Co.,  40  F.  Supp.  811,  818  (E.  D.  Tenn.  1941). 
In  short,  "the  mortgagee  or  other  lienor  is  entitled  to 
be  paid  out  of  the  fund,  and  the  party  acquiring  the 
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land  by  condemnation  proceedings  is  entitled  to  have 
such  payment  made  out  of  the  fund  in  exoneration  of 
the  land  acquired.  *  *  *  the  lien  for  taxes  stands 
on  the  same  ground  as  other  liens."  In  re  Sleeper, 
supra,  }).  69. 

In  the  instant  case,  the  verdict  of  $7,950.35  which 
the  jury  was  directed  to  return  in  favor  of  the  Wash- 
ington Water  Power  Company  represents  the  market 
value  of  the  land  (R.  45).  In  fact,  there  was  no  other 
evidence  to  support  a  different  award.  To  require  the 
Government  to  pay  to  Stevens  and  Ferry  Counties  an 
additional  $3,003.96  means  that  the  Government,  in 
order  to  acquire  property  by  condemnation,  must  pay 
more  than  "just  compensation." 

B.  If  a  valid  tax  lien  existed  at  the  date  of  the  tak- 
ing, it  must  be  discharged  out  of  the  condemnation 
award. — It  follows  from  the  foregoing  principles  that, 
if  the  counties  had  a  valid  tax  lien  against  the  prop- 
erty on  December  9,  1939,  the  date  of  the  taking,  then 
the  taxes  must  be  paid  from  the  condemnation  award 
of  $7,950.35  (R.  45,  247).  Whether  such  a  lien  existed 
is  a  matter  in  which  the  Government  is  not  directly 
concerned.  Just  compensation  for  the  property  taken 
having  been  paid  into  court,  that  money  stands  in  lieu 
of  the  land.  If  a  lien  existed  on  December  9,  1939,  the 
date  of  the  taking,  the  counties  are  entitled  to  a  share 
of  that  money.  Otherwise,  they  are  not.  How  the 
money  is  to  be  distributed  is  no  concern  of  the  con- 
demnor; the  Government's  legal  obligations  are  dis- 
charged when   "just   compensation"  has  been  ascer- 
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tained  and  that  sum  has  been  paid  into  court.     United 

State*  v.  Dunnington,  146  U.  S.  338  (1892). 

C.  //  no  tax  lien  existed  on  the  dale  of  the  taking, 
none  can  subsequently  arise  against  the  federal  Gov- 
ernment.— Section  11265,  Wash.  Rev.  Stat.,  Ann. 
(Remington,  1932,  as  amended)  [Laws,  1935,  e.  30, 
sec.  7,  as  amended  by  Laws,  1939,  c.  206,  sec.  45,  p. 
766]  provides: 

The  taxes  assessed  upon  real  property  shall  be 
a  lien  thereon  from  and  including  the  first  day 
of  January  in  the  year  in  which  they  are  levied 
until  the  same  are  paid,  but  as  between  a  grantor 
and  grantee  such  lien  shall  not  attach  until  the 
fifteenth  day  of  February  of  the  succeeding 
year.     *     *     * 

This  statute  makes  it  clear  that  a  tax  lien  upon  real 
estate  does  not,  as  between  grantor  and  grantee,  attach 
until  February  15  of  the  year  after  the  taxes  are  levied. 
The  taxes  in  question  were  assessed  and  levied  in  1939 
(R.  66,  76,  79,  84).  The  Government  took  title  to  this 
property  on  December  9,  1939  (R.  33).  Hence,  if  the 
United  States  is  a  "grantee"  under  that  statute,  no 
lien  could  have  attached  as  against  the  Government 
until  February  15,  1940.  That  a  condemnor  is  a 
" grantee"  under  the  foregoing  statute  has  been  ex- 
pressly decided  by  the  Supreme  Court  of  Washington. 
Bethany  Presbyterian  Church  v.  Seattle,  154  Wash. 
529,  282  Pac.  922  (1929) ;  cf.  Commissioner  of  Internal 
Revenue  v.  Plestcheeff,  100  F.  2d  62  (C.  C.  A.  9,  1938). 
That  court's  construction  of  the  state  statute  is,  of 
course,  binding  on  this  Court. 
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Since  no  tax  lien  attaches  against  a  condemnor  until 
February  15  of  the  year  following  the  levying  and 
assessment  of  the  tax,  this  means  that  no  tax  lien  can 
ever  arise  against  tins  property  which  the  Government 
condemned  and  for  which  it  has  paid  "just  compensa- 
1  ion",  because  lands  belonging  to  the  United  States  can- 
not be  taxed  by  the  state  of  Washington  or  its  political 
subdivisions.  Washington  State  Constitution,  Art.  7, 
sec  2 ;  Washington  Revised  Statutes,  Ann.  (Remington, 
1932),  sec.  11111;  Van  Brocklin  v.  Tennessee,  117 
U.  S.  151,  179-180  (1886) ;  Clallam  County  v.  United 
States,  263  U.  S.  341,  345  (1923)  ;  Mullen  Benevolent 
Corp.  v.  United  States,  290  U.  S.  89,  94-95  (1933). 

The  case  of  United  States  v.  Alabama,  313  U.  S.  274 
(1941)  is  no  exception  to  this  rule.  There  a  statute  of 
Alabama  provided  that  when  property  became  assess- 
able the  state  would  have  a  lien  upon  any  property 
owned  by  a  taxpayer  for  the  payment  of  all  taxes 
which  might  be  assessed  against  him,  which  lien  was 
to  continue  until  such  taxes  were  paid.  The  United 
States  had  acquired  by  purchase  (not  by  condemna- 
tion) property  within  the  tax  year,  but  after  the  lien 
had  attached.  By  the  statute,  subsequent  purchasers 
took  with  notice  of  the  existence  of  the  lien.  The 
Court  held  that  the  United  States  stood  in  the  same 
position  as  any  other  purchaser.  In  the  instant  case, 
the  Government  took  the  property  before  the  lien  at- 
tached as  against  a  "grantee".  Because  of  its  sov- 
ereign immunity  from  taxation,  no  tax  lien  or 
encumbrance  can  attach  to  property  after  title  vests 
in  the  United  States. 


It  is  accordingly  submitted  thai  if  the  counties  had 

a  valid  claim  for  taxes  al  the  time  title  vested  in  the 
United  States,  the  amounl  thereof  should  have  been 
taken  out  of  the  sum  agreed  upon  as  the  fair  markel 
value  of  the  property.  And  if  no  tax  lien  existed  on 
that  dale,  none  can  subsequently  attach  against  prop- 
erty held  by  the  United  States. 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  court  below  should 
be  affirmed  insofar  as  it  allows  no  compensation  for 
power  site  value,  and  reversed  insofar  as  it  makes  sep- 
arate and  additional  awards  to  Stevens  and  Ferry 
Counties  for  1940  taxes. 

NORMAX   M.    LlTTELL, 

Assistant  Attorney  General. 
Edward  M.  Coxxelly, 

United  States  Attorney, 
Eastern  District  of  Washington. 
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D wight  D.  Doty, 
Attorneys,  Department  of  Justice, 

Washington,  D.  C. 
B.  E.  Stoutemyer, 

District  Counsel,  Bureau  of  Reclamation, 
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APPENDIX 

In  the  United  States  District  Court  at  Knoxville, 

Tennessee 

NO.  27  99 — AT  LAW 

UNITED  STATES  OF  AMERICA  EX  REL  TENNESSEE  VALLEY 

AUTHORITY 

V. 

SIOTHA  LONGMIRE  ET  AL. 

AWARD  OF  THE  COURT 

This  cause  came  on  to  be  heard,  as  provided  by  law, 
before  three  United  States  District  Judges,  the  Hon- 
orables  George  C.  Taylor,  John  J.  Gore,  and  John  D. 
Martin,  upon  the  exceptions  by  both  parties  seasonably 
made  to  the  award  of  the  Commissioners  herein,  and 
the  cause  having  been  heard  de  novo  upon  the  full 
transcript  of  the  proceedings  had  before  the  Commis- 
sioners, and  upon  additional  evidence  adduced  and 
upon  argument  of  counsel  for  both  parties,  from  all  of 
which  the  court  finds  that  the  Clinch  River  is  a  navi- 
gable stream  (a  question  not  presented  to  the  Commis- 
sioners) and  that  therefore  the  respondent  landowners 
are  entitled  only  to  just  compensation  for  the  value 
of  the  land  taken  by  the  petitioning  condemnor  with 
no  additional  allowance  for  the  value  of  the  dam  site 
located  thereon. 

Accordingly  it  is  ordered  and  adjudged  that  the  re- 
spondent landowners  are  awarded  as  just  compensa- 
tion for  the  land  taken  the  sum  of  $55,000.00,  together 
with  interest  at  six  percent  per  annum  on  the  excess 
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portion  of  said  award  over  and  above  the  amounl 
heretofore  paid  into  court  from  the  dale  of  the  taking 
of  said  property  by  the  petitioning  condemnor,  to  wit, 
the  14th  day  of  October  19)5)3.  In*  the  determination 
of  the  award  herein  made,  the  court  has  considered 
that  the  costs  are  to  be  paid  by  the  petitioning  con- 
demnor. 

(Signed)     George  C.  Taylor, 

U.  S.  District  Judge. 
John  J.  Gore, 

U.  S.  District  Judge. 
John  D.  Martin, 

U.  S.  District  Judge. 
8/23/35 

A  true  copy  teste : 

(Signed)     Lee  A.  Beeler,  Clerk. 

By    Roxie  Brogan,  Dep.  Clk. 

[seal] 
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ARGUMENT  IN  REPLY  TO  THE  GOVERN- 
MENT'S ANSWER  TO  APPELLANT  s 
APPEAL 

In  answer  to  our  brief  on  appeal,  the  Government 
raises  no  objections  to  the  form  or  sufficiency  of  our 
offers  of  proof  nor  disputes  the  facts  which  those  of- 
fers were  submitted  to  prove.  The  Government's  posi- 
tion is  based  on  three  premises  stated  as  follows  in  its 
brief : 

A.  Appellant's  property  was  valuable  for  power 
purposes  only  when  utilized  in  conjunction  with  the 
flowing  waters  of  the  Columbia  River. 

B.  Riparian  rights,  though  valuable  as  'between 
private  claimants,  may  be  destroyed  by  a  federal  im- 
provement of  navigation  without  the  Government  be- 
ing liable   for  compensation. 

C.  Power  site  value  of  lands  bordering  on  a  navi- 
gable stream  exists  only  in  servitude  to  the  Federal 
Government's  navigation  powers. 

As  to  the  Government's  premise  A,  there  is  no  dis- 
pute.   It  was  so  stipulated  at  the  trial. 

As  to  the  Government's  premise  B,  there  is  no  dis- 
pute, where  the  right  is  destroyed  by  governmental 
action  in  changing  the  characteristics  of  the  river,  etc., 
provided  no  actual  land  be  taken. 

Appellant  cites  the  case  of  U.  S.  vs.  C handle r-D un- 
bar Water  Power  Co.,  229  U.  S.  53,  57  L.  ed.  1063,  33 
S.  Ct.  667,  but  without  any  attempt  to  analyze  it.  We 
have  discussed  it  in  detail  in  our  opening  brief  and 


will  not  repeat  that  discussion  here.  The  only  cases 
not  cited  and  discussed  by  us  are  W.  A.  Ross  Const. 
Co.  vs.  Yearsley,  103  Fed.  (2d),  589,  (CCA.  8,  1939), 
Great  Northern  Ry.  Co.,  v.  Washington  Electric  Co., 
197  Wash.  627,  86  Pac.  2d  208,  (1939). 

W.  A.  Ross  Const.  Co.  v.  Yearsley,  103  Fed.  (2d), 
589,  was  not  a  condemnation  suit  but  was  a  suit  against 
a  contractor  for  damages  alleged  to  have  resulted  to 
plaintiff's  land  by  washing  away  accretion  land  on  the 
Missouri  River  as  a  result  of  the  construction  of  dikes 
by  the  contractor  for  the  United  States  in  improve- 
ment of  navigation  on  the  Missouri.  The  court  held  such 
damages  could  not  be  recovered  because  they  did  not 
amout  to  a  taking  of  property. 

Great  Northern  Ry.  Co.  v.  Washington  Electric  Co., 
197  Wash.  627,  86  Pac.  (2d)  208,  was  a  dispute  be- 
tween a  power  company  which  had  built  a  dam  in  the 
Columbia  River  under  a  Federal  Power  Commission 
license,  and  the  railroad  whose  right  of  way  embank- 
ment extended  into  the  bed  of  the  Columbia  River. 
The  court  held  that  while  the  United  States  might  not 
have  to  pay  for  damages  to  the  railroad  right  of  way, 
if  it  were  improving  navigation,  since  it  was  in  the 
bed  of  the  river,  nevertheless  its  licensee,  the  Power 
Company,  did  under  the  terms  of  its  license. 

The  fundamental  error  of  the  Government's  posi- 
tion is  in  failing  to  distinguish  between  the  actual  tak- 
ing of  property  and  the  impairment  of  riparian  rights 
or  values,  which  involve  no  taking  of  property.  It  is 
settled  law  that  the  Government  may  improve  navi- 
gation on  a  navigable  stream,  even  to  the  extent  of 


changing  the  course  of  the  stream  so  that  it  actually 
no  longer  flows  by  the  land  it  formerly  did,  without 
being  responsible  for  damages.  {Scranton  vs.  Wheeh  r, 
179  U.  8.  141,  45  L.  ed.  126,  21  8.  Ct.  48;  and  other 

cases  cited  in  pages  74  and  75  of  our  opening  brief, 
and  in  Note  4  of  the  United  States  of  America's  brief, 
on  page  11.) 

However,  none  of  these  cases  involve  the  taking  of 
uplands — but  the  most  that  can  be  said  for  these  cases 
is  that  some  involved  structures  actually  in  the  bed  of 
the  navigable  waters  such  as  an  oyster  bed  (Lor is 
Bluepoint  Cultivation  Co.  vs.  Briggs,  229  U.  S.  82; 
57  L.  ed.  1083;  33  S.  Ct.  679;  Ann.  case  1915,  A. 
232),  or  a  railroad  road  bed  (U.  S.  vs.  C.  M.  &  St. 
P.  By.  Co.,  312  U.  S.  592,  85  L.  ed.  1064,  61  S.  Ct. 
772).  In  those  cases,  the  owner's  structure  was  ren- 
dered valueless  or  he  was  required  to  remove  it,  but 
in  cases  where  the  government  actually  took  j>rop- 
erty,  the  courts  have  compelled  the  United  States  to 
pay  for  it.  See  Monongahela  Navigation  Co.  vs.  United 
States,  148  U.  S.  312,  37  L.  ed.  463,  13  S.  Ct.  622. 

In  all  the  cases  cited,  where  the  actual  taking  of 
land  was  involved,  the  Government  has  had  to  pay  the 
fair  market  value,  and  no  more, — {The  Continental 
Land  Co.  case,  88  Fed.  (2d)  104,  and  the  Chandler- 
Dunbar  case,  229  U.  S.  53,  57  L.  ed.  1063,  33  S.  Ct. 
667  are  examples), — but  in  no  case  cited  has  the 
United  States  paid  less  than  the  fair  market  value, 
because  the  taker  was  the  Government  and  was  going 
to  use  the  land  for  some  purpose  connected  with  the 
improvement  of  navigation. 


Let  us  examine  the  question  of  uplands,  bordering 
navigable  waters.  Such  lands  may  not  be  suited  for 
power  purposes  but  their  value  is  often  increased  by 
their  proximity  to  the  water,  maybe  as  a  summer  re- 
sort, or  a  home  site,  a  canal  site,  or  even  a  farm  which 
is  more  desirable  because  it  borders  a  river  as  com- 
pared with  one  of  identical  soil  characteristics  that 
does  not.  Such  values  may  lawfully  be  diminished  by 
changes  in  the  river  bed  itself  when  the  United  States 
improves  navigation,  but  if  the  land  is  condemned, 
the  value  is  recognized. 

Again  we  point  out  the  treatment  of  this  value  -in 
U.  S.  vs.  Cliandler-Dunbar  Water  Power  Co.,  229  U.  S. 
53,  57  L.  ed.  1063,  33  S.  Ct.  667,  in  that  portion  of  the 
opinion  dealing  with  canal  site  value.  The  appellee's 
brief  deals  with  this  only  in  a  foot-note  on  page  14, 
when  it  says: 

" Appellant  seems  to  find  some  comfort  (Br. 
108-114)  in  another  portion  of  the  opinion  in  the 
Chandler-Dunbar  case  holding  that  the  power 
company  was  entitled  to  compensation  based  upon 
the  availability  of  its  upland  for  canal  and  lock 
purposes  (p.  77).  But  that  statement  is  not  per- 
tinent, since  the  building  of  the  canals  'around  the 
stream'  (p.  66),  for  watercraft  to  pass  'around 
the  falls  and  rapids  in  the  river'  (p.  67),  did  not 
require  the  erection  of  any  structure  in  the  river 
nor  the  utilization  of  any  riparian  rights  impress- 
ed with  a  navigation  servitude.  The  Supreme 
Court  quite  properly  held  that  for  those  'port- 
age' values  the  company  was  entitled  to  compen- 
sation. ' ' 

It  is  to  be  noted  that  "portage  value"  is  a  phrase 
of  appellee's  coinage.   It  does  not  appear  in  the  opin- 


ion.  How,  again  we  ask,  can  land  be  used  foi  a  '-anal 
without  the  diversion  of  the  waters  of  the  navigable 
stream  thru  the  canal?  If  the  owner  can  divert  some 
water  in  order  to  pass  ships  "around  the  falls  and 
rapids  of  the  river,"  how  much  can  he  divert  i  Such 
lock  sites  might  lawfully  be  rendered  valueless  by  the 
Government  forbidding  such  use  of  the  water  or  by 
the  erection  of  dikes  or  walls  or  other  structures  in  the 
bed  of  the  river,  that  would  make  such  diversion  im- 
possible, but  when  the  land  itself  is  appropriated  the 
5th  Amendment  says  that  compensation  for  such  value 
must  be  made.  (U.  S.  vs.  Chandler-D  unbar  Water 
Power  Co.,  229  U.  S.  53,  57  L.  ed.  1063,  33  S.  Ct.  667; 
Monongahela  Nav.  Co.  vs.  U.  S.f  148  U.  S.  312,  37  L. 
ed.  463,  13  S.  Ct.  622).  Appellee  fails  entirely  to  com- 
ment on  the  case  of  Olson  vs.  U.  S.  292  U.  S.  246,  78 
L.  ed.  1236,  54  S.  Ct.  704  discussed  at  length  in  our 
brief  on  pages  87  to  91  inclusive.  This  case  involved 
the  navigable  body  of  water  known  as  the  Lake  of  the 
Woods.  The  Government  was  raising  the  level  of  the 
lake  in  conjunction  with  the  Canadian  Government. 
The  land  owners  sought  additional  values  for  their 
land  for  reservoir  purposes.  This  was  disallowed  not 
on  the  ground  that  the  improvement  was  one  in  aid 
of  navigation  but  on  the  ground  that  there  was  no  rea- 
sonable likelihood  of  the  creation  of  a  reservoir  by 
anyone  but  the  Government,  and  that  the  land  had  no 
increased  market  value ;  i.  e.,  increased  value  between 
private  parties.  However,  increased  values  were  al- 
lowed because  of  the  value  of  the  lands  as  fishing 
resorts,  summer  resorts,  docking  places  for  boats,  etc., 
— all  of  which  values  were  dependent  upon  the  use  of 


the  waters  of  the  Lake  of  the  Woods  in  conjunction 
with  the  lands. 

"The  court  suggested  that  petitioner  Olson's 
lands  might  be  used  for  fishing  purposes  and  in- 
structed the  jury,  if  it  so  found,  to  'add  to  the 
value  which  it  might  have  for  agricultural  pur- 
poses, any  added  value  which  might  accrue  to  it, 
because  of  its  usefulness  as  a  fishing  station.'  " 
(Olson  vs.  U.  S.  292  U.  S.  254,  78  L.  ed.  1244). 

While  it  may  seem  inequitable,  we  think  it  correct 
to  say  that  the  Government  might  have  drained  the 
Lake  of  the  Woods,  or  greatly  lowered  its  level,  and 
destroyed  these  values,  without  the  necessity  of  pay- 
ing for  them,  because  there  would  be  no  "taking"  of 
the  land  within  the  meaning  of  that  word  as  used  in 
the  Constitution. 

In  cases  where  the  government  was  sued  for  dam- 
ages to  property  adjacent  to  streams  or  other  bodies 
of  water  resulting  consequentially  from  its  exercise  of 
the  power  to  improve  navigation,  the  courts  have  held 
there  was  no  liability  for  such  incidental  damages 
occurring  to  lands  adjacent  to  the  bodies  of  water 
altered  in  aid  of  navigation,  because  the  government 
was  engaged  in  a  lawful  undertaking.  In  all  cases 
where  the  government  condemned  lands  it  has  been  re- 
quired to  pay  for  all  property  actually  taken,  on  the 
same  basis  as  any  other  purchaser. 

When  consequential  damage  occurred  to  adjacent 
property  incidental  to  the  improvement  of  the  bodies 
of  water  such  consequential  damage  occurred  as  the 
result  of  the  Federal  Government  exercising  a  right 
expressly  conferred  by  the  commerce   clause  of  the 


Constitution  and  such  damage  was  in  fact  a  form  of 
</<i>unum  absque  injuria.  On  the  oilier  hand  the  tak- 
ing of  property  by  the  government  in  a  condemnation 
proceeding  can  only  be  accomplished  subjeci   to  the 

J  imitations  placed  upon  the  Sovereign  by  the  last 
clause  of  the  Fifth  Amendment  to  the  United  States 
Constitution:  "nor  shall  private  property  be  taken 
for  public  use  without  just  compensation." 

In  this  connection  it  is  well  to  bear  in  mind  the 
words  of  Mr.  Justice  Black  speaking  for  the  Supreme 
Court  of  the  United  States :  ' '  The  Constitutional  pro- 
hibition against  uncompensated  taking  of  private 
property  for  public  use  is  founded  upon  a  concep- 
tion of  the  injustice  in  favoring  the  public  as  against 
an  individual  property  owner."  U.  S.  vs.  Sponen- 
barger,  308  U.  S.  266,  84  L.  ed.  238,  60  S.  Ct.  225. 

The  crux  of  this  whole  case  is  reached  in  the  Appel- 
lee's Point  C — "Power  site  value  of  lands  bordering 
on  a  navigable  stream  exists  only  in  servitude  to  the 
Federal  Government's  navigation  powers."  This  state- 
ment in  itself  is  misleading.  It  is  true,  as  we  have 
said,  that  these  values  might  be  destroyed  by  dredg- 
ing the  channel  of  the  river,  for  instance,  when  the 
lands  themselves  were  not  taken,  and  the  consequen- 
tial damage  would  be  damnum  absque  injuria, — but 
the  proposition  as  stated  by  Counsel  for  the  United 
States  is  too  broad  if  it  is  meant  that  the  Govern- 
ment can  condemn  these  lands  and  ignore  their  fair 
market  value.  Here,  again,  the  only  case  relied  upon 
to  sustain  the  Government's  contention,  besides  the 
Chandler-Dunbar  case  and  the  Continental  Land  Co. 
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ease,  is  the  unreported  ease  of  U.  S.  A.  ex  rel.  Tennes- 
see Valley  Authority  us.  Longmire,  printed  in  the  Ap- 
pendix. It  is  impossible  to  tell  from  this  opinion  what 
the  facts  were.  Apparently  a  substantial  sum  ($od,- 
000)  was  allowed  for  a  dam  site.  So  far  as  can  be  de- 
termined from  the  opinion  $55,000.00  was  all  that  the 
market  value  justified,  and  any  additional  sum  sought 
was  merely  a  "hyopthetical  additional  value"  as  dis- 
cussed in  the  Chandler-Dunbar  case  supra  or  "inher- 
ent adaptability"   (Continental  Land  case). 

In  citing  Miller  vs.  U.  S.,  125  Fed.  (2d)  75,  we  feel 
sure  the  attorney  writing  the  Government's  brief  had 
his  tongue  in  his  cheek.  In  the  first  place,  he  admits 
he  believes  the  case  is  wrongly  decided  and  is  now  in 
the  Supreme  Court  with  the  Government  seeking  its 
reversal,  but  passing  this,  the  argument  he  seeks  to 
draw  from  tins  case  is  on  its  face  unsound.  The  Gov- 
ernment's brief  says  (page  17)  : 

"Applying  that  principle  in  this  case,  it  is  evi- 
dent that  appellant's  dam  site  at  Kettle  Falls  did 
not  in  fact  have  any  power  value  at  the  time  of 
the  taking  in  December  of  1939.  With  the  defi- 
nite authorization  of  the  Columbia  Basin  Project 
by  Act  of  Congress  in  1935 — four  years  before 
this  condemnation  suit  was  begun — the  dam  sites 
upstream  ceased  to  have  any  value  for  power  pur- 
poses." 

This  applies  equally  to  all  land  in  the  reservoir. 
What  about  the  Town  of  Kettle  Falls,  the  farms,  the 
mill  sites?  Did  not  every  purchaser  know  that  crops 
could  no  longer  be  grown  on  the  farms,  that  buildings 
and  businesses  could  not  be  maintained  in  a  town  50 
feet  under  water?   Who  would  buy  a  saw  mill  that  in 
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a  few  months  would  be  under  LOO  feel  of  water  1 
Surely  we  have  not  reached  the  day  when  the  Gov- 
ernment is  asking  its  courts  to  declare  thai  the  United 
States  can  announce  that  it  is  going  to  condemn  pri- 
vately owned  property,  and  then  say  that  since  all 
purchasers  must  know  they  cannot  use  that  property 
except  in  the  brief  interval  until  condemnation  is 
started,  that  therefore  there  will  be  no  purchas*  rs,  and 
the  property  has  lost  its  market  value. 

But  further  analysis  of  the  Miller  case  shows  it  is 
not  susceptible  to  any  such  perversion.  The  question 
involved  was  the  value  of  land  to  be  used  for  the  re- 
location of  the  Southern  Pacific  Railroad,  necessitat- 
ed by  the  flooding  of  the  old  right  of  way  by  the 
Shasta  Project.  The  land  involved  was  not  an  essen- 
tial part  of  the  Shasta  Project,  as  there  were  several 
alternative  routes  for  the  railroad.  The  court  held 
that  the  route  was  not  definitely  determined  until  the 
condemnation  suit  was  commenced,  and  that  the  value 
of  the  land  should  be  determined  as  of  that  date,  and 
sales  of  similar  land  could  be  shown.  Similar  land  was 
land  adjacent  to  the  right  of  way  and  had  had  some 
increase  in  market  value  due  to  general  rise  in  prop- 
erty values  brought  about  by  the  building  of  the 
Shasta  Project.  Of  course,  as  pointed  out  in  the  opin- 
ion, when  the  project  boundaries  are  definitely  fixed, 
the  land  ceases  to  be  "similar  land"  to  land  outside 
of  but  adjacent  to  the  project,  and  sales  of  such  out- 
side land  made  after  the  announcement  of  the  project 
are  no  criteria  of  the  value  of  the  project  land. 

In   conclusion,   after   reading  the   appellee's  brief, 
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the  question  seems  to  have  narrowed  itself  down  to 
this — conceding  that  the  Government  in  the  exercise 
of  its  commerce  power,  can  improve  navigable  waters 
in  such  way  as  to  injure  riparian  rights  without  com- 
pensation, can  it  when  it  exercises  the  right  of  emi- 
nent domain  take  property  without  paying  for  it  the 
] trice  the  owner  could  get  for  it  if  he  were  to  sell  it 
on  the  market?  The  answer,  it  seems  to  us,  is  clearly 
"No."  We  know  no  better  statement  of  this  than  that 
of  the  Supreme  Court  in  Olson  vs.  United  States,  292 
U.  S.  246,  255,  as  follows: 

"Just  compensation  includes  all  elements  of 
value  that  inhere  in  the  property,  but  it  does  not 
excede  market  value  fairly  determined.  The  sum 
required  to  be  paid  the  owner  does  not  depend 
upon  the  uses  to  which  he  has  devoted  his  land 
but  is  to  be  arrived  at  upon  just  consideration 
of  all  the  uses  for  which  it  is  suitable.  The  high- 
est and  most  profitable  use  for  which  the  prop- 
erty is  adaptable  and  needed  or  likely  to  be  need- 
ed in  the  reasonably  near  future  is  to  be  consid- 
ered, not  necessarily  as  the  measure  of  value,  hut 
to  the  full  extent  that  the  prospect  of  demand  for 
such  use  affects  the  market  value  while  the  prop- 
erty is  privately  held."    (Emphasis  supplied). 

It  will  be  noted  that  it  is  the  "market  value  while 
the  property  is  privately  held"  which  must  be  con- 
sidered in  determining  just  compensation.  When, 
therefore,  the  Government  concedes  this  land  had  a 
higher  market  value  than  the  court  allowed,  while  the 
property  was  privately  held,  we  respectfully  submit 
we  were  denied  just  compensation  when  the  jury  was 
not  allowed  to  consider  that  value. 
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ANSWER  TO  ARGUMENT  OF  UNITED  STATES 

OF  AMERICA  IX  SUPPORT  OF  ITS  APPEAL 

The  statute  of  the  State  of  Washington  provides  that 
as  between  grantor  and  grantee  taxes  shall  not  become  a 
lien  upon  real  estate  until  the  fifteenth  day  of  February 
of  the  year  succeeding  the  year  in  which  they  are  levied. 

The  government  took  possession  of  and  title  to  the 
property  on  December  9th,  1939.  As  between  the 
grantor  and  grantee,  the  taxes  levied  in  1939  did  not 
become  a  lien  until  February  15th,  1940.  The  Supreme 
Court  of  Washington  has  held  that  when  real  estate 
is  condemned,  that  the  conclemnee  is  a  grantor  within 
the  meaning  of  the  above  mentioned  statute,  and  that 
taxes  levied  for  the  year  in  which  property  is  ac- 
quired cannot  be  paid  out  of  the  award  since  as  be- 
tween grantor  and  grantee  there  is  no  lien  upon  the 
property  for  taxes  levied  during  the  year  in  which 
the  property  is  taken.  Bethany  Presbyterian  Church 
v.  City  of  Seattle,  151  Wash.  529,  282  Pac.  922. 

The  Supreme  Court  of  the  United  States  had  held 
that  the  Federal  Constitution  does  not  prohibit  states 
from  fixing  the  time  when  a  tax  lien  attaches  to  real 
property.  United  States  v.  Alabama,  313  U.  S.  274, 
85  L.  ed.  1327,  61  S.  Ct.  1011. 

The  pertinent  parts  of  Remington's  Revised  Sta- 
tutes of  Washington,  Sec.  11243  (Laws  of  1935,  p. 
68,  Sec.  1)  are  as  follows: 

"On  the  first  Monday  in  January  next  suc- 
ceeding the  date  of  levy  of  taxes  the  County  Audi- 
tor shall  deliver  to  the  Comity  Treasurer  the  tax 
rolls  of  his  county  for  such  assessment  year,  with 
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his  warrant  thereto  attached.  .  .  .  The  amount  of 
said  taxes  levied  and  extended  upon  said  rolls 
shall  be  charged  to  the  Treasurer  in  an  account 
to  be  designated  as  Treasurer's  'Tax  Roll  Ac- 
count' for  and  said  rolls  with 

the  warrants  for  collection  shall  be  full  and  suf- 
ficient authority  for  the  County  Treasurer  to  re- 
ceive and  collect  all  taxes  therein  levied:  Pro- 
vided, That  the  County  Treasurer  shall  in  no  a 
collect  such  taxes  or  issue  receipts  for  the  same 
or  enter  payment  or  satisfaction  of  such  taxes 
upon  said  assessment  rolls  before  the  fifteenth 
day  of  February  following."  (For  entire  section 
aee  Appendix  p.  19). 

Remington's  Revised  Statutes  of  Washington,  See. 

11265  provides: 

"The  taxes  assessed  upon  real  property  shall 
be  a  lien  thereon  from  and  including  the  first  day 
of  January  in  the  year  in  which  they  are  levied 
until  the  same  are  paid,  but  as  between  a  grantor 
and  a  grantee  such  lien  shall  not  attach  until  the 
fifteenth  day  of  February  of  the  succeeding  year." 
. . .  (For  entire  section  see  Appendix  p.  19; . 

The  Supreme  Court  of  the  State  of  Washington 
construed  the  earlier  form  of  that  section  of  the  statute 
last  above  quoted  and  in  force  at  the  time  of  the  tak- 
ing of  the  property  in  question.  The  form  of  the 
statute  when  it  was  construed  by  the  Supreme  Court 
of  the  State  of  Washington  in  Bethany  Presbyterian 
Chwch  v.  City  of  Seattle,  154  Wash.  529,  282  Pac. 
922,  differed  from  its  present  form  only  in  that  the 
dates  therein  set  forth  are  different  from  the  time 
fixed  for  the  eommencement  of  the  lien  than  are  those 
in  the  above  cited  section  of  the  statute  which  was  in 
effect  at  the  time  that  property  was  taken. 


In  the  course  of  fche  decision  construing  the  statute, 
the  Supreme  Courl  of  Washington  said: 

"On  January  ]  !,  1929,  the  six  months'  statutory 
period,  within  which  the  city  had  the  privilege  of 
electing  whether  ii  would  pay  the  eminent  domain 
award  and  take  the  land  or  abandon  its  righl  to 
do  so,  having  expired,  and  the  city  having  failed  to 
expressly  so  elect,  which  failure  had  the  effect,  in 
law,  of  constituting  an  election  by  the  city  to  pay 
the  award  and  take  the  land  (Hem.  Comp.  Stat.. 
Sec.  9274),  the  church  demanded  payment  from 
the  city  of  the  full  amount  of  the  award.  The 
upon  a  controversy  arose  between  the  church,  the 
city  and  the  county  as  to  whether  or  not  the  gen- 
eral taxes  upon  the  land  levied  for  the  year  1928, 
amounting  to  $343.63,  should  be  first  paid  to  the 
county  out  of  the  total  award  and  only  the  bal- 
ance thereof  paid  to  the  church.  *  *  * 

a  *  *  *  ^re  concilK{e  that  title  to  the  land  passed 
from  the  church  to  the  city  on  January  16,  1929. 

"When  did  the  taxes  for  the  year  1928  become 
a  lien  upon  the  land  as  between  the  church  and 
'  the  citv,  viewing*  them  as  grantor  and  grantee  ?  In 
chapter  130,  Laws  of  1925,  Ex.  Ses.,  p.  293  (Rem. 
1927  Sup.,  Sec.  11097-104)  relating  to  assessment, 
levy,  collection  and  lien  of  general  taxes,  we  read : 

"  'Sec.  104.  The  taxes  assessed  upon  real  prop- 
erty shall  be  a  lien  thereon  from  and  including  the 
first  day  of  March  in  the  year  in  which  they  are 
levied  until  the  same  are  paid,  but  as  between  a 
grantor  and  grantee  such  lien  shall  not  attach  un- 
til the  first  Monday  in  February  of  the  succeed- 


ing vear.' 


"This  quotation  is  a  reenacted  provision  of  our 
previously  existing  statutes.  Thus,  it  becomes 
plain  that,  viewing  the  church  and  the  city  as 
grantor  and  grantee,  title  to  the  land  passed  from 
the  church  to  the  city  on  January  16,  1929,  with- 
out any  obligation  on  the  part  of  the  church  to 


14 

the  city  to  assume  or  pay  the  taxes  levied  upon 
the  land  for  the  year  1928. 

"Does  the  law  regard  the  church  and  the  city 
as  conventional  grantor  and  grantee,  as  if  a  vol- 
untary conveyance  had  been  made  by  the  church 
to  the  city  instead  of  title  to  the  land  passing  by 
virtue  of  the  eminent  domain  proceeding  and  pay- 
ment of  the  award  as  therein  adjudicated?  Our 
recent  decision  in  American  Creameries  Co.  v. 
Armour  &  Co.,  149  Wash.,  690,  271  Pac.  896,  and 
the  authorities  therein  noticed,  we  think,  are  de- 
cisive in  favor  of  the  church  upon  this  question; 
that  is,  that  the  title  passed  from  the  church  to 

the  city  in  legal  effect,  as  from  grantor  to  grantee. 

*  *  * 

"Did  the  judgment  in  the  eminent  domain  pro- 
ceeding rendered  July  5,  1928,  award  to  the  coun- 
ty, for  the  1928  taxes',  any  portion  of  the  $9,427.50 
awarded  for  the  taking  of  the  land  %  There  is  noth- 
ing in  the  record  before  us  so  indicating.  Indeed, 
so  far  as  the  record  here  advises  us,  it  does  not 
appear  that  the  county  was  a  party  to  the  emi- 
nent domain  proceeding  in  the  superior  court,  or 
that  it  asserted  any  right  to  any  portion  of  the 
award  until  it  joined  with  the  city  in  asking  pay- 
ment to  it  of  the  $343.63  in  the  hands  of  the  clerk 
of  the  court.  We  cannot  presume  that  the  judg- 
ment award  rendered  July  5,  1928,  adjudicated 
the  right  in  the  county  to  participate  in  the  award 
to  the  extent  of  the  amount  of  the  general  taxes 
against  the  land  for  the  year  1928,  to  become  pay- 
able more  than  six  months  thereafter,  on  the  first 
Monday  in  February,  1929.  Indeed,  we  think  it 
would  have  been  error,  prejudicial  to  the  rights 
of  the  church,  to  have  so  adjudicated  in  the  judg- 
ment making  the  award,  for,  as  we  have  seen,  the 
church  had  the  right  to  an  award  for  the  city's 
taking  of  the  land,  undiminshed  by  the  taxes  of 
1928,  which,  as  between  it  as  grantor  and  the  city 
as  grantee,  would  not  become  a  lien  upon  the  land 
until  more  than  six  months  thereafter,  on  the  sec- 
ond Monday  of  February,  1929." 
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Cited  with  approval  in  State  ex  rel.  Oregon-Washing- 
ton Water  Service  Co.  et  al,  u.  Hoquiam,  155  Wash.  678, 
287  Pac.  670. 

That  there  is  no  inhibition  contained  in  the  United 
State  Constitution  which  prohibits  any  state  of  the 
Union  from  fixing  the  time  and  conditions  under  which 
a  lien  for  taxes  shall  attach  to  real  property  Is  ex- 
pressly held  in  the  case  of  United  States  v.  Alabama, 
313  U.  S.  274,  85  L.  ed.  1327,  61  S.  Ct.  1011,  wherein 
the  court  used  the  following  language: 

"There  is  no  question  however,  as  the  Govern- 
ment concedes,  that  the  state  statute  purports  to 
impose  a  lien  as  of  October  1,  1936,  for  the  taxes 
which  by  the  process  of  assessment  were  to  be- 
come payable  for  the  tax  year  1937.  October  first 
is  fixed  as  the  tax  day,  and  as  of  that  day  own- 
ers are  to  make  their  returns,  values  are  to  be 
fixed  and  the  taxes  laid.  There  is  no  question  that 
the  State  thus  undertakes  to  create  an  inchoate 
lien  upon  the  lands  as  of  the  tax  day,  a  lien  which 
is  to  be  effective  for  the  amount  of  the  taxes  for 
the  ensuing  year  as  these  are  fixed  by  the  de- 
fined statutory  method.  This  lien  by  the  state 
law  is  made  effective  not  only  as  against  the 
owners  on  the  tax  day  but  also  as  against  subse- 
quent mortgagees  and  purchasers.  'It  follows  the 
lands  in  the  hands  of  the  vendee,  all  persons  being- 
chargeable  with  a  knowledge  of  its  existence.' 
Briggers  v.  Cassady,  71  Ala.  529,  534.  See,  also, 
Swann  v.  State,  11  Ala.  545;  State  v.  Alabama 
Educational  Foundation,  231  Ala.  11,  16,  163  So. 
527.  We  find  nothing  in  the  Federal  Constitu- 
tion which  invalidates  such  a  statutory  scheme. 


#*•*?* 


"The  United  States  took  the  conveyances  with 
knowledge  of  the  state  law  fixing  the  lien  as  of 
October  1st.  That  law  in  creating  such  liens  for 
the  taxes  subsequently  assessed  in  due  course  and 
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making  them  effective  as  against  subsequent  pur- 
chasers did  not  contravene  the  Constitution  of  the 
United  States  and  we  perceive  no  reason  why  the 
United  States,  albeit  protected  with  respect  to  pro- 
ceedings against  it  without  its  consent,  should 
stand,  so  far  as  the  existence  of  the  liens  is  con- 
cerned, in  any  different  position  from  that  of  other 
purchasers  of  lands  in  Alabama  who  take  convey- 
ances on  and  after  the  specified  tax  date.  *  *  *  ." 

The  Supreme  Court  of  the  United  States  in  Magruder 
v.  Supplee,  decided  May  25,  1942,  86  Law  Edition  Ad- 
vance Opinions  No.  15,  p.  1025,  speaking  with  reference 
to  the  deductability  of  taxes  by  an  income  tax  payer 
said : 

"  Resort  must  be  had  here  to  the  laws  of  Mary- 
land and  of  the  City  of  Baltimore  to  determine 
upon  whom  the  state  and  city  real  estate  taxes 
were  imposed." 

Applying  the  rules  announced  in  these  cases  to  the 
instant  facts  we  find  this.  The  1939  taxes  in  the  sum 
of  $3,003.96  became  a  lien  on  the  land  on  January  1, 
1939.  On  December  9,  1939,  the  United  States  acquired 
title  in  fee  simple  absolute  (T.  of  R.  p.  21)  by  filing 
a  declaration  of  taking,  setting  forth  the  nature  of  the 
estate  taken  and  depositing  the  estimated  value  of  the 
property  in  court  (Title  40,  U.S.C.A.,  Sec.  258a).  The 
Government  deposited  the  sum  of  $7,950.35  for  the 
tract  involved  here.  The  Government  and  The  Wash- 
ington Water  Power  Company  then  stipulated  as  fol- 
lows: 

"It  is  Hereby  Stipulated  by  and  between  the 
plaintiff  and  the  defendant,  The  Washington 
Water  Power  Company,  for  the  purposes  of  this 
case  only: 
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"5.  Thai  the  hinds  of  the  defendant,  The 
Washington  Water  Power  Company,  being  con- 
demned in  this  proceeding,  have  a  reasonable 
value  for  agricultural,  grazing  and  timber  pur- 
poses and  for  all  or  any  other  purposes  for 
which  they  are  adapted  other  than  for  power  Bite 
values  equal  to  the  amounl  deposited  in  the  ( lourl 
by  the  plaintiff  as  the  estimated  value  of  the  -aid 
tract  of  land,  to-wit:  the  sum  of  Seven  Thousand 
Nine  Hundred  Fifty  and  35/100  Dollars 
($7,950.35). 

"6.  That  should  the  Court  hold  that  evidence 
of  power  site  values  is  inadmissible  then  it  is  stip- 
ulated and  agreed  that  what  severance  damages, 
if  any,  the  said  defendant,  The  Washington  Water 
Power  Company,  has  suffered  to  the  remainder 
or  unappropriated  portion  of  its  holdings  are  in- 
cluded in  the  sum  of  Seven  Thousand  Nine  Hun- 
dred Fifty  and  35/100  Dollars  ($7,950.35)  and 
the  award  to  the  defendant  shotdd  be  the  suit! 
sum  of  Seven  Thousand  Nine  Hundred  Fifty  <ni<l 
35/100  Dollars  ($7,950.35).  *  *  *  "  (T.  of  R.  pp. 
43,  45,  46). 

Since  under  the  Bethany  Church  case,  The  Wash- 
ington Water  Power  Company  was  a  grantor  on  De- 
cember 9,  1939,  against  whom  no  lien  had  accrued,  it 
was  entitled  to  the  full  agricultural  and  stipulated 
value,  $7,950.35.  As  to  the  taxes  which  were  a  lien 
against  the  property,  the  Government  could  have 
elected  to  take  an  imperfect  title,  as  in  the  Alabama 
case,  and  the  Counties  could  not  have  enforced  their 
lien,  or  it  could  take  a  fee  simple  title  and  make  the 
Counties  parties  to  the  condemnation  suit,  which  it 
did.  In  this  latter  event,  it  obligated  itself  to  pay  the 
tax  lien  just  as  any  other  grantee  seeking  to  obtain 
a  fee  simple  title  on  December  9,  1939,  for  in  no  other 
way  could  the  fee  simple  title  pass. 
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CONCLUSION 

We  respectfully  urge,  therefore,  that  this  case  should 
be  reversed  on  the  appeal  of  The  Washington  Water 
Power  Company,  a  corporation,  The  City  Bank  Farm- 
ers Trust  Company,  a  corporation,  and  Ralph  E.  Mor- 
ton, as  Trustee,  with  instructions  to  submit  to  a  jury 
the  question  of  power  site  value,  and  should  be  affirmed 
on  the  Government's  appeal. 

Respectfully  submitted, 

Alan  G.  Paine, 

H.  E.  T.  Herman, 

Attorneys  for  The  Washington  Water 
Power  Company,  a  corporation,  The 
City  Bank  Farmers  Trust  Company,  a 
corporation,  and  Ralph  E.  Morton,  as 
Trustee,  Appellants  and  Appellees. 

Post,  Russell,  Davis  &  Paine, 
Spokane,  Washington, 
Of  Counsel. 
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APPENDIX 

Remington's  Revised  Statutes  of  Washington,  Sec. 
11243: 

Rolls  Delivered  to  Treasurer  —  Charged  Willi 
Amount — On  the  first  Monday  in  January  n<xi  suc- 
ceeding the  date  of  levy  of  taxes  the  county  auditor 
shall  deliver  to  the  county  treasurer  the  tax  rolls  of 
his  county  for  such  assessment  year,  with  his  warrant 
thereto  attached,  authorizing  the  collection  of  said 
taxes,  taking  his  receipt  therefor,  and  said  books  shall 
be  preserved  as  a  public  record  in  the  office  of  the 
county  treasurer.  The  amount  of  said  taxes  levied  and 
extended  upon  said  rolls  shall  be  charged  to  the  trea- 
surer in  an  account  to  be  designated  as  treasurer's 

'Tax  Roll  Account'  for  of  said  rolls  with 

the  warrants  for  collection  shall  be  full  and  sufficient 
authority  for  the  county  treasurer  to  receive  and  col- 
lect all  taxes  therein  levied:  Provided,  That  the  county 
treasurer  shall  in  no  case  collect  such  taxes  or  issue 
receipts  for  the  same  or  enter  payment  or  satisfac- 
tion of  such  taxes  upon  said  assessment  rolls  before 
the  fifteenth  day  of  February  following.  (L.  '35,  p. 
68,  Sec.  1). 

Remington's  Revised  Statutes  of  Washington,  Sec. 
11265 : 

Life  of  Lien — Between  Grantor  and  Grantee — Lien 
of  Personalty  Tax — Following  Property— Personalty 
Lien  on  Realty — The  taxes  assessed  upon  real  prop- 
erty shall  be  a  lien  thereon  from  and  including  the 
first  dav  of  January  in  the  year  in  which  they  are 
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levied  until  the  same  are  paid,  but  as  between  a 
grantor  and  a  grantee  such  lien  shall  not  attach  until 
the  fifteenth  day  of  February  of  the  succeeding  year. 
The  taxes  assessed  upon  each  item  of  personal  prop- 
erty assessed  shall  be  a  lien  upon  such  personal  prop- 
erty from  and  after  the  date  upon  which  the  same  is 
listed  with  and  valued  by  the  County  Assessor,  and  no 
sale  or  transfer  of  such  personal  property  shall  in  any 
way  affect  the  lien  for  such  taxes  upon  such  property. 
The  taxes  assessed  upon  personal  property  shall  be 
a  lien  upon  each  item  of  personal  property  of  the  per- 
son assessed,  distrained  by  the  Treasurer  as  provided 
in  section  86  of  this  act,  from  and  after  the  date  of 
the  distraint  and  no  sale  or  transfer  of  such  personal 
property  so  distrained  shall  in  any  way  affect  the  lien 
for  such  taxes  upon  such  property.  The  taxes  as- 
sessed upon  personal  property  shall  be  a  lien  upon 
the  real  property  of  the  person  assessed,  selected  by 
the  County  Treasurer  and  designated  and  charged 
upon  the  tax  rolls  as  provided  in  section  112  of  this 
act,  from  and  after  the  date  of  such  selection  and 
charge  and  no  sale  or  transfer  of  such  real  property 
so  selected  and  charged  shall  in  any  way  affect  the 
lien  for  such  personal  property  taxes  upon  such  prop- 
erty. (L.  '39,  ch.  206,  Sec.  45,  p.  766,  amending  L. 
'35,  Ch.  30,  Sec.  7). 
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The  Washington  Water  Power  Company,  a  corpora- 
tion, The  City  Bank  Farmers  Trust  Company,  a 
corporation,  and  Ralph  E.  Morton,  as  Trustee 
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And 
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vs. 
The  Washington  Water  Power  Company,  a  corp<  i 
tion,  The  City  Bank  Farmers  Trust  Company,  a 
corporation,  and  Ralph  E.  Morton,  as  Trustee, 

Appellt  ( s. 


Upon  appeal  and  cross-appeal  from  the  District  Court 
of  the  United   States  for  the   Eastern  District  of 


Washington. 


Answer  Brief  of  Ferry  County,  Washington  and 
Stevens  County,  Washington,  to  cross-appeal  of 
United  States  of  America. 


STATEMENT  OF  PLEADINGS  AND  FACTS 
DISCLOSING  BASIS  FOR  JURISDICTION 

The  United  States  of  America  instituted  suit  to  con- 
demn uplands  of  Ferry  and  Stevens  County,  Wash- 
ington, belonging  to  appellee,  the  Washington  Water 
Power  Company.  A  petition  for  condemnation  was 
served  upon  the  appellants  and  upon  appellees,  Ste- 
vens County,  Washing-ton,  and  Ferry  County,  Wash- 
ington, among  others,  and  filed  with  the  clerk  of  the 
United  States  District  Court  for  the  Eastern  District 
of  Washington  Northern  Division.  This  petition  for 
condemnation  is  set  forth  on  Pages  2  to  20  of  the 
Transcript  of  the  Record.  The  statutory  provision 
which  sustains  the  jurisdiction  of  the  District  Court 
is  Section  257,  Title  40,  U.  S.  C.  (August  1,  1888,  c. 
728,  See.  1,  25  Stat.  357). 

The  statutory  provision  which  sustains  the  juris- 
diction of  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  is  Section  225,  Title  28  U.  S.  C.  (March  3, 
1891,  c.  517,  Sec.  6,  26  Stat.  828;  March  3,  1911,  c. 
231,  Sec.  128,  36  Stat.  1133;  January  28,  1915,  c.  22, 
Sec.  2,  38  Stat.  803;  February  7,  1925,  c.  150,  43 
Stat.  813;  February  13,  1925,  c.  229,  Sec.  1,  43  Stat. 
936)  and  Section  230,  Title  28  U.  S.  C.  (March  3, 
1891,  e.  517,  Sec.  11,  26  Stat,  829;  February  13,  1925, 
c.  229,  Sec.  8  (c),  43  Stat.  940)  together  with  Rules 
of  Civil  Procedure,  Rule  73  and  Rule  81  (a)  (7). 

Possession  of  and  title  to  the  said  uplands  was  ob- 
tained by  the  United  States  Government  by  a  judg- 
ment of  taking  (T.  of  R.  p.  33)  entered  upon  a  dec- 


laration  of  taking  (T.  of  H.  p.  20),    Final  judgmenl 

was  entered  by  the  District  Courl  on  the  1  H li  day  of 
March,  1942  (T.  of  R.  p.  294).  Notice  of  appeal  and 
bond  were  filed  by  appellant  March  30,  1912  (T.  of 
R.  p.  307). 

Notice  of  cross-appeal  was  filed  by  the  United 
States  of  America  May  15,  1942  (T.  of  R.  p.  319- 
320). 


SUMMARY  OF  ARGUMENT 

The  Government  took  possession  of  and  title  to 
the  property  involved  on  December  9,  1939.  Taxes 
for  1939  had  been  levied  on  the  land  prior  to  this 
dale.  The  law  of  the  State  of  Washington  provides 
that  taxes  assessed  upon  real  property  shall  be  a  lien 
thereon  from  and  including  the  first  day  of  January 
in  the  year  in  which  they  are  levied  until  the  same 
are  paid,  but  as  between  a  grantor  and  a  grantee  such 
lien  shall  not  attach  until  the  fifteenth  day  of  Febru- 
ary of  the  succeeding  year.  This  latter  provision 
fixes  the  respective  rights  of  the  grantor  and  grantee 
and  protects  the  grantor  on  his  warranty  as  against 
a  suit  for  unpaid  taxes. 

The  Supreme  Court  of  the  United  States  has  held 
that  the  Federal  Constitution  does  not  prohibit  states 
from  fixing  the  time  when  a  tax  lien  attaches  to  real 
property. 

Stevens  and  Ferry  Counties  were  brought  into  this 
action  as  parties  defendant  for  the  purpose  of  having 
their  respective  interests  in  the  land  adjudicated  and  a 
just  compensation  paid  therefor. 

ARGUMENT 

The  following  are  the  material  parts  of  Reming- 
ton's Revised  Statutes  of  Washington  pertinent  to 
this  appeal: 

Section  11238:  "For  the  purpose  of  raising  reve- 
nue for  state,  county  and  other  taxing  district  pur- 


poses,  the  board  of  County  Conmrissionera  of  each 
county  at  its  October  session,  and  all  other  officials 
or  boards  authorized  by  law  to  levy  taxes  for  taxing 

district  purposes,  shall  levy  taxes  on  all  the  taxable 
property  in  the  county  or  district,  as  the  ease  may  be, 
sufficient  for  such  purposes; — ." 

Section  11239:  "It  shall  be  the  duty  of  the  board 
of  county  commissioners  of  each  county,  on  or  before 
the  second  Monday  in  October  in  each  year,  to  eertify 
to  the  county  assessor  of  the  county  the  amount  of 
taxes  levied  upon  the  property  in  the  county  for  coun- 
ty purposes,  and  the  repsective  (respective)  amount  < 
of  taxes  levied  by  the  board  for  each  taxing  district, 
within  or  coextensive  with  the  county,  for  district  pur- 
poses, and  it  shall  be  the  duty  of  city  councils  of  cities 
of  the  first  class  having  a  population  of  three  hundred 
thousand  or  more,  and  of  city  councils  of  cities  of 
the  fourth  class,  or  towns,  and  of  all  officials  or 
boards  of  taxing  districts  within  or  coextensive  witli 
the  county,  authorized  by  law  to  levy  directly  and 
not  through  the  board  of  county  commissioners,  on 
or  before  the  second  Monday  in  October  in  each  year, 
to  certify  to  the  county  assessor  of  the  county  the 
amount  of  taxes  levied  upon  the  property  within  the 
city  or  district  for  city  or  district  purposes." 

Section  11240:  "The  county  assessor  shall  deliver 
said  tax-rolls  to  the  county  auditor  on  or  before  the 
fifteenth  day  of  December,  taking  his  receipt  there- 
for." 

Section  11243:  (As  amended  by  c.  30,  p.  68,  sec  1. 
Session   Laws   of   1935).    "On   the   first    Monday   in 


January  next  succeeding  the  date  of  levy  of  taxes  the 
county  auditor  shall  deliver  to  the  county  treasurer 
the  tax  rolls  of  his  county  for  such  assessment  year, 
with  his  warrant  thereto  attached,  authorizing  the 
collection  of  said  taxes,  taking  his  receipt  therefor,  and 
said  books  shall  be  preserved  as  a  public  record  in  the 
office  of  the  county  treasurer.  The  amount  of  said 
taxes  levied  and  extended  upon  said  rolls  shall  be 
charged  to  the  treasurer  in  an  account  to  be  desig- 
nated as  treasurer's  'Tax  Roll  Account'  for 

and  said  rolls  with  the  warrants  for  collection  shall 
be  full  and  sufficient  authority  for  the  county  trea- 
surer to  receive  and  collect  all  taxes  therein  levied: 
Provided,  That  the  county  treasurer  shall  in  no  case 
collect  such  taxes  or  issue  receipts  for  the  same  or 
enter  payment  or  satisfaction  of  such  taxes  upon  said 
assessment  rolls  before  the  fifteenth  day  of  February 
following." 

Section  11265:  (As  amended  by  c.  206,  sec.  45,  p. 
766,  Session  Laws  of  1939).  "The  taxes  assessed  upon 
real  property  shall  be  a  lien  thereon  from  and  includ- 
ing the  first  day  of  January,  in  the  year  in  which 
they  are  levied  until  the  same  are  paid,  but  as  be- 
tween a  grantor  and  a  grantee  such  lien  shall  not 
attach  until  the  fifteenth  day  of  February  of  the  suc- 
ceeding year.  ..." 

The  taxes  on  the  land  taken  were  levied  on  October 
1939.  The  United  States  acquired  title  to  the  land 
on  December  9,  1939,  and  at  that  time  it  was  unlaw- 
ful for  the  County  Treasurers  of  Ferry  and  Stevens 
Counties  to  collect  the  taxes  which  had  been  levied  in 


1939,  or  to  issue  receipts  for  the  same,  or  to  enter 
payment  or  satisfaction  thereof  upon  the  a  aenl 

rolls.  The  money  that  must  be  paid  by  the  United 
States  for  lands  taken  as  authorized  by  U.  S.  0.  Title 
40,  sec.  258A  is  just  compensation  ai  the  time  of  tak- 
ing, and  not  just  compensation  at  some  future  date 
when  as  between  grantor  and  grantee  the  State,  Coun- 
ty or  other  third  party  may  acquire  a  hen  against 
the  property  after  it  has  been  acquired  by  the  United 
States. 

In  People's  Gas  and  Water  Co.  v.  City  of  Vancou- 
ver, 106  F.   (2d)  909,  this  Court  stated: 

"With  respect  to  real  property,  the  owner  of 
the  title  thereto  at  the  time  the  lien  attaches  is 
liable  for  the  taxes.  State  v.  Snohomish  County, 
71  Wash.  320,  128  P.  667;  Bethany  Presbyterian 
Church  v.  City  of  Seattle,  154  Wash.  529,  282  P. 
922;  State  ex  rel.  Oregon-Washington  Water 
Service  Co.  v.  City  of  Hoquiam,  155  Wash.  678, 
286  P.  286,  287,  670." 

The  two  cases  last  cited  in  the  above  quotation  from 
this  Court's  decision  involved  constructions  by  the  Su- 
preme Court  of  Washington  of  the  following  portion 
of  a  statute: 

"The  taxes  assessed  upon  real  property  shall 
be  a  lien  thereon  from  and  including  the  first 
day  of  March  in  the  year  in  which  they  are  levied 
until  the  same  are  paid,  but  as  between  a  grantor 
and  a  grantee  such  lien  shall  not  attach  until  the 
first  Monday  in  February  of  the  succeeding  year. 
..."    (Rem.  1927  Sup.  Sec.  11097-104). 

It  is  conceded  on  page  21  of  Cross- Appellant's  Brief 
that  under  section  11265,  Remington's  Revised  State 
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of  Washington  as  construed  in  the  case  of  Bethany 
Presbyterian  Church  u.  City  of  Seattle,  154  Wash. 
529,  282  P.  922,  that  a  condemnor  is  a  grantee.  The 
same  statute  providing  that  as  between  the  grantor 
and  grantee  the  tax  lien  does  not  become  effective 
until  February  15th  of  the  following  year  does  no 
more  than  to  determine  the  rights  and  liabilities  of 
the  respective  parties  as  to  payment  of  the  tax  which 
at  all  times  during  the  year  has  been  a  lien  on  the 
land  and  protects  the  grantor  from  a  suit  on  his  war- 
rant}' for  unpaid  taxes.  The  lien  attached  to  the 
land  on  January  1,  1939,  and  it  remained  a  lien  at 
all  times  until  paid,  not  collectible  it  is  true,  from  either 
grantor,  grantee  or  from  any  other  person,  as  the 
laws  of  the  State  of  Washington  (Rem.  Rev.  Stat,  of 
Wash.  Sec.  11243)  forbids  payment  to,  or  the  collec- 
tion of  taxes  by  the  county  treasurer  prior  to  Febru- 
ary 15  of  the  year  following  assessment  and  levy.  The 
taxes  were  actually  levied  two  months  before  the 
United  States  became  the  owner  of  the  land. 

Of  this  lien  all  parties  dealing  with  the  land  were 
bound  to  take  notice  in  the  same  manner  and  to  the 
same  extent  as  of  any  other  lien  or  incumbrance  of 
record.  If  the  construction  of  the  statute  by  Cross- 
Appellant  is  a  correct  one  then  the  lien  imposed  for 
taxes  on  real  property  from  the  first  day  of  January 
in  the  year  in  which  they  are  levied  until  the  same 
are  paid  would  be  extinguished  by  a  sale  of  the  land 
at  any  time  during  the  year,  to  be  revived  on  the  15th 
day  of  February  following.  Such  a  construction  is 
wholly  at   variance  with  the  plain  provisions  of  the 


statute.    The  lien  La  upon  the  land  and  remains  a 
valid   and  existing  charge  againsl    the   land   of   the 

amount  of  the  taxes  levied  until  they  are  paid.  (  Rem. 
Rev.  Stat.  11265).  The  owner  of  the  land  on  the  L5th 
day  of  February  of  the  year  following  (the  tax  [lay- 
ing date)  is  charged  with  their  payment. 

In  the  case  of  the  United  Stales  v.  Alabama,  313 

U.  S.  274,  the  tax  law  of  Alabama  provides  that  at 
the  time  when  property  becomes  assessable  the  state 
has  a  lien  upon  any  property  owned  by  a  taxpayer 
for  the  payment  of  the  taxes  assessed  against  him, 
which  lien  continues  until  such  taxes  are  paid.  The 
United  States  acquired  the  property  within  the  tax 
year  but  after  the  lien  had  attached.  Under  the  statute 
a  subsequent  purchaser  took  with  notice  of  the  ex- 
istence of  the  lien.  The  Court  held  that  the  United 
States  in  acquiring  the  property  was  in  the  same 
position  as  any  other  purchaser.  In  the  State  of 
"Washington,  the  tax  lien  attaches  on  the  first  day 
of  January  of  the  tax  year,  and  the  taxes  involved 
in  the  instant  case  having  been  levied  in  October, 
1939,  and  the  United  States  not  having  acquired  the 
property  until  December  9th  of  the  same  year,  it  took 
with  notice  under  the  rule  laid  down  in  the  Alabama 
case. 

This  is  not  a  tax  levied  nor  a  lien  attached  after 
the  United  States  became  the  owner  of  the  property 
as  Cross- Appellant  seems  to  contend.  As  has  b 
pointed  out,  the  lien  attached  on  the  first  day  of  the 
tax  year  and  the  tax  was  actually  levied  prior  to  the 
time  the  United  States  became  the  owner  on  December 
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9,  1939.  Any  grantee  would  be  bound  to  take  notice 
of  the  existence  of  the  lien  for  under  the  plain  pro- 
visions of  the  statute  the  grantor  would  be  released 
from  its  obligation.  Payment  of  the  tax  thereafter 
by  the  grantee  would  not  be  the  payment  of  a  part 
of  a  just  compensation  for  the  land  taken,  but  a  duty 
and  obligation  placed  upon  him  by  statute  if  he  re- 
mained the  owner  on  February  15  following.  In  sup- 
port of  this  contention,  we  call  the  attention  of  the 
Court  to  the  case  of  Magruder  v.  Supplee,  decided  by 
the  Supreme  Court  of  the  United  States  on  May  25, 
1942,  and  reported  in  Vol.  86  Law  Edition  Advance 
Opinions  No.  15,  p.  1025,  wherein  the  Court  speaking 
with  reference  to  the  deduction  of  taxes  by  an  income 
taxpayer  says: 

"Resort  must  be  had  here  to  the  laws  of  Mary- 
land and  of  the  City  of  Baltimore  to  determine 
upon  whom  the  state  and  city  real  estate  taxes 
were  imposed.  Walsh -McGuire  Co.  v.  Commis- 
sioner of  Internal  Revenue  (CCA  6th)  97  F  (2d) 
983,  984;  ef.  Ilelvering  v.  Fuller,  310  U.  S.  69,  74, 
75,  84  L.  ed.  1082,  1084,  1085,  60  S.  Ct.  784;  and 
see  Paul,  op.  cit.,  supra,  pp.  23,  24. 

"To  illustrate  concretely  the  workings  of  the 
Maryland  tax  system  with  respect  to  respondents' 
purchases  the  property  bought  on  May  10,  1936, 
may  be  taken  as  typical  of  all  the  other  transac- 
tions. The  assessment  date,  or  'date  of  finality,' 
for  both  state  and  city  taxes  was  October  1,  1935. 
These  taxes  were  for  the  calendar  year  1936  and 
became  due  and  payable  on  January  1,  1936,  al- 
though the  default  date  for  city  taxes  was  not 
until  July  1,  1936,  and  for  state  taxes  January  1, 
1937.  Both  the  state  and  the  city  had  liens 
against  the  property  from  the  due  date,  January 
1,   1936.    And,  respondents'  vendor  became  per- 
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sonally  liable  for  these  taxes  before  the  sale.  An 
action  of  assumpsit  could  have  been  broughl 
against  him  for  the  taxes  at  any  time  after  the 
due  date.  Had  he  sold  the  property  between  0 
tober  1,  1935,  and  January  1,  193(;,  he  apparently 
would  still  have  remained  personally  liable,  and 
if  he  had  gone  into  bankruptcy  after  such  sale 
the  taxing  authorities  would  have  had  a  provable 
claim  against  him.  Re  Wells  (DC)  4  P.  Bupp. 
329,  23  Am.  Bankr  Rep.  (NS)  615;  cf.  Baltimore 
v.  Perrin,  178  Md.  101,  107,  12  A  (2d)  261. 

"It  is  thus  apparent  that  tax  liens  had  attach- 
ed against  the  properties  and  that  respondents' 
predecessors  in  title  had  become  personally  liable 
for  the  taxes  prior  to  any  of  the  purchases.  The 
attachment  of  a  lien  for  taxes  against  property 
before  its  sale  has  been  hold  to  prohibit  the  ven- 
dee from  deducting  as  'taxes  paid,'  amounts  paid 
by  him  to  discharge  this  liability.  Lifson  v.  Com- 
missioner of  Internal  Revenue  (CCA  8th)  98  F. 
(2d)  508;  Walsh-McGuire  Co.  v.  Commissioner 
of  Internal  Revenue  (CCA  6th)  97  F.  (2d)  983; 
Merchants  Bank  Bldq.  Co.  v.  Helvering  (CCA 
8th)  84  F.  (2d)  478:  Helvering  v.  Missouri  Statt 
L.  Ins.  Co.  (CCA  8th)  78  F.  (2d)  778,  781.  A 
tax  lien  is  an  encumbrance  upon  the  land,  and 
pavment.  subsequent  to  purchase,  to  discharge  a 
pre-existing  lien  is  no  more  the  payment  of  a  tax 
in  any  proper  sense  of  the  word  than  is  a  pavment 
to  discharge  any  other  encumbrance,  for  instance 
a  mortgage.  It  is  true  that  respondents  here  could 
not  have  retained  the  properties  unless  the  taxes 
were  paid,  but  it  is  also  true  that  they  could  not 
retain  them  without  paying  the  purchase  price. 
It  is  no  answer  therefore  to  say  that  the  prop- 
erty was  burdened  with  the  taxes  and  that  re- 
spondents became  obligated  to  pay  them.  There 
was  a  burden,  but  it  was  contractually  assumed. 
In  discharging  this  assumed  obligation  respon- 
dents were  not  paying  taxes  imposed  upon  them 
within  the  meaning  of  See.  23  (c),    For  'only  the 
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person  owning  the  property  at  that  time  (i.  e., 
when  the  tax  lien  attaches)  is  subjected  to  the 
burden  which  the  law  imposes;  and  only  the 
person  who  has  been  thus  subjected  to  the  burden 
of  the  tax  is  entitled  to  a  deduction  for  paying  it. 
Payment  b}^  a  subsequent  purchaser  is  not  the 
discharge  of  a  burden  which  the  law  has  placed 
upon  him,  but  is  actually  as  well  as  theoretically 
a  payment  of  purchase  price;  for,  after  the  lien 
attaches  and  the  taxing  authority  becomes  pro 
tanto  an  owner  of  an  interest  in  the  property, 
payment  of  the  tax  by  a  purchaser  is  nothing  but 
a  part  of  the  payment  for  unencumbered  title.' 
Judge  Parker,  dissenting  in  Commissioner  of  In- 
ternal Revenue  v.  Rust  (CCA  2d)  116  F.  (2d) 
636,  641." 

Applying  this  reasoning  to  the  case  at  bar,  if  The 
Washington  Water  Power  Company  had  negotiated 
a  sale  to  the  United  States  on  December  9,  1939,  it 
could  not  have  paid  the  taxes  and  deducted  them  on 
its  income  tax  as  taxes  paid,  because  they  were  not 
taxes  it  was  obligated  to  pay.  The  Company  would 
have  been  entitled  to  the  market  price  without  con- 
sideration for  the  1939  taxes,  and  the  Government, 
like  any  other  purchaser  who  desired  an  unencum- 
bered title,  would  have  to  pay  the  taxes,  since  they 
were  then  a  lien  on  the  land. 

That  there  is  nothing  contained  within  the  United 
States  Constitution  which  prohibits  any  state  from 
fixing  the  time  and  conditions  under  which  a  lien  for 
taxes  should  attach  to  real  property  is  expressly  held 
in  the  case  of  United  States  vs.  Alabama  ante  where- 
in the  Court  speaks  as  follows: 

''There  is  no  question,  however,  as  the  Govern- 
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iticni  concedes,  thai  the  state  statute  purports  to 
impose  a  lien  as  of  October  L,  1936,  for  the  I 
which  by  the  process  of  nenl  were  to  become 

payable  for  the  tax  year  1937.  October  firsl  te 
fixed  as  the  tax  day,  and  as  of  thai  day  owni 
are  to  make  their  returns,  values  are  to  be  fixed 
and  the  taxes  paid.  There  is  no  question  thai  the 
State  thus  undertakes  to  create  an  inchoate  lien 
upon  the  lands  as  of  the  tax  day,  a  lien  which  is 
to  be  effective  for  the  amount  of  the  taxes  for  the 
ensuing  year  as  these  are  fixed  by  the  defined 
statutory  method.  This  lien  by  the  state  law  La 
made  effective  not  only  as  against  the  owners  on 
the  tax  day  but  also  as  against  subsequent  mort- 
gagees and  purchasers.  'It  follows  the  lands  in 
the  hands  of  the  vendee,  all  persons  being  charge- 
able with  a  knowledge  of  its  existenee.'  Driggers 
v.  Casmdy,  71  Ala.  529,  534.  See,  also  Swann  v. 
State,  11  Ala.,  545;  State  v.  Alabama  Educational 
Foundation,  231  Ala.  11,  16,  163  So.  527.  We 
find  nothing  in  the  Federal  Constitution  which 
invalidates  such  a  statutory  scheme.  Subsequent 
lienors  and  purchasers  have  due  notice  of  the  tax 
liability  imposed  as  of  the  tax  day  and  of  the 
process  of  assessment,  and  that  liability,  when  its 
amount  is  definitely  ascertained,  relates  back  1" 
the  day  specified.  We  recognized  the  validity  of 
such  a  provision  in  New  York  /'.  Maclay,  288  U.  S. 
290,  292,  53  S.  Ct.  323,  324,  77  L.  Ed.  754,  where 
we  observed  that  a  tax  lien  created  in  a  similar 
manner  under  a  statute  of  Xew  York  'is  effective 
for  many  purposes,  though  its  amount  is  unde- 
termined. It  is  notice  to  mortgagees  or  purch; 
ers,  who  are  held  to  loan  or  purchase  at  their  own 
risk  if  they  take  their  mortgages  or  deeds  before 
the  tax  has  been  assessed  or  paid.'  The  | 
decision  in  that  case  allowing  priority  to  the 
United  States  under  R.  S.  Sec.  3466,  31  V.  S.  (  \  A. 
Sec.  191,  for  debts  due  by  an  insolvent  corpora- 
tion over  claims  of  the  State  for  franchise  taxes 
due  but  not  assessed  or  liquidated  until  after  a 
receivership,  in  no  way  detracted  from  the  ie<- 
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nition  of  the  effectiveness  of  the  state  law  creat- 
ing a  lien  as  against  mortgagees  and  purchasers. 
As  the  court  said,  'Against  mortgagees  and  pur- 
chasers a  lien  perfected  afterwards  may  take  ef- 
fect by  relation  as  of  the  date  of  the  inchoate  lien 
through  which  mortgagees  and  purchasers  become 
chargeable  with  notice.'  288  U.  S.  page  293,  53  S. 
Ct.  324,  77  L.  Ed.  754.  See  also,  Osterbcrg  v. 
Union  Trust  Co.,  93  U.  S.  424,  425,  428,  23  L.  Ed. 
964;  People  v.  Commissioners,  104  U.  S.  466,  568, 
26  L.  Ed.  632.  Compare  Shotwell  v.  Moore,  129 
U.  S.  590,  598,  9  S.  Ct.  362,  364,  32  L.  Ed.  827. 
The  lien  in  such  a  case,  though  inchoate  on  the 
date  specified  and  maturing  when  the  extent  of 
liability  is  ascertained  by  the  statutory  process, 
is  similar  in  that  respect,  as  the  court  said  in  the 
Maclay  case,  to  the  lien  of  a  transfer  tax  or  duty 
upon  the  estate  of  a  decedent  which  is  effective 
although  the  amount  is  ascertained  after  death." 

This  is  not  an  action  brought  by  Appellees  Ferry 
County  and  Stevens  County,  Washington,  against  the 
United  States  for  the  recovery  of  taxes,  but  an  action 
brought  by  the  United  States  against  the  Washing- 
ton Water  Power  Company  and  other  defendants,  in- 
cluding the  above  named  counties,  and  the  petition 
alleges  that  "Ferry  County,  Washington;  Stevens 
County,  Washington,  .  .  .  having  or  claiming  to  have 
any  right,  title,  estate,  lien  or  interest  in  or  to  the 
land  described  above  as  Tract  1,  or  any  part  thereof, 
claims  some  interest  therein,  the  exact  nature  and 
amount  whereof  is  unknown  to  petitioner."  (T.  of  R.> 
p.  17-18).  And  in  the  prayer  of  said  petition  pray 
thai  "Court  proceed  to  determine  the  interest  of  the 
defendants  herein."  (T.  of  R.  p.  19).  Appellees  Ferry 
County  and  Stevens  County,  Washington,  appeared 
and    by    evidence    (T.    of   R.    66-85)    established   the 
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amount  of  their  lien  for  taxes  and  judgment  was  < m 
tered  in  their  favor  as  follows:  "The  defendant  St. 
vens  County,  Washington,  in  the  sum  of  One  Thou- 
sand Nine  Hundred  Seventy  Dollars  and  Seventy-six 
Cents  ($1,970.76)  with  interest  on  said  sum  at  the 
rate  of  6%  per  annum  from  December  9,  1939,  until 
paid,  and  in  favor  of  the  Defendant  Ferry  County. 
Washington,  and  against  the  United  States  of  Ameri- 
ca in  the  sum  of  One  Thousand  Thirty- three  Dollars 
and  Twenty  Cents  ($1,033.20)  with  interest  at  the  rate 
of  6%  per  annum  from  December  9,  1939,  until  paid." 
(T.  of  R.  p.  303-304). 

Under  the  laws  of  the  State  of  Washington,  and 
of  the  United  States  of  America,  pertaining  to  Emi- 
nent Domain  Procedure,  all  defendants  are  required 
to  establish  any  claim,  title,  or  interest  they  may  have 
in  or  to  the  property  in  controversy  in  order  that  the 
Court  may  determine  to  whom  compensation  shall  be 
paid  and  the  amount  thereof,  and  these  defendants 
and  appellees  were  made  parties  defendant  by  the 
United  States  of  America  for  that  purpose  and  for 
said  reason  as  a  matter  of  law  and  equity  are  proper 
parties  to  said  action  and  the  Court  has  jurisdiction 
to  settle  any  and  all  controversies  that  might  be  raised 
by  and  between  all  the  parties  to  said  action  and  the 
rule  that  the  United  States  cannot  be  sued  except  with 
its  permission  and  consent,  or  through  the  Court  of 
Claims,  has  been  waived  by  the  United  States  in  this 
action,  and  the  Court  has  the  jurisdicton  and  author- 
ty  in  this  action  to  enter  a  judgment  in  favor  of  these 
appellees. 
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This  question  was  determined  by  the  Supreme  Court 
of  the  United  States  in  Luckenback  S.  S.  Co.  vs.  Nor- 
wegian Barque  Thekla,  266  U.  S.  328  L.  ed.  313,  45 
S.  Ct.  112.  "When  the  United  States  comes  into  Court 
to  assert  a  claim,  it  so  far  takes  the  position  of  a  pri- 
vate suitor  as  to  agree  by  implication  that  justice  may 
be  done  with  regard  to  the  subject  matter."  Citing 
Western  Maid  (United  States  v.  Thompson,  257  U.  S. 
419,  66  L.  ed  299).  The  Siren— 7  Wall,  152,  19  L.  ed. 
129. 

The  Court  also  stated  in  the  Luckenback  case  cited 
above  as  follows: 

"And  it  is  reasonable  for  the  Court  to  proceed 
to  the  determination  of  all  questions  legitimately 
involved  even  when  it  results  in  judgment  for 
damages  against  the  United  States."  Citing  Nues- 
tra  Senora  de  Regla,  108  U.  S.  92,  27  Ll.  ed.  662. 
The  Paquete  Habana  (U.  S.  vs.  Paquete  Habana, 
189  U.  S.  453,  47  L.  ed.  901). 

There  is  no  dispute  as  to  the  amount  of  the  lien  at 
the  time  of  the  declaration  of  the  taking  on  Decem- 
ber 9,  1939,  nor  that  the  levy  and  assessment  had  been 
made  on  the  2nd  Monday  of  October,  1939,  prior  to 
the  taking  of  said  property  by  the  United  States  of 
America,  or  that  a  lien  for  taxes  existed  from  and 
after  January  1,  1939.  The  only  dispute  in  this  case 
so  far  as  we  are  able  to  ascertain  is  not  as  to  the 
legality  or  amount  of  the  lien,  but  is  as  to  the  correct- 
ness of  the  court's  construction  of  the  Washington 
Statute,  Section  11265,  Washington  Revised  Statutes 
annotated,  (Remington  1932  as  amended  by  laws  1935, 
C.  30  sec.  7  as  amended  bv  laws  of  1939  c.  206,  sec. 
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45,  p.  766)  as  to  the  time  of  the  attachmenl  of  lien 
between  grantor  and  grantee.  The  validity  of  tax  liens 
created  by  state  laws  was  recognized  upon  property 
acquired  by  the  United  States  of  America  and  the 
constitutionality  of  state  laws  creating  thern,  affirmed 
by  the  Supreme  Court  of  the  United  States  in  the  case 
of  United  States  vs.  Alabama,  313  U.  S.  274.  The 
above  case  differs  from  the  case  at  bar  in  this,  it  was 
prosecuted  by  the  United  States  of  America  with  the 
object  and  for  the  purpose  of  quieting  title  to  lands 
purchased  by  the  United  States  after  the  lien  created 
by  state  laws  had  attached.  The  court  denied  the  prayer 
of  the  petition  of  the  United  States.  It  is  a  well 
settled  rule  of  law  that  at  the  time  of  transfer  or 
conveyance  of  title  to  the  lands  involved  in  the  case 
at  Bar  was  on  December  9,  1939,  was  equivalent 
and  analogous  to  the  issuance  of  a  deed  as  between 
parties.  That  is  the  date  the  government  became  the 
owner  of  the  lands  in  question.  Subject,  of  course, 
that  the  interest  of  various  parties  be  ascertained,  the 
amount  of  just  compensation  "to  be  paid  therefore" 
which  has  been  done  in  this  particular  case  so  far  as 
the  appellee  counties  are  concerned. 

We  admit  there  would  be  no  question  as  to  the  valid- 
ity or  enforcement  of  the  tax  lien  by  the  respective 
counties  if  United  States  had  sold  the  property,  in 
controversy  in  this  action,  to  an  individual  between 
December  9,  1939,  and  February  14,  1940,  inclusive; 
the  purchaser  from  the  United  States  would  have  to 
pay  the  tax  lien,  or  the  property  in  due  course  would 
be  sold  for  the  non-payment   of  the   particular   tax 
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items  in  controversy  herein.  Taking  also  this  position, 
if  the  United  States  had  sold  this  property  to  some 
individual  on  February  15,  1940,  or  at  any  subsequent 
date  in  order  to  give  that  individual  title  in  fee  simple 
to  the  premises,  it  would  be  necessary  for  the  United 
States  as  vendor  to  pay  the  tax  lien  involved  in  this 
action;  and  under  the  decision  in  United  States  v. 
Alabama,  cited  above,  if  the  United  States  failed  to 
pay  the  tax  that  the  respective  counties  could  then 
foreclose  under  the  state  law  and  obtain  this  land  from 
the  vendee  of  the  United  States  as  the  tax  lien  had 
never  been  paid,  therefore,  was  not  extinguished. 
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CONCLUSION 

We  respectfully  urge  that  that  part  of  the  judgment 
awarding  to  Ferry  County,  Washington,  and  Stevens 
County,  Washington,  the  respective  sums  set  out 
therein,  should  be  affirmed  on  the  government's  ap- 
peal. 

Respectfully  submitted, 

Osee  W.  Noble, 

F.  Leo  Gbixstead, 

Attorneys  for  Ferry  County  and 
Stevens  County,  Washington, 
Appellees. 
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COMPLAINT 

I. 

Plaintiffs  bring  this  action  against  the  United 
States  under  the  provisions  of  28  U.  S.  Codes,  Sec. 
41,  paragraph  20,  for  the  recovery  of  estate  tax  paid 
to  the  Collector  of  Internal  Revenue,  Sixth  District 
of  California,  in  a  sum  less  than  $10,000.00,  as  here- 
inafter more  fully  appears. 

II. 

The  plaintiffs,  Austen  G.  Brown  and  Marian  B. 
Kenyon,  at  all  times  herein  mentioned  were  and  now 
are  the  duly  appointed,  qualified  and  acting  execu- 
tors of  the  last  Will  and  Testament  of  Frederick  L. 
Brown,  deceased,  who  died  on  the  8th  day  of  Au- 
gust, 1934;  the  said  plaintiffs  having  qualified  on 
August  31,  1934,  as  Executors,  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  San  Diego,  and  bring  this  action  in  their 
capacity  as  such  Executors. 

III. 

That  on  the  15th  day  of  August,  1923,  the  afore- 
said Frederick  L.  Brown,  deceased,  and  his  wife 
Marian  M.  Brown,  deceased,  [2]  by  an  instrument 
in  writing,  created  a  certain  Trust  whereby  13014 
shares  of  the  capital  stock  of  Gardena  Syndicate,  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  were 
by  them  transferred  and  delivered  to  Frederick  L. 
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Brown,  F.  Walton  Brown  and  Austen  G.  Brown, 
or  the  successors  of  them,  as  trustees,  and  whereby 
said  Frederick  L.  Brown  transferred  all  of  his 
right,  title  and  interest  in  and  to  said  lSO1^  shares 
of  stock  to  said  trustees,  and  retained  no  right,  title 
or  interest  in  or  to,  or  control  over  said  shares  of 
stock,  or  any  thereof,  in  said  Frederick  L.  Brown 
and/or  said  Marian  M.  Brown;  said  trust  and  an 
irrevocable  trust  jDroviding  that  certain  amounts  of 
money  were  to  be  paid  to  the  trustors,  certain 
amounts  were  to  be  accumulated,  and  certain 
amounts  were  to  be  paid  to  other  beneficiaries;  said 
trust  to  terminate  on  the  death  of  said  Frederick  L. 
Brown,  deceased,  and  Marian  M.  Brown,  deceased, 
and  that  said  trust  was  never  revoked  or  modified, 
and  said  trust  terminated,  according  to  its  term,  on 
February  8,  1940,  on  the  death  of  said  Marian  M. 
Brown,  a  copy  of  which  said  trust  indenture  is  a 
part  of  Exhibit  "A"  attached  hereto  and  made  a 
part  hereof  the  same  as  if  fully  set  forth  herein. 
No  right  of  alteration  or  amendment,  or  other  right 
of  revocation  or  control  was  retained  by  decedent 
or  his  said  wife  Marian  M.  Brown,  deceased,  either 
alone  or  with  any  other  person. 

IV. 

The  aforesaid  trust  was  not  created  in  contempla- 
tion of  death,  nor  was  it  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  death  of  the  de- 
cedent. 
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V. 

That  on  or  about  June  10,  1935,  the  plaintiffs 
herein  as  Executors,  duly  filed  an  estate  tax  return 
for  said  estate  with  the  Collector  of  Internal  Reve- 
nue of  the  Sixth  District  of  California,  in  which 
said  return  the  plaintiffs  claim  that  the  aforesaid 
trust  [3]  was  not  subject  to  estate  tax  and  no  value 
whatsoever  was  placed  upon  the  assets  of  said  trust 
in  said  return.  The  return,  as  filed,  disclosed  that 
no  estate  tax  whatsoever  was  due  from  said  estate. 

VI. 

Thereafter  the  Treasury  Department  of  the 
United  States,  by  or  through  the  Commissioner  of 
Internal  Revenue,  caused  the  Internal  Revenue 
Agent  in  Charge  at  Los  Angeles,  California,  to  make 
an  investigation  of  the  assets  of  said  estate  for  the 
purpose  of  determining  the  amount  of  estate  tax 
due  to  the  United  States  and  on  July  3,  1936,  the 
Commissioner  of  Internal  Revenue  issued  a  defi- 
ciency letter,  bearing  the  symbols  MT-ET-7083-6th 
California,  and  in  which  said  deficiency  letter  the 
said  Commissioner  wrongfully  and  illegally  deter- 
mined the  total  value  of  the  gross  estate  subject  to 
estate  tax  to  be  the  sum  of  $189,552.82,  and  in  which 
said  gross  estate  the  Commissioner  wrongfully  and 
illegally  included,  as  a  part  of  the  estate  subject  to 
tax,  the  value  of  31%  of  the  aforesaid  13014  shares 
of  stock  in  said  Gardena  Syndicate  owned  by  the 
Trustees  aforesaid  and  wrongfully  and  illegally  de- 
termined the  value  of  said  portion  of  said  stock  to 
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be  the  sum  of  $142,552.05;  claiming  that  said  por- 
tion of  said  stock  should  be  included  in  the  gross 
estate  under  the  provisions  of  Section  302(c)  of  the 
Revenue  Act  of  1926,  as  amended.  A  copy  of  said 
deficiency  letter  is  attached  hereto,  marked  Exhibit 
"B"  and  made  a  part  hereof  the  same  as  if  the  said 
letter  were  fully  set  forth  herein. 

VII. 

That  neither  the  said  31%  of  the  said  13014  shares 
of  stock  of  said  Gardena  Syndicate  nor  any  other 
per  cent  or  portion  of  said  stock  is,  or  at  any  time 
herein  mentioned  was,  a  part  of  said  estate  of  said 
Frederick  L.  Brown,  deceased. 

That  neither  the  said  value  of  31%  of  the  said 
13014  shares  of  stock  of  said  Gardena  Syndicate,  so 
wrongfully  and  il-  [4]  legally  determined  to  be  the 
sum  of  $142,552.05,  nor  any  part  of  the  value  of  the 
said  stock  is,  or  at  any  time  herein  mentioned  was,  a 
part  of  said  estate  of  said  Frederick  L.  Brown,  de- 
ceased. 

VIII. 

The  Commissioner  determined  that  the  plaintiffs 
were  entitled  to  deductions  under  the  provisions  of 
the  Revenue  Act  of  1926  in  the  amount  of  $107,- 
779.85,  leaving  a  net  estate  wrongfully  and  illegally 
claimed  to  be  subject  to  tax  under  the  Revenue  Act 
of  1926  in  the  amount  of  $81,772.97.  The  Commis- 
sioner further  determined  that  the  plaintiffs  were 
entitled  to  deductions;  under  the  provisions  of  the 
Revenue  Act  of  1932  in  the  amount  of  $57,779.85, 
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leaving  a  net  estate  wrongully  and  illegally  claimed 
to  be  subject  to  tax  under  the  Eevenue  Act  of  1932 
in  the  amount  of  $131,772.97;  whereupon  the  Com- 
missioner of  Internal  Revenue  wrongfully  and  ille- 
gally determined  that  there  was  an  estate  tax  due 
from  the  plaintiffs  in  the  amount  of  $8,735.70. 

IX. 

The  Treasury  Department  of  the  United  States, 
by  and  through  the  Commissioner  of  Internal  Reve- 
nue, in  accordance  with  and  pursuant  to  said  defi- 
ciency letter,  in  the  month  of  February,  1937, 
wrongfully  and  illegally  made  an  assessment  of  the 
aforesaid  estate  tax  against  the  plaintiffs,  as  Execu- 
tors, in  the  amount  of  $8,735.70,  together  with  in- 
terest in  the  amount  of  $798.90,  being  a  total  tax 
and  interest  of  $9,534.60  wrongfully  and  illegally 
assessed ;  whereas  in  truth  and  in  fact  there  was  no 
tax  or  interest  in  any  amount  due  from  the  plain- 
tiffs. 

X. 

Thereafter  the  Collector  of  Internal  Revenue  of 
the  6th  District  of  California  made  demand  upon 
the  plaintiffs  in  their  capacity  as  Executors  of 
aforesaid  estate  for  the  payment  of  said  tax  so 
wrongfully  and  illegally  assessed,  and  in  order  to 
avoid  [5]  penalties,  interest,  distraint  and/or  sum- 
mary proceedings  for  the  collection  of  said  tax,  the 
plaintiffs,  in  their  capacity  as  Executors,  as  afore- 
said, on  March  1,  1937,  pursuant  to  said  demand, 
made  payment  to  said  Collector  of  Internal  Revenue 
of  the  6th  District  of  California,  of  the  total  amount 
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of  tax  and  interest  as  aforesaid  in  the  amount  of 
$9,534.60. 

XI. 

Plaintiffs  allege  that  in  truth  and  in  fact  the 
total  gross  estate  of  the  aforesaid  estate  was  the 
sum  of  $47,000.77,  and  no  more,  that  said  amount  in- 
cluded each  and  every  item  returned  by  the  plain- 
tiffs and  valued  by  the  Commissioner  of  Internal 
Revenue,  with  the  exception  of  the  aforesaid  31% 
of  said  stock  of  Gardena  Syndicate  owned  by  the 
aforesaid  trustees,  of  a  value  of  $142,552.05. 

XII. 

That  the  plaintiffs  are  entitled  to  deductions  from 
the  aforesaid  gross  estate,  under  the  provisions  of 
the  Revenue  Act  of  1926  in  the  amount  of  $107,- 
779.85,  leaving  no  net  estate  subject  to  tax  under 
the  Revenue  Act  of  1926. 

XIII. 

That  plaintiffs  are  entitled  to  deductions  under 
the  provisions  of  the  Revenue  Act  of  1932  in  the 
amount  of  $57,779.85,  leaving  no  net  estate  subject 
to  tax  under  the  provisions  of  the  Revenue  Act  of 
1932,  and  that  no  estate  tax  in  any  amount  was 
properly  due  from  plaintiffs  or  said  estate. 

XIV. 

On  December  15,  1939,  plaintiffs  duly  filed  a  claim 
for  refund  of  the  aforesaid  estate  tax  and  interest 
in  the  amount  of  $9,534.60,  a  copy  of  which  said 
claim  for  refund  is  attached  hereto,  marked  Ex- 
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liil>ii  "A"  and  made  a  part  hereof,  the  same  as  if 
said  claim  had  been  fully  set  forth  herein.     [6] 

XV. 

That  on  April  1,  1940,  the  Commissioner  of  Inter- 
nal Revenue  wrongfully  and  illegally  rejected  said 
claim  for  refund  and  wrongfully  and  illegally  re- 
fused to  pay  plaintiffs  the  money,  or  any  part  there- 
of, asked  for  and  demanded  in  said  claim  for  re- 
fund, which  said  rejection  was  made  in  a  letter  bear- 
ing symbols  MT-ET-7083-6th  California,  a  copy  of 
which  said  letter  is  attached  hereto,  marked  Exhibit 
"0"  and  made  a  part  hereof  the  same  as  if  it  were 
fully  set  forth  herein. 

XVI. 
That  no  part  of  said  tax  has  ever  been  repaid,  re- 
funded, creditored  or  otherwise  made  available  to 
plaintiffs  herein.  Wherefore  the  plaintiffs  averring 
that  they  are  entitled  to  said  refund,  bring  this 
action  in  this  court  pursuant  to  the  Statutes  of  the 
United  States  to  recover  said  estate  tax  illegally 
assessed  and  collected,  as  aforesaid. 

Wherefore,  plaintiffs  demand  judgment  against 
the  said  defendant  in  the  sum  of  $9,534.60,  with  in- 
terest thereon  at  67c  per  annum  from  March  1,  1937, 
and  for  costs  herein  expended,  and  for  all  other  and 
proper  relief. 

CLARK  J.  MILLIRON 
Attorney  for  Plaintiffs, 
518  Fidelity  Building, 
Los  Angeles,  California. 
(Duly  Verified.)  [7] 
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EXHIBIT  A 

Form  843 

Treasury  Department 

Internal  Revenue  Service 

(Revised  April  1940) 

Copy. 

CLAIM 

To  Be  Filed  with  the  Collector  Where  Assessment 
Was  Made  or  Tax  Paid. 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse  side. 

Refund  of  Tax  Illegally  Collected. 

Refund  of  Amount  Paid  for  Stamps  Unused,  or 
Used  in  Error  or  Excess. 

Abatement   of   Tax  Assessed    (not   applicable  to 
estate  or  income  taxes). 
State  of  California 
County  of  San  Diego — ss: 

Name  of  taxpayer  or  purchaser  of  stamps,  Es- 
tate of  Frederick  L.  Brown,  Deceased,  Austen  G. 
Brown  and  Marian  B.  Kenyon,  Executors. 

Date  of  death,  Auhist  8,  1934. 

Business  address,  c/o  Brown,  Bissell  &  Berry, 
Attorneys,  912  Rowan  Bldg.,  Los  Angeles,  Califor- 
nia. 

Residence,  230  Prospect  Street,  La  Jolla,  Califor- 
nia. 

The  deponent,  being  duly  sworn  according  to  law, 
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>    EXHIBIT  A—  (Cont.) 

deposes  and  says  that  this  statement  is  made  on 
behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed 
Los  Angeles  Sixth  District,  California. 

2.  Period  (if  for  income  tax,  make  separate 
form  for  each  taxable  year)  from. . .  .,  19. .,  to. . . ., 
19... 

3.  Character  of  assessment  or  tax,  Estate  tax. 

4.  Amount  of  assessment,  $9,534.60;  dates  of 
payment,  March  1,  1937. 

5.  Date  stamps  were  purchased  from  the  Gov- 
ernment   

6.  Amount  to  be  refunded,  Tax  $8735.70,  interest 
$798.90— $9,534.60. 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come or  estate  taxes)  ....  $ 

8.  The  time  within  which  this  claim  may  be  le- 
gally filed  expires,  under  Section  810(a)  of  the  Rev- 
enue Act  of  1932,  on  March  1,  1940. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

As  shown  by  the  attached  sworn  state- 
ment of  F.  Walton  Brown. 

That  the  original  estate  tax  return  for 
the  estate  of  Frederick  L.  Brown,  deceased, 
was  made  by  the  undersigned  Austen  G. 
Brown  and  Marion  Brown  Kenyon,  as  ex- 
ecutors of  said  Estate  and  the  tax,  of  wThich 
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refund  is  sought,  was  paid  by  them  as  such 
executors  and  that  they  are  now  the  duly 
qualified  and  acting  executors  of  said  estate. 
Signed  MARIAN  B.  KENYON 
AUSTEN  G.  BROWN 
Executors  of  the  Estate  of 
Frederick  L.  Brown,  Deceased. 
Sworn  to  and  subscribed  before  me  this  27  day  of 
November  1939. 

MADALENE  MAHER 
Notary  Public. 
My  com.  Exp.  Apr.  21,  1942.        [8] 


CERTIFICATE 

I  certify  that  an  examination  of  the  records  of 
this  office  shows  the  following  facts  as  to  the  assess- 
ment and  payment  of  the  tax :  ( Show,  in  the  ninth 
column,  by  symbols  "Pd.,"  "Ad.,"  or  "Cr.,"  the 
nature  of  each  entry  in  the  eighth  column.) 

Class  of  tax  and  taxable  year  or  period — Assess- 
ment List,  List,  Month,  Year — Account  No.  or  Page, 
Line — Amount  assessed.  Total,  $. .  . . — Claim  No..  .. 

Paid,  Abated,  or  Credited,  Date,  Amount — Total, 


Pd.  Ab.  Cr. 

I  certify  that  the  records  of  this  office  show  the 
following  facts  as  to  the  purchase  of  stamps: 
To  Whom  Sold  or  Issued — Kind — Number — De- 
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nomination — Date  of  sale  or  issue — Amount  $ 

If  special  tax  stamp,  state :  Serial  number,  Period 


commencing: — 


e 


Collector  of  Internal  Revenue. 

(District) 


Claim  examined,  by. 
Claim  approved  by 


Chief  of  Division. 


COMMITTEE  ON  CLAIMS 

Amount  claimed  $ 

Amount  allowed    $ 

Amount  rejected  $ 

INSTRUCTIONS 

1.  The  claim  must  set  forth  in  detail  and  under 
oath  each  ground  upon  which  it  is  made,  and  facts 
sufficient  to  apprise  the  Commissioner  of  the  exact 
basis  thereof. 

2.  The  claim  should  be  sworn  to  by  the  taxpayer, 
if  possible.  Whenever  it  is  necessary  to  have  the 
claim  executed  by  an  attorney  or  agent,  on  behalf 
of  the  taxpayer,  an  authenticated  copy  of  the  docu- 
ment specifically  authorizing  such  agent  or  attorney 
to  sign  the  claim  on  behalf  of  the  taxpayer  shall  ac- 
company the  claim.    The  oath  will  be  administered 


Austen  G.  Brown,  et  "I.  13 

EXHIBIT  A—  (Cont.) 

withoul  charge  by  any  collector,  deputy  collector,  or 
internal  revenue  agent. 

3.  If  a  return  is  filed  by  an  individual  and  a  re- 
fund claim  is  thereafter  filed  by  a  legal  representa- 
tive of  the  deceased,  certified  copies  of  the  letters 
testamentary,  letters  of  administration,  or  other 
similar  evidence  must  be  annexed  to  the  claim,  to 
show  the  authority  of  the  executor,  administrator, 
or  other  fiduciary  by  whom  the  claim  is  filed.  If  an 
executor,  administrator,  guardian,  trustee,  receiver, 
or  other  fiduciary  files  a  return  and  thereafter  re- 
fund claim  is  filed  by  the  same  fiduciary,  document- 
ary evidence  to  establish  the  legal  authority  of  the 
fiduciary  need  not  accompany  the  claim,  provided  a 
statement  is  made  on  the  claim  showing  that  the  re- 
turn was  filed  by  the  fiduciary  and  that  the  latter  is 
still  acting. 

4.  Where  the  taxpayer  is  a  corporation,  the 
claim  shall  be  signed  with  the  corporate  name,  fol- 
lowed by  the  signature  and  title  of  the  officer  having 
authority  to  sign  for  the  corporation. 


State  of  California 
County  of  Los  Angeles — ss. 

F.  Walton  Brown,  being  first  duly  sworn,  deposes 
and  says : 

That  Austen  G.  Brown  and  Marion  Brown  Ken- 
yon,  the  Executors  of  the  Estate  of  Frederick  L. 
Brown,  deceased,  who  died  August  8,  1934,  duly  filed 
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an  estate  tax  return  with  the  Collector  of  Internal 
Revenue  at  San  Diego,  California,  on  June  10,  1935, 
in  which  said  return  they  showed  no  estate  tax  to  be 
due.  Thereafter  an  Internal  Revenue  Agent  made 
an  examination  and  valuation  of  the  assets  of  the 
estate  and  made  certain  changes  in  the  various  items 
therein.  In  the  revaluation  of  the  estate,  and  acting 
upon  said  report,  the  Commissioner  of  Internal 
Revenue  determined  that  31%  of  lSO^i  shares  of 
( iardena  Syndicate,  amounting  to  $142,552.05,  should 
be  added  to  the  gross  estate,  under  the  provisions  of 
Section  302(c)  of  the  Revenue  Act  of  1926,  as  amend- 
ed, and  on  the  theory  that  the  decedent  had  made  a 
transfer  in  trust  of  said  stock  under  a  trust  inden- 
ture wherein  he  retained  the  right  to  receive  a  por- 
tion of  the  income  from  the  trust  estate  during  his 
lifetime,  and  that  during  the  lifetime  of  said  dece- 
dent the  proportion  of  the  income  from  the  trust 
estate  received  by  him  amounted  to  approximately 
31%  of  the  total  income  of  the  trust  estate  during 
his  lifetime,  and  therefore,  that  31%  of  the  value 
of  said  si i a  res  in  Gardena  Syndicate  were  taxable 
as  a  part  of  the  estate  of  the  deceased. 

The  decedent  during  his  lifetime  and  on  the  15th 
day  of  August,  1923,  transferred  to  Frederick  L. 
Brown,  F.  Walton  Browm  and  Austen  G.  Brown,  as 
trustees  lSO1/^  shares  of  the  capital  stock  of  Gardena 
Syndicate,  a  California  corporation.  Under  the 
trust  indenture  it  was  provided  that  the  trustor 
should  receive  from  the  income  of  the  trust  estate 
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the  sum  of  $30,000.00,  and  in  addition  should  receive 
from  sue]]  income  the  sum  of  $500.00  per  month  dur- 
ing his  lifetime;  that  his  wife  should  receive  from 
such  income  during  [9]  her  lifetime  the  sum  of 
$500.00  per  month  ;  and  that  in  addition  to  the  above, 
the  trustor  was  to  receive  one-fifth  of  any  income  in 
excess  of  the  amounts  specifically  provided  to  be  dis- 
tributed as  aforesaid.  That  during  his  lifetime,  as  a 
result  of  such  provisions  of  said  trust,  the  decedent 
actually  received  approximately  31%  of  the  total 
income  of  said  trust,  which  said  31%  included  said 
$30,000.00,  the  monthly  income  of  $500.00,  and  one- 
fifth  of  the  excess  income  above  mentioned. 

That  there  is  attached  hereto  a  copy  of  the  trust 
indenture  herein  referred  to.  That  said  indenture 
was  irrevocable  and  was  in  full  force  and  effect  at 
the  time  of  the  death  of  said  Frederick  L.  Brown. 
That  the  entire  tax  for  which  refund  is  claimed  by 
the  Executors  resulted  from  the  inclusion  in  the 
gross  estate  of  said  decedent  of  the  sum  of  $142,- 
552.05  as  the  valuation  of  said  31%  of  130!4  shares 
of  Gardena  Syndicate,  as  without  the  inclusion  of 
said  stock  the  estate  of  said  decedent  was  not  sub- 
ject to  tax.  That  said  trust  was  not  a  transfer  of 
property  in  contemplation  of  death,  for  the  follow- 
ing reasons: 

That  said  decedent  at  the  time  of  the  execution 
of  said  trust  agreement  in  August  of  1923  was  in 
excellent  health  and  was  of  the  age  of  about  fifty- 
six  years,  and  that  the  transfer  of  said  1301 4  shares 
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of  Gardena  Syndicate  stock  into  said  trust  was  in- 
tended and  made  by  said  decedent  as  a  gift  to  his 
wife  and  children.  That  affiant  is  the  son  of  said 
decedent  and  is  familiar  with  the  facts  and  circum- 
stances surrounding  the  transfer  of  said  lSO^t 
shares  of  Gardena  Syndicate  stock  into  the  trust 
above  mentioned  by  said  decedent,  and  with  the 
motives  which  actuated  him  in  making  said  transfer. 
That  said  stock  was  acquired  by  said  decedent 
about  the  year  1906.  That  about  the  year  1915  an  oil 
well  was  being  drilled  in  the  vicinity  on  the  property 
owned  by  said  Gardena  Syndicate,  [10]  and  at  the 
time  said  well  was  being  drilled  affiant  and  his 
father,  the  said  decedent,  made  several  trips  to  said 
property  and  the  well  being  drilled  in  the  vicinity 
thereof,  and  that  on  said  trips  said  decedent  dis- 
cussed with  affiant  the  possibility  of  the  production 
of  oil  on  the  property  of  said  Gardena  Syndicate, 
and  said  decendent  stated  that  if  he  ever  got  money 
from  oil  from  said  property  he  would  divide  the 
same  with  his  wife  and  three  children,  F.  Walton 
Brown,  Marion  Brown,  now  Marion  Brown  Kenyon, 
and  Austen  G.  Brown.  That  said  well  was  unsuccess- 
ful and  that  thereafter  there  seemed  no  possibility 
of  oil  development  in  that  vicinity  until  said  Gar- 
dena Syndicate  commenced  negotiations  for  an  oil 
lease  on  said  property  to  Burnham  Exploration 
Company  about  the  year  1922.  That  such  a  lease 
was  made  and  the  drilling  of  an  oil  well  was  com- 
menced on  the  property  of  said  Gardena  Syndicate 
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during  the  year  1922,  and  during  the  early  part  of 
the  year  1923  a  discovery  of  oil  was  made  upon  said 
property. 

That  at  the  time  of  negotiations  for  said  lease  and 
frequently  thereafter,  and  up  to  the  time  of  the 
execution  by  said  decedent  of  said  trust  agreement 
in  August  of  1923,  said  decedent  discussed  with  af- 
fiant the  division  with  his  children  and  his  wife  of 
the  money  to  be  received  from  oil  on  said  property, 
and  referred  to  his  former  promises  to  divide  the 
same  with  his  wife  and  children,  and  stated  that  he 
intended  to  retain  one-fifth  of  his  stock  in  said 
Gardena  Syndicate,  and  to  give  one-fifth  to  his  wife, 
and  one-fifth  to  each  of  his  said  three  children,  in 
order  that  the  income  therefrom  might  be  received 
individually  by  each  of  said  five  persons,  and  in 
order  that  said  decedent  would  not  have  to  pay  a 
high  rate  of  income  tax  thereon,  and  also  in  order 
that  his  said  wife  and  children  should  have  the  op- 
portunity to  handle  and  spend  his  own  money  and 
to  live  comfortably  without  being  dependent  upon 
the  bounty  of  said  decedent.  That  affiant  called  the 
attention  of  [11]  said  decedent  to  the  fact  that  the 
amount  of  income  to  be  received  from  said  property, 
and  the  continuance  thereof,  was  extremely  specula- 
time  and  uncertain,  and  that  neither  affiant  nor  his 
brother  nor  sister  would  be  willing  to  accept  such  a 
gift  unless  the  continuance  of  a  substantial  income 
to  said  decedent  and  his  wife,  their  mother,  was  in 
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some  manner  assured  during  the  period  of  oil  pro- 
duction. That  said  decedent  then  requested  affiant 
to  work  out  a  plan  which  would  accomplish  this 
purpose,  and  affiant  thereupon  prepared  and  dis- 
cussed with  said  decedent  the  form  of  trust  agree- 
ment which  was  finally  entered  into  on  August  15, 
1923,  a  copy  of  which  is  hereto  annexed. 

That  at  the  time  of  the  execution  of  said  trust 
agreement  and  at  various  times  thereafter  said  de- 
cedent stated  that  he  greatly  appreciated  the  atti- 
tude of  his  children  in  desiring  to  protect  himself 
and  their  mother  in  the  enjoyment  of  a  substantial 
income  while  the  oil  wells  on  said  property  lasted, 
but  that  he  did  not  expect  to  live  highly  himself  and 
if  the  income  should  be  lower  than  the  amount  re- 
served to  himself  and  his  wife  that  he  would  still 
give  a  portion  thereof  to  his  children. 

That  on  many  occasions  both  before  and  after  the 
execution  of  said  trust  agreement  and  the  transfer 
of  said  stock  to  the  trustees  thereof,  said  decedent 
stated  to  affiant  that  his  belief  was  that  it  was  far 
better  for  his  family  to  have  experience  in  the  han- 
dling  of  money  and  to  learn  to  use  it  judiciously 
than  to  have  it  doled  out  to  them  by  him. 

That  said  transfer  by  said  decedent  was  not  made 
by  said  decedent  from  any  motive  connected  with  or 
in  contemplation  of  death  and  was  intended  by  said 
decedent  as  a  gift  to  his  wife  and  said  children. 

(Sgd)     F.  WALTON  BROWN 
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Subscribed  and  sworn  to  before  me  this  23  day  of 
October,  1939. 

ASTRID  ROGNES 

Notary  Public  in  and  for  the  County  of  Los 
Angeles,  State  of  California.  [12] 

TRUST  INDENTURE 

This  Indenture  made  this  15th  day  of  August, 
1923,  by  and  between  Frederick  L.  Brown  and  Ma- 
rian M.  Brown,  his  wife,  and  Frederick  L.  Brown, 
F.  Walton  Brown  and  Austen  G.  Brown,  trustees 
for  Frederick  L.  Brown,  Marian  M.  Brown,  F.  Wal- 
ton Brown,  Austen  G.  Brown  and  Marion  Brown 
Kenyon, 

Witnesseth : 

That  said  Frederick  L.  Brown  in  consideration  of 
the  love  and  affection  he  bears  towards  his  said  wife, 
Marian  M.  Brown,  and  his  children,  F.  Walton 
Brown,  Austen  G.  Brown  and  Marian  Brown  Ken- 
yon, does  hereby  by  these  presents  transfer,  convey, 
assign  and  set  over  unto  the  said  Frederick  L. 
Brown,  F.  Walton  Brown,  and  Austen  G.  Brown, 
trustees,  and  their  successors  or  successor,  the  fol- 
lowing described  property,  to  wit: 

13014  shares  of  the  capital  stock  of  the  Gardena 
Syndicate,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia, and  having  its  principal  place  of  business  in 
the  City  of  Los  Angeles,  evidenced  by  Certificate  No. 


20  United  States  of  America  vs. 

>     EXHIBIT  A— (Cont.) 

147  to  be  held  by  said  Frederick  L.  Brown,  F.  Wal- 
ton Brown  and  Austen  G.  Brown,  and  their  succes- 
sors or  successor  in  trust  for  the  following  uses  and 
purposes : 

First :  During  the  natural  life  of  said  Frederick 
L.  Brown,  and  Marian  M.  Brown  and  the  survivors 
of  them,  the  trustees  or  trustee  hereunder  shall  have, 
hold  and  control  all  of  said  property,  and  shall  have 
and  exercise  all  of  the  rights  and  powers  of  the 
holder  of  the  legal  title  thereof,  for  the  purpose  of 
managing  and  controlling  the  same,  and  the  rights 
and  interests  represented  thereby,  in  such  manner 
as  to  said  trustees  or  trustee  may  seem  for  the  best 
interests  of  said  trust,  it  being  understood  that  said 
trustees  or  trustee  shall  have  the  right  to  sell  and 
convey  all  or  any  part  of  said  property  for  cash, 
or  to  exchange  all  or  any  part  thereof  for  other 
property  or  secured  loans.         [13] 

Second:  Out  of  the  income,  rents,  issues  and 
profits  of  said  property,  hereinafter  referred  to 
as  income,  in  so  far  as  the  same  shall  be  sufficient 
to  do  so,  to  make  the  payments  hereinafter  pro- 
i  Yd  for;  it  being  hereby  expressly  provided  that 
all  stock  dividends  and  moneys  received  in  con- 
sideration of  the  exchange  or  sale  of  said  property 
shall  be  deemed  to  be  a  part  of  the  principal  of 
said  property,  and  shall  not  be  deemed  to  be  in- 
come. The  payments  to  be  made  by  said  trustees 
out  of  said  income  are  the  following  and  shall  be 
made  in  the  following  order  of  priority : 
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1.  To  pay  to  said  Frederick  L.  Brown,  as 
the  same  is  received,  the  first  thirty  thousand 
dollars  ($30,000)  of  income  received  from  said 
trust  property. 

2.  After  the  payment  of  said  sum  of  Thirty 
Thousand  Dollars  ($30,000). 

(a)  To  pay  to  said  Frederick  L.  Brown 
during  the  term  of  his  natural  life,  on  the  first 
day  of  each  calendar  month,  the  sum  of  Five 
Hundred  Dollars  ($500),  or  so  much  thereof 
as  can  be  paid  out  of  the  amount  of  said  in- 
come in  the  hands  of  said  trustees  or  trustee 
upon  the  first  of  each  such  month. 

(b)  To  pay  to  said  Marian  M.  Brown  dur- 
ing the  term  of  her  natural  life  on  the  first 
day  of  each  calendar  month,  the  sum  of  Five 
Hundred  Dollars  ($500.00),  or  so  much  thereof 
as  can  be  paid  out  of  the  income  remaining 
in  the  hands  of  said  trustees  or  trustee  on  the 
first  day  of  each  such  month  after  paying  said 
sum  of  Five  Hundred  Dollars  ($500)  to  said 
Frederick  L.  Brown. 

(c)  In  the  event  of  the  death  of  either 
said  [14]  Frederick  L.  Brown  or  Marian  M. 
Brown,  to  pay  the  survivor  of  them  on  the 
first  day  of  each  calendar  month,  during  the 
term  of  his  or  her  natural  life,  the  further 
sum  of  Five  Hundred  Dollars  ($500),  or  so 
much  thereof  as  can  be  paid  out  of  the  in- 
come remaining  in  the  hands  of  said  trustees 
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or   trustee   on   the   first   of  each   such   month. 

3.  Subject  to  the  making  of  the  payments 
above  provided  for  and  in  order  to  provide 
a  fund  for  the  making  of  subsequent  monthly 
payments,  said  trustees  or  trustee  shall  accumu- 
late out  of  the  said  income,  a  fund  of  Twelve 
Thousand  Dollars  ($12,000). 

4.  To  pay  to  said  Frederick  L.  Brown,  Ma- 
rian M.  Brown,  F.  Walton  Brown,  Austen  G. 
Brown  and  Marian  Brown  Kenyon  in  equal 
shares  on  the  first  day  of  each  calendar  month, 
the  aggregate  surplus,  if  any,  of  the  income 
in  excess  of  said  sum  of  Twelve  Thousand 
Dollars  ($12,000)  which  shall  then  remain  in 
the  hands  of  said  trustees  after  making  the 
monthly  payments  above  provided  for  to  said 
Frederick  L.  Brown  and  Marian  M.  Brown, 
or  the  survivor  of  them.  In  the  event  of  the 
death  of  either  said  Frederick  L.  Brown  or  said 
Marion  M.  Brown,  that  part  of  the  income 
which  would  be  payable  to  such  decedent  if 
living,  under  the  provisions  of  this  subdivi- 
sion 4,  shall  be  paid  by  said  trustees  or  trustee 
to  the  survivor  of  them.  In  the  event  of  the 
death  of  said  F.  Walton  Brown  or  said  Austen 
G.  Brown  or  said  Marian  Brown  Kenyon,  or 
either  of  them,  the  income  above  referred  to 
which  would  be  payable  to  such  decedent  if 
living,  [15]  shall  be  paid  by  said  trustees  or 
trustee,  as  follows : 

(a)     If  such  decedent  leave  surviving  him 
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(or  her)  issue  and  spouse,  to  the  children  of 
such  decedent  and  the  issue  of  deceased  chil- 
dren, per  stirpes  and  not  per  capita,  in  equal 
shares,  (four  fifths  (4/5)  of)  the  portion  of 
said  income  which  such  decedent  would  have 
received  if  living,  (and  the  surviving  spouse, 
one-fifth  (1/5)  of  the  portion  of  said  income 
which  such  decedent  would  have  received  if 
living). 

(b)  If  such  decedent  leave  surviving  him 
or  her  issue  but  no  spouse,  to  the  children  of 
such  decedent  and  the  issue  of  deceased  chil- 
dren per  stirpes  and  not  per  capita,  in  equal 
shares,  the  portion  of  said  income  which  such 
decedent  would  have  received  if  living. 

(c)  If  such  decedent  leave  surviving  him 
or  her  spouse  but  no  issue,  then  to  the  surviv- 
ing spouse  of  such  decedent  one-fifth  of  the 
portion  of  said  income  which  such  decedent 
would  have  received  if  living,  and  the  remain- 
ing four-fifths  (4/5)  of  the  portion  of  said  in- 
come which  such  decedent  would  have  received 
if  living  shall  be  payable  as  if  such  decedent 
had  not  been  mentioned  in  this  subdivision  4  of 
this  Paragraph  Second. 

(d)  If  there  be  no  children  or  issue  of  de- 
ceased children  or  surviving  spouse  of  such  de- 
cedent, then  the  portion  of  said  income  which 
such  decedent  would  have  received  if  living 
shall  be  payable  as  [16]  if  said  decedent  had 
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not  been  mentioned  in  this  subdivision  4  of  this 
Paragraph  Second. 

Third:  The  trust  hereby  created  shall  terminate 
upon  the  death  of  the  survivor  of  said  Frederick 
L.  Brown  and  said  Marian  M.  Brown,  and  there- 
upon the  title  to  said  trust  property  shall  vest  abso- 
lutely in  equal  shares  in  F.  Walton  Brown,  Austen 
G.  Brown  and  Marian  Brown  Kenyon,  or  in  the 
event  that  any  of  them  be  not  living,  the  share  of 
such  decedent  or  decedents  shall  vest  in  equal  shares, 
as  follows: 

(a)  If  such  decedent  leave  surviving  him  or 
her  issue  and  spouse,  four-fifths  (4/5)  of  the 
interest  in  said  trust  property  which  such  dece- 
dent would  have  received  if  living  shall  vest  in 
equal  shares  in  his  or  her  children  and  the  issue 
of  his  or  her  deceased  children,  per  stirpes  and 
not  per  capita,  and  the  remaining  one-fifth 
(1/5)  of  the  interest  in  said  trust  property 
which  he  or  she  would  have  received  if  living 
shall  vest  in  the  surviving  spouse. 

(b)  If  such  decedent  leave  surviving  him 
or  her  issue  but  no  spouse,  then  the  interest 
in  said  trust  property  which  such  decedent 
would  have  received  if  living  shall  vest  in  equal 
shares  in  his  or  her  children  and  the  issue  of  his 
or  her  deceased  children,  per  stirpes  and  not 
per  capita. 

(c)  If  such  decedent  leave  surviving  him 
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or  her  spouse  but  no  issue,  then  one-fifth  (1/5) 
of  the  interest  in  said  trust  property  which 
such  decedent  would  have  received  if  living 
shall  vest  in  the  surviving  spouse  and  the  title 
to  the  remaining  four-fifths  (4/5)  thereof  shall 
vest  as  if  [17]  such  decedent  had  not  been 
named  in  this  Paragraph  Third. 

(d)  If  such  decedent  leave  no  issue  or 
spouse  surviving  him  or  her,  then  the  interest 
in  said  trust  property  which  such  decedent 
would  have  received  if  living  shall  vest  as  if 
such  decedent  had  not  been  named  in  this  Para- 
graph Third. 

Fourth:  In  case  during  the  continuance  of  said 
trust  said  trustees  or  any  of  them  shall  die,  resign 
or  become  incapable  of  acting  hereunder,  then  the 
following  named  persons  in  the  following  order,  to- 
wit:  Marian  M.  Brown,  Marian  Brown  Kenyon, 
Mary  Clark  Brown  and  Annie  Scripps  Brown  shall 
successively  become  trustees  hereunder  to  fill  the 
vacancies  created  by  such  death,  resignation  or  inca- 
pacity, it  being  the  intention  of  the  parties  hereto 
that  there  shall  always  be  three  trustees  so  long 
as  there  remain  three  persons  willing  and  able  to 
act  as  such  trustees  from  the  persons  now  acting  as 
trustees  and  the  persons  above  named,  designated 
to  fill  the  vacancies. 

Fifth:  Said  F.  Walton  Brown  and  said  Austen 
G.  Brown  shall  each  have  the  right  to  make  assign- 
ments of  not  exceeding  a  total  of  one-half  of  his 
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beneficial  life  interest  in  the  income  of  said  trust 
property  to  bis  wife,  and/or  to  his  child  or  children 
who  shall  have  reached  the  age  of  majority  at  the 
time  of  such  assignment,  but  otherwise  all  of  the 
beneficiaries  hereunder  shall  be  subject  to  the  pro- 
visions of  the  following  paragraph  and  to  the  re- 
straints therein  provided  for,  and  in  the  event  of 
any  such  assignment  to  wife  or  child,  the  assignee 
shall  be  subject  to  said  provisions  and  restraints, 
and  no  such  assignment  shall  anywise  affect  the  dis- 
tribution  of  the  principal  or  income  of  the  trust 
property  upon  the  death  of  the  assignor. 

Sixth:  With  the  exceptions  mentioned  in  the 
last  paragraph,  each  and  every  beneficiary  under 
this  trust  is  hereby  restrained  [18]  from  and/or 
shall  be  without  authority,  right  or  power  to  sell, 
transfer,  pledge,  mortgage,  hypothecate,  alienate, 
anticipate  or  in  any  manner  affect  or  impair  his,  her 
or  their  beneficial  and  legal  rights,  title,  interest, 
claims  and  estates  in  and  to  the  income  and/or  prin- 
cipal of  this  trust  during  the  entire  term  hereof, 
nor  shall  the  rights,  titles,  interests  and  estates  of 
any  beneficiary  hereunder  be  subject  to  the  rights 
or  claims  of  creditors  or  any  beneficiary  nor  sub- 
ject to  nor  liable  to  any  process  of  law  or  court, 
nor  be  transferable  by  operation  of  law  in  any  man- 
ner whatsoever,  and  all  of  the  income  and/or  prin- 
cipal under  this  trust  shall  be  transferable,  payable 
and  deliverable  only,  solely,  exclusively  and  per- 
sonally to  the  above  designated  beneficiaries  here- 
under at  the  time  entitled  to  take  the  same  under 
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the  terms  of  this  trust  or  the  duly  appointed  guar- 
dian of  such  beneficiary,  and.  the  personal  receipt 
of  the  designated  beneficiary  hereunder  or  of  the 
guardian  shall  be  a  condition  precedent  to  the  pay- 
ment or  delivery  of  the  same  by  said  trustees  to 
each  such  beneficiary. 

Seventh :  The  trustees  or  trustee  hereunder  shall 
be  entitled  to  no  compensation  for  their  services  in 
the  administration  of  the  trust  hereby  created  ex- 
cept such  as  may  be  agreed  to  in  writing  by  all  of 
the  beneficiaries  hereunder. 

Iri  witness  whereof  the  parties  hereto  have  set 
their  hands  this  15th  day  of  August,  1923. 

FREDERICK  L.  BROWN 
MARIAN  M.  BROWN 

Trustors 
FREDERICK  L.  BROWN 
F.  WALTON  BROWN 
AUSTEN  G.  BROWN 
Trustees    for    Frederick    L.    Brown,    Marian    M. 
Brown,   F.  Walton  Brown,  Austen  G.  Brown 
and  Marian  Brown  Kenyon.  [19] 


POINTS  AND  AUTHORITIES  UPON  CLAIM 
FOR  REFUND 

In  the  Estate  of  Frederick  L.  Brown,  Deceased. 

Date  of  Death— August  8,  1934. 
The  transfer  in  trust  made  by  the  above  named 
decedent  in  August,  1923,  is  not  subject  to  tax  and 
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no  part  o£  the  property  transferred  should  have 
been  included  in  the  gross  estate  of  said  decedent 
by  the  Commissioner  of  Internal  Revenue. 

Hasset  v.  Welch,  Helvering  v.  Marshal,  303 
U.  S.  115,  82  Lawyers'  Edition  858;  Commis- 
sioner of  Internal  Revenue  v.  Kaplan  (C.  C.  A. 
First  Circuit),  102  Fed.  (2d)  229;  First  Nat'l 
Bank  of  Boston  v.  Welsh  (Dist.  of  Mass.),  24 
Fed.  Supp.  695;  Blakeslee  v.  Smith  (Dist,  of 
Conn.),  2(3  Fed.  Sup.  28;  Webster  v.  Commis- 
sioner, 38  B.  T.  A.  273,  Adv.  Sheet  Dec.  No.  40; 
Estate  of  Kellogg,  40  B.  T.  A.,  Advance  Sheet 
Nov.  22,  1939,  #139.  [20] 


EXHIBIT   "B" 

Treasury  Department 
Washington 
Office  of  Commissioner 
of  Internal  Revenue. 
Address  Reply  to  Com- 
mission of  Internal  Revenue 

and  Refer  to 
MT-ET-7083-6th  California 

Date  of  Death— August  7,  1934  Jul-3  1936 

Austin  G.  Brown,  et  al.,  Executors, 
230  Prospect  Street, 
La  Jolla,  California. 
Sirs: 

A  deficiency  in  the  Federal  Estate  tax  liability 
of  the  above-named  estate  is  hereby  proposed  as 
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the  result  of  an  examination  of  the  return,  Form 
706,  the  Revenue  Agent's  report,  and  other  data  on 
file. 

If  you  acquiesce  in  the  proposed  deficiency,  you 
are  requested  to  execute  and  forward  the  enclosed 
Form  890,  which  is  a  waiver  of  the  statutory  restric- 
tions upon  the  immediate  assessment  and  collection 
of  the  deficiency.  The  submission  of  the  waiver  will 
expedite  the  closing  of  the  case  and  will  also  lessen 
the  accumulation  of  interest,  since  the  interest  pe- 
riod will  then  terminate  thirty  days  after  filing  of 
the  waiver  or  on  the  date  of  assessment,  whichever 
is  earlier.  Should  you  desire  to  consent  to  the  as- 
sessment and  collection  of  only  a  part  of  the  defi- 
ciency, the  waiver  may  be  executed  for  such  partial 
amount.  The  execution  of  the  waiver  does  not  preju- 
dice your  right  to  file  a  claim  for  refund  of  all  or 
any  portion  of  the  tax.  [21] 

The  issuance  of  this  notice  does  not  permit  a  pe- 
tition to  the  United  States  Board  of  Tax  Appeals. 
However,  a  protest  against  the  proposed  deficiency 
may  be  filed  within  30  days  from  the  date  of  this 
letter.  If  a  hearing  is  desired  in  this  office,  or  if 
no  hearing  is  contemplated,  the  protest  should  be 
filed  with  this  office.  If  a  hearing  is  desired  in  the 
local  division,  the  protest  should  be  filed  with  the 
Internal  Revenue  Agent  in  Charge,  Los  Angeles 
Division.  A  protest  must  be  filed  in  duplicate,  and 
(a)  present  fully  the  grounds  upon  which  made, 
supported  by  the  evidence   relied  upon,   and    (b) 
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state  whether  a  hearing  is  requested.  Any  state- 
ments of  fact  included  therein  must  be  under  oath. 

If  the  case  cannot  be  closed  upon  the  basis  of  a 
waiver,  or  if  a  protest  is  not  filed  within  the  speci- 
fied time,  a  formal  notice  of  deficiency  will  be  issued 
under  section  308(a)  of  the  Revenue  Act  of  1926, 
as  amended,  and  you  may  then  petition  the  United 
States  Board  of  Tax  Appeals  for  redetermination  of 
the  tax  liability. 

A  copy  of  this  letter  is  being  forwarded  to  the  In- 
ternal Revenue  Agent  in  Charge  at  939  South 
Broadway,  Los  Angeles,  California. 

Examination  of  the  return  discloses  the  follow- 
ing: 
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Tcnfotively 

Returnee?  Determined 

Gross   estate   ....$  43,768.87  $189,552.82 

Deductions   (1926  Act)   108,976.25  107,779.85 

Net  estate  (1926  Act).  $           0.00  $81,772.97 

Gross   estate $  43,768.87  $189,552.82 

Deductions   (1932  Act)     58,976.25  57,779.85 

Net  estate  (1932  Act). .$           0.00  $131,772.97                [22] 

1.  Gross  tax  (1926  Act) $0.00  $     1,135.46 

2.  Credit  for  gift  tax 0.00  0.00 

3.  Gross  tax  less  gift  tax 

credit 0.00  1,135.46 

4.  Credit  for  estate  or  inheri- 

tance tax 0.00  677.06 

5.  Net  tax  (1926  Act) $0.00                             $        458.40 

6.  Total  gross  taxes  (1926 

and  1932  Acts) $0.00  $     9,412.76 

7.  Gross  tax  1926  Act 0.00  1,135.46 

8.  Gross  additional  tax $0.00  $     8,277.30 

9.  Credit  for  gift  tax 0.00  0.00 

10.  Net  additional  tax 0.00                                  8,277.30 


11.  Total   net  tax $0.00  $     8,735.70 

Amount  assessed  as  deficiency 
pursuant  to  waiver 0.00  0.00 


Deficiency $     8,735.70 
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The  deficiency  bears  interest  at  the  rate  of  6  per 
cent  per  annum  from  one  year  after  the  decedent's 
death  to  the  date  of  assessment,  or  to  the  thirtieth 
day  after  the  filing  of  a  waiver  of  the  restrictions 
on  the  assessment,  whichever  is  the  earlier. 

The  deficiency  results  from  the  following  adjust- 
ments : 

GROSS  ESTATE 


Stocks  and  Bonds 

Item  3  - — $ 

Item  4 

Other  Miscellaneous  Property 
Item  8  


Returned 

72.63 
600.00 

300.00 


GROSS  ESTATE  (Cont'd.) 


Transfers 


Returned 


The  following  described  prop- 
erty is  included  in  the  gross 
estate  under  the  provisions 
of  Section  302(c)  of  the 
Revenue  Act  of  1926,  as 
amended : 

31%  of  1301/4  shares  Gar- 
dena  Syndicate $ 

DEDUCTIONS 


Tentatively 
Determined 

Debts  of  decedent 

Item  4 — accrued  interest.— $  3.60 

Unpaid  mortgages 

Item  1 .- 0.00 

To  balance  - - 146,980.35 


Tentatively 
Determined 


$       318.80 
3,530.73 

355.00 
[23] 


Tentatively 
Determined 


0.00        $142,552.05 


Returned 


$  0.00 

1,200.00 
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The  amount  claimed  under  unpaid  mortgages  is 
disallowed  since  it  appears  that  this  item  did  not 
represent  an  outstanding  obligation  of  the  decedent 
at  the  date  of  his  death. 

CREDIT 

Credit  for  State  estate,  inheritance,  legacy,  or 
succession  taxes  is  allowed  in  the  amount  paid,  and 
in  respect  to  which  the  evidence  is  required  by  Ar- 
ticle 9,  Regulations  80  has  been  submitted.  Please 
advise  when  the  additional  credit  evidence  may  be 
expected. 

If  the  full  eighty  per  cent  credit  is  allowed  the  net 
deficiency  tax  will  be  $8,504.39.  Execution  of  the 
enclosed  waiver  as  to  that  amount  will  enable  the 
Bureau  to  assess  the  full  amount  of  the  probable  net 
tax  and  expedite  the  closing  of  the  case. 

Respectfully, 
(Sgd)  D.  S.  BLISS, 
Enclosure:  Deputy  Commissioner. 

Waiver.  [24] 


EXHIBIT  C 

Treasury  Department 
Washington 
Office  of 
Commissioner  of  Internal  Revenue        Apr.  1,  1940 
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Address  reply  to 

Commissioner  of  Internal  Revenue 

and  refer  to 
MT-ET-7083-6th  California 

Estate  of  Frederick  L.  Brown 
Date  of  Death— August  8,  1934. 
Austen  G.  Brown,  et  al.,  Executors, 
230  Prospect  Street 
La  Jolla,  California. 
Gentlemen : 

The  Bureau  has  examined  the  claim  filed  by  you 
on  December  15,  1939,  for  refund  of  $9,534.60  Fed- 
eral estate  tax  paid  on  behalf  of  the  above-named 
estate  under  the  provisions  of  the  Revenue  Act  of 
1926,  as  amended. 

The  claim  is  based  upon  the  contention  that  31  per 
cent  of  130y±  shares  Gardena  Syndicate,  valued  at 
$142,552.05,  was  erroneously  included  in  the  deter- 
mined value  of  the  gross  estate. 

The  estate  has  cited  in  support  of  its  claim,  among 
other  cases,  the  decision  in  the  case  of  Frederick  R. 
Kellogg,  40  B.  T.  A.  139.  The  Commission  does  not 
acquiesce  in  the  decision  in  the  decision  in  the  Kel- 
logg case  and  holds  that  the  transfer  of  the  full 
value  of  the  trust  in  question  reduced  only  by"  the 
value  of  the  life  estate  in  decedent's  wife  is  sub- 
ject to  inclusion  in  the  gross  estate. 

As  the  amount  included  is  less  than  what  might 
have  been  included  in  the  gross  estate  there  is  no 
overassessment  of  estate  tax  [25]  in  this  case.  Ac- 
cordingly, your  claim  filed  December  15,  1938,  for 
refund  of  $9,534.60  of  the  Federal  estate  tax  paid 
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on  behalf  of  this  estate  under  the  provisions  of  the 
Revenue  Act  of  1926,  as  amended,  is  hereby  rejected 
in  its  entirety. 

Respectfully, 
GUY  T.  HELVERING, 
Commissioner, 
By:  ADELBERT  CHRISTY, 

Acting  Deputy  Commissioner. 
[Endorsed] :  Filed  Feb.  13,  1941.  [26] 
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ANSWER 

Comes  now  the  defendant  in  the  above  entitled 
action  and,  in  answer  to  plaintiffs'  complaint,  ad- 
mits, denies  and  alleges: 

I. 
Admits  the  allegations  contained  in  Paragraph  I 
thereof. 

II. 
Admits  the  allegations  contained  in  Paragraph  II 
thereof. 

III. 
Denies  the  allegations  contained  in  Paragraph  III 
thereof  except  that  defendant  admits  that  a  true 
copy  of  said  Trust  Indenture  is  attached  to  plain- 
tiffs' complaint  and  marked  Exhibit  "A". 

IV. 

Denies  the  allegations  contained  in  Paragraph  IV 
thereof. 

V. 

Admits  the  allegations  contained  in  Paragraph  V 
thereof. 
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VI. 

Admits  the  allegations  contained  in  Paragraph  VI 
thereof  except  that  defendant  denies  that  any  of 
the  determinations  or  acts  of  the  Commissioner,  re- 
ferred to  in  said  paragraph,  were  either  wrongful 
or  illegal. 

VII. 

Denies   the   allegations   contained  in  Paragraph 

VII  thereof.  [27] 

VIII. 
Admits  the  allegations  contained  in   Paragraph 

VIII  thereof  except  that  defendant  denies  that  the 
determinations  or  claims  of  the  Commissioner, 
therein  referred  to,  were  either  wrongful  or  illegal. 

IX. 

Admits  the  allegations  contained  in  Paragraph  IX 
thereof  except  that  defendant  denies  that  the  assess- 
ment, therein  referred  to,  was  either  wrongful  or 
illegal ;  and  denies  that  there  was  no  tax  or  interest 
in  any  amount  due  from  plaintiffs. 

X. 

Admits  the  allegations  contained  in  Paragraph  X 
thereof  except  that  defendant  denies  that  the  assess- 
ment, therein  referred  to,  was  either  wrongful  or 
illegal. 

XL 

Denies  the  allegations  contained  in  Paragraph  XI 
thereof. 

XII. 

Denies  the  allegations  contained  in  Paragraph 
XII  thereof. 
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XIII. 

Denies  the  allegations  contained  in  Paragraph 

XIII  thereof. 

XIV. 

Admits  the  allegations   contained   in    Paragraph 

XIV  thereof. 

XV. 
Admits  the  allegations  contained  in  Paragraph 

XV  thereof  except  that  defendant  denies  that  the 
Commissioner's  rejection  of  plaintiffs  refund  claim 
and  his  refusal  to  pay  to  plaintiffs  the  moneys  de- 
manded by  them  in  their  said  claim  was  or  were 
either  wrongful  or  illegal. 

XVI. 
Admits  the  allegations  contained  in  Paragraph 

XVI  thereof  except  that  defendant  denies  that 
plaintiffs  are  entitled  to  said  refund  or  any  part 
thereof. 

Wherefore,  having  fully  answered,  defendant 
prays  that  it  be  [28]  hence  dismissed  with  its  costs 
in  this  behalf  expended. 

WM.  FLEET  PALMER, 

United  States  Attorney. 

EDWARD  H.  MITCHELL, 

Assistant  U.   S.  Attorney. 

ARMOND  MONROE  JEWELL, 

Assistant  IT.   S.  Attorney. 

EUGENE  HARPOLE, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

By  E.  H.  MITCHELL, 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  May  15,  1941.  [29] 
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STIPULATION  TRANSFERRING  PROCEED- 
ING TO  CENTRAL  DIVISION 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  to  the  above  entitled  action  that 
the  said  action  may  be  transferred  from  the  South- 
ern District  of  California,  Southern  Division,  to  the 
Southern  District  of  California,  Central  Division, 
and  that  the  trial  and  all  further  proceedings  in  the 
above  entitled  action  may  be  had  in  the  Central 
Division  at  Los  Angeles,  California. 

CLARK  J.  MILLIRON, 

Attorney  for  Plaintiffs. 
WM.  FLEET  PALMER 

United  States  Attorney. 
E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 
ARMOND  MONROE  JEWELL, 
Assistant  United  States 
Attorney. 
EUGENE  HARPOLE, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 
By  EUGENE  HARPOLE, 

Attorneys  for  Defendant. 
Approved : 
LEON  R.  YANKWICH, 
Judge. 

[Endorsed] :  Filed  Oct.  21,  1941.  [30] 
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STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  Plaintiff  and  the  Defendant,  by  their  respec- 
tive attorneys,  that  the  facts  as  hereinafter  stated 
shall  be  taken  as  true,  and  that  either  party  may 
prove  such  additional  facts  as  are  relevant  and  ma- 
terial and  not  inconsistent  with  those  hereby  stipu- 
lated. 

That  Austen  G.  Brown  and  Marion  Brown  Ken- 
yon,  the  Executors  of  the  Estate  of  Frederick  L. 
Brown,  Deceased,  who  died  August  8,  1934,  duly 
filed  an  estate  tax  return  with  the  Collector  of  In- 
ternal Revenue  at  San  Diego,  California,  on  June 
10,  1935,  in  which  said  return  they  showed  no  estate 
tax  to  be  due.  Thereafter  an  Internal  Revenue 
Agent  made  an  examination  and  valuation  of  the 
assets  of  the  estate  and  made  certain  changes  in 
the  various  items  therein.  In  the  revaluation  of 
the  estate  and  acting  upon  said,  report,  the  Com- 
missioner of  Internal  Revenue  determined  that  31% 
of  lSO1^  shares  of  Gardena  Syndicate,  amounting 
to  $142,552.05,  should  be  added  to  the  gross  estate. 

The  decedent  during  his  lifetime  and  on  the  15th 
day  of  [31]  August,  1923,  transferred  to  Frederick 
L.  Brown,  F.  Walton  Brown  and  Austen  G.  Brown, 
as  trustees,  130*4  shares  of  the  capital  stock  of 
Gardena  Syndicate,  a  California  corporation,  by  an 
instrument  in  writing,  a  copy  of  which  is  attached 
hereto  and  marked  Exhibit  "A". 
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That  said  indenture  was  in  full  force  and  effect 
at  the  time  of  the  death  of  said  Frederick  L.  Brown. 
That  the  entire  tax  for  which  refund  is  claimed  by 
the  Executors  resulted  from  the  inclusion  in  the 
gross  estate  of  said  decedent  of  the  sum  of  $142,- 
552.05  as  the  value  of  said  31%  of  said  lSO1/^  shares 
of  Gardena  Syndicate  stock  transferred  in  trust 
under  the  conditions  specified  in  said  Exhibit  "A". 
Without  the  inclusion  of  said  stock  the  estate  of  said 
decedent  was  not  of  sufficient  value  to  subject  it  to 
estate  tax. 

Dated:     October  27,  1941. 

CLARK  J.  MILLIRON, 

Attorney  for  Plaintiffs. 

WM.  FLEET  PALMER, 

United  States  Attorney. 

E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 

ARMOND  MONROE  JEWELL, 

Assistant  United  States 
Attorney. 

EUGENE  HARPOLE, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

By  EUGENE  HARPOLE, 

Attorneys  for  Defendant. 
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[Here  Follows  Exhibit  A  "Trust  Indenture, 
dated  Augusl   15,  1923",  which  is  fully  se1  out 

on  pages  19  to  27,  inclusive.] 

[Endorsed] :  Filed  Oct.  28,  1941.  [32] 
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MINUTE  ORDER  AND  MEMORANDUM 
DECISION 

The  above-entitled  cause  was  heard  upon  the 
issues  raised  by  the  Complaint  and  the  Answer 
thereto.  The  Court  having  heard  the  testimony, 
oral  and  documentary,  and  the  cause  having  been 
submitted  to  the  Court  for  decision,  and  the  Court 
having  considered  the  agreed  statement  of  facts  and 
the  evidence  and  the  law  in  the  case  and  the  argu- 
ments of  counsel,  now  finds  in  favor  of  the  plain- 
tiffs and  orders  judgment  that  Plaintiffs  do  have 
and  recover  of  the  defendant  the  sum  of  $9534.50, 
with  interest  thereon  at  the  rate  of  six  per  cent  per 
anuum  from  March  1,  1937,  and  for  costs  herein. 

The  Court  is  of  the  view  that  31  per  cent  of  the 
13014  shares  of  Gardena  Syndicate  valued  at  $142,- 
552.05  should  not  have  been  included  in  the  gross 
estate  of  Frederick  L.  Brown.  The  indenture  of 
August  15,  1923,  was  a  valid  trust  estate  which  con- 
veyed irrevocably  the  estate  to  the  trustees.  The 
retention  of  a  life  income  by  the  trustor  did  not 
prevent  the  estate  from  vesting  so  as  to  exclude  it 
from  the  estate  of  Frederick  L.  Brown  at  the  time 
of  his  death. 
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I  have  studied  very  carefully  the  cases  relied  on 
by  the  Government.  (Helvering  v.  Hallock,  1940, 
309  U.  S.  106;  Commissioner  of  Internal  Revenue 
v.  ( Jlise,  9  Cir.,  1941,  #9652,  and  Estate  of  Mary  M. 
Hughes,  1941,  44  B.  T.  A.  #184).  The  Board  of  Tax 
Appeals  in  the  majority  opinion  just  cited  assumes 
that  Helvering  v.  Hallock  overrules  May  v.  Heiner, 
1930,  281  IT.  S.  231.  Important  cases  of  [39]  recent 
origin  are  not  to  be  considered  overruled  by  impli- 
cation. Overruling  by  implication  is  no  more  fa- 
vored  than  repealing  by  implication.  And  certainly, 
if  Mr.  Justice  Frankfurter,  who  wrote  the  opinion 
and  distinctly  repudiated  cases  he  considered  incon- 
sistent with  the  ruling  the  Court  was  about  to  make, 
had  felt  that  May  v.  Heiner,  supra,  required  either 
rationalization  or  outright  repudiation,  he  would 
have  said  so.  The  fact  that  he  did  not  is  proof  that 
that  case  stands  unshaken. 

And,  as  recently  as  1938,  the  Court  followed  it  in 
Hassett  v.  Welch,  1938,  303  U.  S.  303. 

Logically  I  cannot  see  how  it  is  in  any  way  im- 
paired by  that  case.  It  is  also  significant  that  our 
own  Ninth  Circuit  does  not  mention  the  case  in 
Commissioner  v.  Clise,  supra.  And  I  find  no  war- 
rant for  the  intimation  of  the  majority  of  the  Board 
of  Tax  Appeals  in  Estate  of  Mary  M.  Hughes,  su- 
pra, that  the  Hallock  case  repudiated  the  May  v. 
Heiner  case.  The  May  case  can  be  defended  both  in 
the  light  of  logic  and  legal  experience.  It  recog- 
nizes trust  estates  which  have  been  used  for  many 
vears  to  vest  title  to  property  in  others,  the  trustor 
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retaining  a  Limited  life  interest.  When  they  are 
made  absolutely  and  without  the  retention  of  a 
power  to  revoke,  they  are  given  full  recognition  in 
taxation  cases  because  title  to  the  corpus  passes  oul 
of  the  trustor  irrevocably.  (See  my  opinion  in  Nich- 
olson v.  United  States,  1938,  25  Fed  Sup  424) 
which  was  decided  prior  to  the  Hallock  case  and 
was  followed  by  Judge  Sweeney  of  the  District 
Court  of  Massachusetts  in  Terhune  v.  Welch,  39 
Fed  Supp  434,  decided  on  June  19,  1941).  The 
Circuit  Court  of  Appeals  for  the  Third  Circuit  in 
Commissioner  v.  Kellogg,  119  F  (2)  54,  decided  on 
March  20,  1941,  also  takes  the  view  that  trusts  of 
the  kind  under  consideration  here  and  in  May  v. 
Heiner,  supra,  are  not  affected  by  the  decision  in  the 
Hallock  case. 

Hence  the  decision  above  noted. 

Findings  and  judgment  to  be  prepared  by  coun- 
sel for  the  plaintiff  under  Local  Rule  8. 

Dated  this  1st  day  of  November,  1941. 

[Endorsed] :  Filed  Nov.  1,  1941.  [40] 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  FORM  OF  CONCLUSIONS 

OF  LAW 

Comes  now  the  attorneys  for  the  defendant, 
LTnited  States  of  America,  and  acknowledging  re- 
ceipt of  a  copy  of  plaintiff's  proposed  Findings  of 
Fact  and  Conclusions  of  Law  as  of  November  12, 
1941,  make  the  following  objections  thereto: 
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I. 

That  plaintiff's  proposed  Conclusions  of  Law  No. 
I  is  compound  ami  should  be  rendered  simple  by 
stating  it  in  the  form  of  two  Conclusions  of  Law 
as  follows :  [41] 

"I 
"That  said  trust  was  not  created  in  contem- 
plation of  death. 

"II 
"That  said  transfer  in  trust  was  not  intended 
to  take  effect  in  possession  or  enjoyment  at  or 
after  death." 

II. 

Plaintiff's  Conclusions  of  Law  are  incomplete  for 
the  reason  they  do  not  contain  a  conclusion  that 
"there  was  (or  was  not)  a  possibility  that  the  corpus 
of  said  trust  would  revert  to  the  grantor  or  to  his 
estate  in  the  event  that  the  named  beneficiaries 
predeceased  him." 

Dated:'    November  13,  1941. 

WM.  FLEET  PALMER, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Asst.  U.  S.  Attorney. 
EUGENE  HARPOLE, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 
By  EUGENE  HARPOLE, 

Attorneys  for  Defendant. 

[Endorsedl] :  Filed  Nov.  13,  1941.  [42] 
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[Title  of  Districl  Courl  and  Cause] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW. 

The  above  entitled  action  came  on  regularly  for 
trial  on  October  28,  1941,  on  the  Complaint  and 
Answer,  before  the  Court  sitting  without  a  jury, 
plaintiff  appearing  by  Clark  J.  Milliron,  and  the 
defendant  appearing  by  Wm.  Fleet  Palmer,  United 
States  Attorney,  E.  H.  Mitchell,  Assistant  Uniti  d 
States  Attorney,  Armond  Monroe  Jewell,  Assistant 
LTnited  States  Attorney,  and  Eugene  Harpole,  Spe- 
cial Attorney,  Bureau  of  Internal  Revenue;  and 
evidence  having  been  taken  in  part  by  stipulated 
facts  and  in  part  by  oral  and  documentary  evi- 
dence, and  the  matter  having  been  duly  submitted 
to  the  Court  for  decision,  and  the  Court  having 
considered  the  evidence  and  having  rendered  its 
decision  in  writing,  makes  the  following  Findings 
of  Fact : 

FINDINGS  OF  FACT. 

The  Court  finds: 

I. 
That  the  plaintiffs,  Austen  G.  Brown  and  Marian 
B.  Kenyon,  are,  and  at  all  times  mentioned  herein 
were,  the  duly  appointed,  qualified  and  acting  Ex- 
ecutors of  the  last  Will  and  [43]  Testament  of 
Frederick  L.  Brown,  deceased,  who  died  on  the  8th 
day  of  August,  1934,  and  bring  this  action  in  their 
capacity  as  such  Executors. 


46  I  ~n  ited  States  of  America  vs. 

II. 

That  on  the  15th  day  of  August,  1923,  the  afore- 
said Frederick  L.  Brown,  deceased,  and  his  wife, 
Marian  M.  Brown,  deceased,  by  an  instrument  in 
writing,  created  a  certain  trust  whereby  lSO1/^ 
shares  of  the  capital  stock  of  Gardena  Syndicate, 
a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  California, 
were  transferred  and  delivered  to  Frederick  L. 
Brown,  F.  Walton  Brown  and  Austen  G.  Brown, 
or  the  successors  of  them,  as  trustees,  and  whereby 
said  Frederick  L.  Brown  transferred  all  his  right, 
title  and  interest  in  and  to  said  lSO1^  shares  of 
said  stock  to  said  trustees,  and  retained  no  right, 
title  or  interest  in  or  to,  or  control  over,  said  shares 
of  stock  or  any  thereof  in  said  Frederick  L.  Brown, 
or  said  Marian  M.  Brown.  That  said  trust  was 
an  irrevocable  trust,  providing  that  certain  amounts 
of  money  were  to  be  paid  to  the  trustors,  certain 
amounts  were  to  accumulate  and  certain  amounts 
were  to  be  paid  to  other  beneficiaries;  said  trust 
to  terminate  on  the  death  of  said  Frederick  L. 
Brown  and  said  Marian  M.  Brown. 

III. 

That  said  trust  was  never  revoked  or  modified 
and  was  in  full  force  and  effect  at  the  time  of 
the  death  of  said  Frederick  L.  Brown  on  August 
8,  1934,  and  that  said  trust  terminated  according 
to  its  terms  on  February  8,  1940,  on  the  death  of 
said  Marian  M.  Brown. 
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IV. 

That  no  right  of  alteration  or  amendment,  or 
other  right  of  revocation  or  control  was  retained 
by  Frederick  L.  Brown,  deceased,  or  his  said  wife, 
Marian  M.  Brown,  deceased,  either  alone  [44]  or 
with  any  other  person. 

V. 

That  the  aforesaid  13014  shares  of  Gardena  Syn- 
dicate were  acquired  by  Frederick  L.  Brown  about 
the  year  1906.  In  the  year  1915  an  oil  well  was 
being  drilled  near  the  property  owned  by  Gardena 
Syndicate  and  said  Frederick  L.  Brown,  at  that 
time,  indicated  a  desire,  if  oil  were  ever  discovered 
on  the  Gardena  Syndicate  property,  to  divide  the 
stock  with  his  wife  and  three  children.  That  in 
the  year  1922  said  Gardena  Syndicate  entered  into 
a  lease  for  the  drilling  of  an  oil  well  on  its  prop- 
erty and  said  Frederick  L.  Brown  again  expressed 
a  desire  to  divide  said  stock  with  his  wife  and 
children. 

That  the  said  children  were  unwilling  to  accept 
a  gift  of  said  stock  from  the  said  Frederick  L. 
Brown,  deceased,  unless  a  substantial  income  to 
the  said  decedent  and  his  wife  was  in  some  manner 
assured  during  the  period  of  oil  production. 

VI. 

That  on  August  15,  1923,  the  aforesaid  trust  was 
created  in  pursuance  of  the  aforesaid  desires  of 
said  Frederick  L.  Brown.  At  the  time  of  the  exe- 
cution of  said  trust  agreement,  on  August  15,  1923, 
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said  Frederick  L.  Brown,  deceased,  was  in  excel- 
lent health  and  was  of  the  age  of  about  56  years, 
and  that  he  survived  the  execution  of  said  lease 
by  approximately  eleven  years. 

VII. 

That  said  trust  indenture  provided  that  the  first 
$30,000.00  income  received  was  to  be  paid  to  said 
Frederick  L.  Brown,  deceased,  and  in  addition 
thereto  he  should  receive  from  the  income  of  said 
trust  the  sum  of  $500.00  per  month  during  his  life- 
time; that  his  wife,  Marian  M.  Brown,  should  re- 
ceive from  said  trust  the  sum  of  $500.00  per  month 
during  her  lifetime,  and  in  addition  to  said  amounts 
the  said  Frederick  L.  Brown,  deceased,  was  [45] 
to  receive  one-fifth  (1/5)  of  any  income  in  excess 
of  said  amounts,  and  that  on  the  death  of  either 
Frederick  L.  Brown,  or  Marian  M.  Brown,  the 
survivor  of  them  would  receive  a  further  sum  of 
$500.00  per  month  out  of  the  income  of  said  trust. 
The  trust  further  provided  that  the  sum  of  $12,- 
000.00  should  be  accumulated  out  of  the  income 
for  the  purpose  of  assuring  the  aforesaid  payments. 
The  balance  of  the  income  of  said  trust  was  to  be 
paid  to  other  beneficiaries  named  in  said  trust. 

VIII. 

That  on  June  10,  1935,  the  plaintiffs  herein  as 
Executors  of  the  last  Will  and  Testament  of  said 
Frederick  L.  Brown,  deceased,  duly  filed  an  estate 
tax  return  with  the  Collector  of  Internal  Revenue 
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of  the  Sixth  District  of  California,  which  said  re- 
turn disclosed  no  estate  tax  whatsoever  to  be  due. 

IX. 

That  thereafter  the  United  States  of  America, 
through  the  Commissioner  of  Internal  Revenue,  de- 
termined the  total  value  of  the  gross  estate  to  be 
the  sum  of  $189,552.82,  and  included  in  said  value 
the  sum  of  $142,552.05  as  the  value  of  31%  of  said 
lSO1^  shares  of  stock  of  Gardena  Syndicate  trans- 
ferred in  trust,  as  aforesaid,  on  the  grounds  that 
said  stock  should  be  included  in  the  gross  estate 
under  the  provisions  of  Section  302(c)  of  the  Rev- 
enue Act  of  1926,  as  amended. 

X. 

That  the  Commissioner  determined  that  there  was 
due  from  the  plaintiffs  the  sum  of  $8,735.70  tax  and 
$798.90  interest,  a  total  of  tax  and  interest  in  the 
amount  of  $9,534.60,  and  that  thereafter,  on  de- 
mand of  the  Collector  of  Internal  Revenue  of  the 
Sixth  District  of  California,  the  plaintiffs  herein, 
on  March  1,  1937,  paid  to  said  Collector  of  Internal 
Revenue  said  sum  of  $9,534.60.  [46] 

XI. 

That  without  the  inclusion  of  the  value  of  said 
stock  in  the  estate  of  said  decedent  said  estate  was 
not  of  sufficient  value  to  subject  it  to  estate  tax. 

XII. 

That  no  part  of  the  value  of  said  trust  estate 
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was  a   part  of  the  gross  estate  of  said  Frederick 
L.  Brown,  deceased. 

XIII. 

That  on  December  15,  1939,  the  plaintiffs  duly 
filed  a  claim  for  refund  of  said  estate  tax  and  in- 
terest in  the  sum  of  $9,534.00. 

XIV. 

That  on  April  1,  1940,  the  Commissioner  of  In- 
ternal Revenue  rejected  said  claim  for  refund. 

XV. 

That  no  part  of  said  tax  has  ever  been  repaid, 
refunded,  credited  or  otherwise  made  available  to 
plaintiffs  herein. 

CONCLUSIONS  OF  LAW. 

As  Conclusions  of  Law,  from  the  foregoing  facts, 
the  Court  concludes  as  follows: 

I. 

That  said  trust  was  not  created  in  contemplation 
of  and  was  not  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  death. 

II. 
That  31%  of  said  1301/4  shares  of  Gardena  Syn- 
dicate, transferred  in  trust  and  valued  at  $142,- 
552.05,  was  not  a  part  of  the  estate  of  Frederick 
L.  Brown,  and  should  not  have  been  included  in 
the  gross  estate  of  said  Frederick  L.  Brown,  de- 
ceased. [47] 
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III. 

That  the  indenture  of  trust,  dated  August  15, 
1923,  was  a  valid  trust  estate  which  conveyed  the 
estate   irrevocably   to   the   Trustees. 

IV. 

That  the  retention  of  a  life  income  by  the  trustor 
did  not  prevent  the  estate  from  vesting  in  the 
trustees,  and  no  part  of  the  trust  estate  was  tax- 
able as  a  part  of  the  estate  of  said  Frederick  L. 
Brown,  deceased. 

V. 

That  no  estate  tax  was  due  from  the  plaintiffs 
herein. 

VI. 

That  the  aforesaid  estate  tax  was  paid  to  the 
Collector  of  Internal  Eevenue  for  the  Sixth  Dis- 
trict of  California  on  March  1,  1937,  in  the  amount 
of  $8,735.70  tax  and  $798.90  interest,  a  total  of 
$9,534.60,  which  said  amount  was  wrongfully  and 
illegally  assessed  and  collected. 

VII. 

That  plaintiffs  are  entitled  to  Judgment  as  prayed 
sum  of  $9,534.60  with  interest  from  March  1,  1937. 

VIII. 

That  plaintiffs  are  entitled  to  Judgment  as  prayed 
for  in  the  Complaint. 
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Let  Judgment  be  entered  accordingly. 

Dated:  November  25th,  1941. 

LEON  R.  YANKWICH, 
Judge. 

Approved  as  to  form,  as  provided  by  Rule  8. 
WM.  FLEET  PALMER, 

United  States  Attorney. 
E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 
ARMOND  MONROE  JEWELL, 
Assistant  United  States 
Attorney. 
EUGENE  HARPOLE, 

Special   Attorney,  Bureau   of 
Internal  Revenue. 

By    

Attorneys  for  Defendant. 

[Endorsed]:  Filed  Nov.  25,  1941.   [48] 
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In   the  District  Courl    of   the    United    Stati 

Southern  District  of  California 
Central    Division. 

At  Law  No.  1400-Y 

AUSTEN  G.  BROWN  and  MARIAN  B.  KEN- 
YON,  Executors  of  the  Estate  of  FRED- 
ERICK L.  BROWN,  Deceased, 

Plaintiffs, 

vs. 

THE  UNITED  STATES   OF  AMERICA, 

Defendant. 

JUDGMENT 

The  above  entitled  action  came  on  to  be  heard 
on  the  28th  day  of  October,  1941,  before  the  Court 
sitting  without  a  jury,  plaintiff  appearing  by  Clark 
J.  Milliron,  and  defendant  appearing  by  Wm.  Fleet 
Palmer,  United  States  Attorney,  E.  H.  Mitchell, 
Assistant  United  States  Attorney,  Armond  Monroe 
Jewell,  Assistant  United  States  Attorney,  and  Eu- 
gene Harpole,  Special  Attorney,  Bureau  of  Internal 
Revenue,  and  said  action  having  been  tried  upon 
the  Complaint  and  Answer,  upon  Stipulation  of 
Facts,  and  oral  and  documentary  evidence,  and  the 
matters  having  been  duly  submitted  to  the  Court 
for  its  decision,  and  the  Court  having  considered 
the  evidence  and  having  rendered  its  decision  in 
writing,  and  the  Court  having  made  written  Find- 
ings of  Fact  and  Conclusions  of  Law. 
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It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  plaintiffs,  Austen  G.  Brown  and  Marian 
B.  Kenyon,  Executors  of  the  Estate  of  Frederick 
L.  Brown,  deceased,  do  hereby  have  and  recover 
of  and  from  the  defendant,  The  United  States  of 
America,  [49]  the  sum  of  $9,534.40,  together  with 
interest  thereon  at  the  rate  of  six  per  cent  per 
annum   from   March   1,    1937,    making    a   total    of 

$ ,  and  for  costs  of  suit  herein  incurred  in 

the  sum  of  $ 

Dated  this  24th  day  of   November,   1941. 
LEON  R.  YANKWICH, 

Judge. 

Approved  as  to  form,   as  provided  by  Rule   8. 
WM.  FLEE.T  PALMER, 

United  States  Attorney, 
E.   H.   MITCHELL, 

Assistant    United    States 
Attorney, 
ARMOND  MONROE  JEWELL, 
Assistant    United    States 
Attorney, 
EUGENE  HARPOLE, 

Special  Attorney,   Bureau   of 
Internal  Revenue, 

By    

Attorneys  for  Defendant. 

[Endorsed]:   Filed  and   Entered  Nov.   25,  1941. 

[50] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  United  States 
of  America,  the  defendant  above  named,  hereby  ap- 
peals to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  Judg- 
ment entered  in  this  action  on  November  25,  1941. 

Dated:  February  25,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney, 
E.  H.  MITCHELL, 

Asst.  U.   S.  Attorney, 
EUGENE  HARPOLE, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 
By  EUGENE  HARPOLE, 

Attorneys  for  Defendant. 

Mailed  copy  to  Atty.  for  Plfs.   E.  L.  S. 

[Endorsed] :  Filed  Feb.  25,  1942.   [51] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING  TIME  TO  FILE 
RECORD  AND  DOCKET  CAUSE  ON  APPEAL. 

It  Is  Hereby  Stipulated  by  and  between  the  par- 
ties hereto  that  the  time  of  the  defendant  and  ap- 
pellant, United  States  of  America,  to  file  the  record 
on  appeal  with  the  Circuit  Court  of  Appeals  for 
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the    Ninth    Circuit   and    docket  the   action  therein 
may  be,  by  the  order  of  any  Judge  of  the  above 
entitled  District  Court,  extended  to  and  including 
the  26th  day  of  May,  1942.  [52] 
Dated:  March  27,  1942. 

CLARK  J.  MILLIRON 

Attorney  for  Plaintiffs. 
WM.  FLEE(T  PALMER, 

United  States  Attorney, 
E.  H.  MITCHELL, 

Asst.  U.  S.  Attorney, 
EUGENE   HARPOLE, 

Special  Attorney,   Bureau   of 
Internal  Revenue. 
By    EUGENE  HARPOLE 

Attorneys  for  Defendant. 
It  Is  So  Ordered  this  3  day  of  Apr.,  1942. 
BEN  HARRISON 

United  States  District  Judge 

[Endorsed] :  Filed  Apr.  3,  1942.  [53] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 
CAUSE  ON  APPEAL  AND  FOR  PREPA- 
RATION OF  RECORD  ON  APPEAL. 

Good  cause  appearing  therefor,  It  Is  Hereby 
Ordered  that  the  time  within  which  to  file  the  rec- 
ord and  docket  the  above  entitled  cause  in  the 
United   States   Circuit   Court   of  Appeals   for  the 
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Ninth  Circuit  be,  and  the  same  hereby,  is  extended 
to  and  including  July  20,  1942. 
Dated:  This  22  day  of  May,  1942. 

FRANCIS  A.  GARRECHT 

Judge   of   the    United    States 
Circuit    Court   of   Appeal. 

[Endorsed] :  Filed  May  25,  1942.  [54] 


[Title  of  District  Court  and  Cause.] 

APPELLANT'S  STATEMENT  OF  POINTS  TO 
BE  URGED  UPON  APPEAL 

1.  That  the  District  Court  erred  in  holding  that 
the  value  of  thirty-one  per  cent  of  the  corpus  of 
the  irrevocable  trust  created  by  Frederick  L.  Brown, 
the  decedent,  on  August  15,  1923,  should  be  ex- 
cluded from  his  gross  estate  upon  his  death  in  the 
year  1934,  within  the  meaning  of  the  provisions 
of  Section  302(c)  of  the  Revenue  Act  of  1926. 
Dated:  This  26th  day  of  May,  1942. 

WM.  FLEE,T  PALMER, 

United  States  Attorney, 
E.  H.  MITCHELL, 

Asst.  U.  S.  Attorney, 
EUGENE    HARPOLE, 

Special  Attorney,  Bureau   of 
Internal  Revenue. 
By   EUGENE  HARPOLE 

Attorneys  for  Defendant- 
Appellant. 

[Endorsed]:  Filed  May  27,  1942.  [55] 
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[.Title  of  District  Court  and  Cause.] 

APPELLANT'S  DESIGNATION  OF 
CONTENTS  ON  RECORD  OF  APPEAL 

To  the  Clerk  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
Central  Division: 

You  are  hereby  requested  to  include  the  following 
in  the  Record  on  Appeal  herein : 

1.  The  Complaint,  together  with  the  exhibits 
attached  thereto; 

2.  Answer  filed  May  15,  1941; 

3.  Stipulation  Transferring  Proceeding  to  Cen- 
tral Division  for  trial;  [56] 

4.  Stipulation  of  Facts  filed  at  the  trial  of  the 
case; 

5.  Minute  Order  and  Memorandum  Decision 
of  District  Court  in  favor  of  the  Plaintiffs 
handed  down  November  1,  1941; 

6.  Defendant's  Objections  to  Form  of  Pro- 
posed Conclusions  of  Law; 

7.  Court's  Findings  of  Fact  and  Conclusions 
of  Law  dated  November  25,  1941; 

8.  Judgment  entered  November  25,  1941; 

9.  Notice  of  Appeal  filed   February  25,   1941; 

10.  Stipulation  and   Order  Extending   Time  to 
Docket  Cause  on  Appeal  to  May  26,   1942; 

11.  Order  Extending  Time  to  Docket  Cause  on 
Appeal  until  July  20,  1942 ; 

12.  Designation  of  Points  to  be  Relied  upon  on 
Appeal ; 
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13.  This  Designation  of  the  Contents  of  the  Rec- 
ord upon  Appeal ; 

14.  Clerk's  Certificate. 

This  transcript  is  to  be  prepared  as  required  by 
law  and  the  rules  of  this  Court  and  the  rules  of 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  and  is  to  be  filed  in  the  office  of 
the  Clerk  of  said  Circuit  Court  of  Appeals  at  San 
Francisco,    California. 

Dated:  This  26th  day  of  May,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney, 
E.  H.  MITCHELL, 

Asst.  U.  S.  Attorney, 
EUGENE  HARPOLE, 

Special   Attorney,  Bureau   of 
Internal  Revenue. 
By    EUGENE  HARPOLE 

Attorneys  for  Defendant- 
Appellant. 

[Endorsed] :  Filed  May  27,  1942.  [57] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  ADDITIONAL  PARTS 
OF  RECORD  BY  APPELLEE. 

To  the  Clerk : 

Appellee  designates  the  following  additional 
parts  of  the  record  which  he  considers  material : 

The  Reporter's  Transcript  of  the  testimony  of  F. 
Walton  Brown,  offered  and  received  in  the  case. 

Dated  June  3,  1942. 

CLARK  J.  MILLIRON, 

Attorney  for  Appellee 

The  undersigned  hereby  acknowledges  service  of 
a  copy  of  [58]  the  foregoing  Designation  of  Addi- 
tional Parts  of  the  Record. 

WM.  FLEET  PALMER, 

United  States  Attorney; 
E.  H.  MITCHELL, 

Asst.  U.  S.  Attorney,  and 
EUGENE  HARPOLE, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 
By  EUGENE  HARPOLE 

Attorneys  for  Appellant. 

[Endorsed]  :  Filed  Jan.  3,  1942.  [59] 
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[Title  of  J  )ist  rict  Court  and  Cause] 

CERTIFICATE  OF  CLERK  TO 

TRANSCRIPT  OF  RECORD 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  59,  inclusive,  contain  full, 
true  and  correct  copies  of  Complaint;  Answer;  Stip- 
ulation and  Order  Transferring  Proceeding  to  Cen- 
tral Division;  Stipulation  of  Facts;  Minute  Order 
and  Memorandum  Decision;  Objections  to  Form  of 
Conclusions  of  Law;  Findings  of  Fact  and  Conclu- 
sions of  Law ;  Judgment ;  Notice  of  Appeal ;  Stipu- 
lation Extending  Time  to  File  Record  and  Docket 
Cause  on  Appeal ;  Order  Extending  Time  to  Docket 
Cause  on  Appeal  and  for  Preparation  of  Record  on 
Appeal;  Appellant's  Statement  of  Points  to  be 
urged  upon  Appeal;  Appellant's  Designation  of 
Contents  of  Record  on  Appeal;  and  Designation  of 
Additional  Parts  of  Record  by  Appellee,  which  to- 
gether with  the  Original  Reporter's  Transcript 
transmitted  herewith  constitute  the  record  on  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Witness  my  hand  and  the  seal  of  the  said  District 
Court  this  2  day  of  July,  A.  D.  1942. 
[Seal]  EDMUND  L.  SMITH, 

Clerk 
By  THEODORE  HOCKE, 

Deputy 
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TESTIMONY 
The  Witness:     F.  Walton  Brown. 

Direct  Examination 
By  Mr.  Milliron: 

Q.     What  is  your  occupation,  Mr.  Brown  % 

A.     I  am  an  attorney. 

Q.  You  were  the  attorney  who  drew  trustee  in- 
denture, which  is  an  exhibit  in  this  case  ? 

A.     I  did. 

Q.  Will  you  state  when  the  matter  of  the  transfer 
of  the  property  from  your  father  was  first  taken  up 
with  [3*]  you? 

A.  Well,  it  is  a  long  story.  My  father  owned  that 
stock  in  Clardena, — he  owned  that  stock  in  the  Gar- 
dena  Syndicate  from  sometime  in  1906  and  the  prop- 
erty was  down  here  on  Dominguez  Hill. 

We  used  to  go  down  there  to  that  property  in  the 
early  days.  There  was  an  old  sump  on  there  that  had 
some  sulphur  water  in  it  which  was  believed  to  be 
an  indication  of  oil  on  the  property. 

Then  along  in  1911  or  1912  or  1913, — I  cannot  give 
the  exact  date — a  company  started  drilling  an  oil 
well  on  property  near  this  property,  and  then  the 
excitement  was  high. 

Everybody  hoped  there  would  be  oil  on  this  Gar- 
dena  Syndicate  property.  At  that  time  I  went  down 
there  a  number  of  times  with  my  father  and  we 
talked  over  the  situation  and  he  said  at  that  time 
if  he  made  any  money  out  of  the  oil  from  that  prop- 
erty, that  he  would  divide  it  with  my  mother  and  the 
children. 


*Page   numbering  appearing  at  top  of  page  of  original  certified 
Reporter's  Transcript. 
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(.Testimony  of  F.  Walton    Brown.) 

Thai  well  was  not  productive,  and  for  a  long  time 
nothing  happened  in  the  way  of  oil  developr 
down  there,  but  in  1921  or  1922  a  lease  of  the  prop- 
erty was  made  to  the  Union  Oil  Company  or  was 
rather  made  to  the  Burnham  Exploration  Company 
and  the  Union  Oil  Company  developed  it. 

They  drilled  a  well  which  came  in  sometime  in — 
shortly  before  this  trust  indenture  was  made.  When 
the  oil  well  [4]  came  in,  my  father  said  that  he 
wanted  to  carry  out  his  previous  statements  that  if 
any  money  came  in  out  of  the  well,  he  wanted  to 
divide  it  with  the  children. 

He  stated  that  he  would  give  one-fifth  of  the  stock 
he  owned  in  the  Gardena  Syndicate  to  my  mother, 
and  one-fifth  to  my  brother  and  one-fifth  to  my  sister 
and  one-fifth  to  himself  and  one-fifth  to  me.  He  re- 
tained one-fifth  himself. 

That  was  discussed  both  down  where  he  lived  with 
my  mother,  brother  and  sister  and  myself,  and  also 
he  came  up  here  quite  frequently  and  it  was  also 
discussed  with  me  many  times. 

The  three  children  all  said  they  would  not  be  will- 
ing to  accept  such  a  gift  because  the  extent  of  the 
oil  there  was  uncertain  and  it  might  not  last,  and 
we  did  not  feel  that  father  and  mother  ought  to  give 
away  the  property  without  retaining  in  some  way 
an  income  which  would  provide  for  them  as  long  as 
they  lived. 

So  my  father  asked  me  for  my  suggestion  and  I 
suggested  this  trust  arrangement  by  which  a  provi- 
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(.Testimony  of  F.  Walton  Brown.) 
sion  was  made  for  income  to  him  for  life  and  a  part 
of  the  income  to  the  children,  and  then  upon  the 
death  of  himself  and  my  mother  the  property  would 
go  to  the  children. 

With  that  in  view,  I  drew  the  trust  indenture.  It 
was  discussed  among  all  the  family  and  they  all  said 
they  felt  it  carried  out  that  idea  and  the  trust  inden- 
ture was  signed  up  and  the  property  was  transferred 
to  the  trustees.  [5] 

Q.  What  was  the  condition  of  your  father's 
health  in  1923  when  this  trust  indenture  was  drawn  ? 

A.     It  was  very  good. 

The  Court :     He  lived  how  many  years  after  1 

The  Witness:  I  think  it  was  eleven;  he  died  in 
1934. 

The  Court :     This  was  drawn  up  in  1923  % 

The  Witness:     Yes. 

The  Court :  August  23rd,  and  he  died  in  August 
of  1934? 

The  Witness :     Yes. 
By  Mr.  Milliron : 

Q.  At  the  time  this  trust  indenture  was  drawn, 
I  might  say,  you  were  one  of  the  trustees'? 

A.     That  is  right. 

Q.     Named  in  this1?  A.     Yes. 

Q.     And  also  one  of  the  beneficiaries  % 

A.     Yes. 

Q.  At  the  time  this  trust  indenture  was  drawn, 
it  provided  for  a  life  estate  to  your  father,  your 
mother  and  the  three  children  % 
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(/Testimony  of  P.  Wait  on  Brown.) 

By  Mr.  Mil  limn: 

Q.  At  thai  time,  what  persons  woe  living?  Who 
were  [6]  the  prospective  heirs  under  this  trust,  the 
prospective  beneficiaries  under  this  trust  who  were 
still  living  at  the  death  of  your  father? 

A.  Well,  my  sister  and  brother  and  myself  and 
my  mother  were  all  living.  There  were  two,  three, 
five,  eight  grandchildren  then  living. 

At  the  time  the  trust  indenture  was  entered  into, 
there  wrere  only  five  grandchildren. 

Q.  Three  grandchildren  were  born  after  the  trust 
indenture  was  written? 

A.  Yes.  No,  I  am  wrong.  There  were  only  seven 
and  not  eight. 

Mr.  Milliron :     That  is  all. 

Mr.  Harpole :     No  cross  examination. 

The  Court:     There  is  no  cross  examination? 

Mr.  Harpole :     No. 

The  Court :  Had  any  discussions  been  had  before 
this  oil  prospecting  began  to  materialize  ? 

The  Witness:     I  didn't  hear  you,  your  Honor. 

The  Court:  Had  any  definite  discussions  been 
had  between  yourself  and  your  father  before  the 
definite  prospect  of  oil  discovery  materialized? 

The  Witness:  We  never  discussed  the  details  of 
how  the  matter  would  be  arranged,  but  beginning 
before  1912  and  1913  he  said  to  me  if  he  got  any 
money  out  of  oil  on  that  property  he  would  divide 
it  with  the  children.  That  was  [7]  about  the  extent 
of  our  discussion. 
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(.Testimony  of  F.  Walton  Brown.) 

The  Court:  All  the  children  were  adults  at  the 
time? 

The  Witness:  The  children  were  all  adults  at 
that  time,  yes. 

The  Court:  Of  course,  you  were  not  dependent 
upon  your  father? 

The  Witness:  No,  we  were  not  dependent  upon 
him,  although  he  always  helped  us  and  was  gener- 
ous before  that. 

The  Court :  And  how  old  was  your  father  at  the 
time  this  indenture  was  made  in  1923 1 

The  Witness :     Fifty-six  years  old. 

The  Court:     Fifty-six? 

The  Witness :     Yes. 

The  Court:     He  died  at  the  age  of  sixty-six? 

The  Witness :     Sixty-seven. 

The  Court:     Sixty-seven? 

The  Witness:     Yes,  sir. 

The  Court :     All  right, 

Mr.  Milliron :  That  is  all,  if  the  Court  please.  We 
have  no  further  evidence. 

The  Court:  Does  the  Government  desire  to  pre- 
sent any  evidence  ? 

Mr.  Harpole:  No  other  evidence  other  than  the 
stipulation  that  has  been  introduced  by  the  plain- 
tiffs. 

[Endorsed]  :  Filed  July  3, 1942.  [8] 
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[Endorsed]:  No.  10185.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  Austen  (*.  Brown 
and  Marian  B.  Kenyon,  Executors  of  the  Estate  of 
Frederick  L.  Brown,  Deceased,  Appellees.  Tran- 
script of  Record.  UjDon  Appeal  from  the  District 
Court  of  the1  United  States  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed  July  3,  1942. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


Received  copy  of  the  within  Appellant's  statement 
of  points  to  be  urged  upon  appeal  this  1st  day  of 
July,  1942. 

CLARK  J.  MILLIRON 
Attorney  for  Appellee. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 
No.  10185 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

AUSTEN  G.  BROWN  and  MARIAN  B.  KEN- 
YON,  Executors  of  the  Estate  of  FREDERICK 
L.  BROWN,  Deceased, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 
TO  BE  URGED  UPON  APPEAL. 

1.  That  the  District  Court  erred  in  holding  that 
the  value  of  thirty-one  per  cent  of  the  corpus  of  the 
irrevocable  trust  created  by  Frederick  L.  Brown, 
the  decedent,  on  August  15,  1923,  should  be  excluded 
from  his  gross  estate  upon  his  death  in  the  year 
1934,  within  the  meaning  of  the  provisions  of  Section 
302(c)  of  the  Revenue  Act  of  1926. 

Dated :  This  1st  day  of  July,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney, 

E.  H.  MITCHELL, 

Asst.  U.  S.  Attorney, 

EUGENE  HARPOLE, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

By  EUGENE  HARPOLE, 

Attorneys  for  Defendant- 

Appeilant. 
Federal  Building, 
Los  Angeles,  California. 

[Endorsed] :  Filed  July  3,  1942. 
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No.  10185 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant, 


vs. 


Austen  G.  Brown  and  Marian  B.  Kenyon,  Executors 
of  the  Estate  of  Frederick  L.  Brown,  Deceased, 

Appellees. 


BRIEF  FOR  THE  UNITED  STATES. 


Opinion  Below. 
The  opinion  of  the  District  Court   [minute  order  and 
memorandum  decision,  R.  41-43]    is  unreported. 

Jurisdiction. 

This  is  an  action  for  the  recovery  of  estate  taxes  paid. 
The  complaint,  hied  February  13,  1941  [R.  1-35],  alleges 
that  the  taxes  were  wrongfully  exacted  and  that  the  claim 
for  refund,  filed  December  15,  1939,  was  rejected  on  April 
1,  1940  [R.  7-8]  ;  also,  that  the  action  is  brought  under 
Section  24  (20)  of  the  Judicial  Code,  as  amended  (U. 
S.  C,  Title  28,  Sec.  41  (20)).  [R.  2.)  The  case  is 
brought  to  this  Court  by  notice  of  appeal  filed  February 
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25.  1942  [R.  55],  from  the  judgment  of  the  District 
Court  entered  November  25.  1941.  [R.  53-54.  j  The  jur- 
isdiction of  this  Court  is  invoked  under  Section  128  (a) 
of  the  Judicial  Code,  as  amended  (U.  S.  C,  Title  28, 
Sec.  225). 

Question  Presented. 

In  1923  the  decedent  created  an  irrevocable  trust,  pro- 
viding for  distribution  of  the  income  in  varying  propor- 
tions to  himself  and  family.  During  his  lifetime,  the 
decedent  actually  received  31  per  cent  of  the  total  trust 
income.  The  trust  was  to  terminate  upon  the  death  of 
the  survivor  of  the  decedent  and  his  wife,  whereupon  the 
corpus  was  to  vest  absolutely  in  equal  shares  in  their 
children,  if  living.  If  any  child  should  then  be  dead,  his 
share  was  to  vest  in  his  issue  and/or  spouse  in  stated  pro- 
portions, and  in  default  of  issue  or  spouse  the  share  would 
vest  as  if  that  child  had  not  been  named  as  a  remainder- 
man. The  decedent  died  in  1934.  The  question  is  whether 
31  per  cent  of  the  value  of  the  trust  corpus  is  includible 
in  the  gross  estate  as  a  transfer  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  death  under  Sec- 
tion 302  (c)  of  the  Revenue  Act  of  1926. 

Statute  and  Regulations  Involved. 
The   pertinent   statutory   provisions   are   set    forth   and 
the    regulations    are    mentioned    in    the    appendix,    infra, 
pages  13  to  18. 
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Statement. 

The  case  was  tried  without  a  jury.  [R.  45.]  A  stipu- 
lation of  facts  was  hied  [R.  39-40,  45]  and  oral  and 
documentary  evidence  was  also  received.  [R.  45,  62-66.] 
Thereafter  the  District  Court  rendered  its  decision  in 
writing  [R.  41-43,  45  |,  with  special  findings  of  fact  and 
conclusions  of  law.  [R.  45-51.)  Judgment  was  entered 
for  the  taxpayers  in  the  principal  sum  of  $9,534.40  [R. 
53-54].  from  which  the  defendant  took  this  appeal. 

The  facts  are  undisputed.  So  far  as  material,  they 
may  be  summarized  as  follows   ( R.  13-27,  39-40,  45-50]  : 

The  taxpayers  are  the  executors  of  the  last  will  and 
testament  of  Frederick  L.  Brown,  who  died  on  the  8th 
day  of  August,  1934,  at  the  age  of  6"  years.  On  August 
15,  1923,  the  decedent  and  his  wife,  who  is  now  also  de- 
ceased, created  an  irrevocable  trust  whereby  he  transferred 
to  himself  and  their  two  sons  (Walton  Brown  and  Austen 
G.  Brown)  as  trustees,  130^  shares  of  capital  stock  of 
Gardena  Syndicate,  then  owned  by  the  decedent.  [R. 
45-48.] 

The  trust  indenture  provided  that  the  decedent  should 
receive  the  first  $30,000  of  the  trust  income.  Thereafter, 
the  trustees  were  to  pay  him  during  his  life  $500  per 
month  out  of  income.  A  similar  monthly  income  was  then 
to  be  paid  to  his  wife.  Subject  to  an  accumulation  to 
secure  the  foregoing  payments,  the  balance  of  the  income 
was  distributable  mainly  to  their  three  children.  [R. 
21-23,  48.]      Tn  accordance  with  these  provisions  of  the 


trust  agreement,  the  decedent  actually  received  during  his 
lifetime  31  per  cent  of  the  total  trust  income.     [R.  14-15.] 

The  trust  was  to  terminate  upon  the  death  of  the  sur- 
vivor of  the  decedent  and  his  wife.  Thereupon,  the  corpus 
was  to  vest  absolutely  in  equal  shares  in  their  children,  if 
living.  If  any  child  should  then  be  dead,  his  share  was 
to  vest  in  his  issue  and  spouse  in  stated  proportions.  In 
default  of  issue  or  spouse  the  share  would  vest  as  if  that 
child  had  not  been  named  as  a  remainderman.     [R.  24-25.] 

No  right  of  alteration  or  amendment,  or  other  right 
of  revocation  or  control  was  retained  by  the  decedent  or 
his  wife,  either  alone  or  with  any  other  person.  The 
trust  was  in  full  force  at  the  time  of  the  decedent's  death 
in  1934.  It  terminated  according  to  its  terms  upon  the 
death  of  the  wife,  on  February  8,  1940.     [R.  46-47.] 

The  estate  tax  return  filed  by  the  executors  in  1935 
with  the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California,  disclosed  no  estate  tax  to  be  due. 
The  Commissioner  of  Internal  Revenue  thereafter  de- 
termined a  deficiency  in  the  estate  tax  of  $9,534.60,  with 
interest.  This  resulted  from  the  inclusion  in  the  gross 
estate  of  the  value  ($142,552.05)  of  31  per  cent  of  the 
130)4  shares  of  stock  of  the  Gardena  Syndicate,  which 
the  decedent  had  transferred  in  trust  in  1923.  The  Com- 
missioner's action  was  based  upon  Section  302  (c)  of  the 
Revenue  Act  of  1926,  as  amended.     [R.  48-49.] 

In  April  of  1940  the  Commissioner  rejected  a  claim  for 
refund  filed  the  preceding  December.  This  suit  was  then 
filed,  and  resulted  in  a  judgment  in  favor  of  the  taxpayers. 
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The  District  Court  concluded  that  the  decedent  had  not 
made  a  transfer  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  death.  The  United  States  there- 
upon took  this  appeal.      |  R.  49-50.] 

Statement  of  Points  to  Be  Urged. 

The  court  below  erred  (1)  in  holding-  that  the  value 
of  31  per  cent  of  the  corpus  of  the  trust  created  by  the 
decedent  in  1923,  was  not  includible  in  his  gross  estate 
under  Section  302  (c)  of  the  Revenue  Act  of  1926;  (2) 
in  entering-  judgment  for  the  taxpayers  in  the  principal 
sum  of  $9,534.40. 

Summary  of  Argument. 

The  decedent  made  a  transfer  by  trust  which  was  in- 
tended to  take  effect  in  possession  or  enjoyment  at  or 
after  his  death,  within  the  meaning  of  Section  302  (c) 
of  the  Revenue  Act  of  1926.  This  is  true  because  the 
rights  of  the  remaindermen  were  in  fact  contingent  upon 
their  surviving  the  decedent.  Thus,  the  ultimate  disposi- 
tion of  the  corpus  of  the  trust  was  suspended  during  the 
lifetime  of  the  decedent. 

Moreover,  at  least  31  per  cent  of  the  trust  corpus  is 
includible  in  the  gross  estate  under  Section  302  (c),  be- 
cause the  decedent  received  that  portion  of  the  trust  in- 
come during  his  lifetime,  pursuant  to  an  express  reserva- 
tion in  the  trust  indenture.  Such  a  reservation  is  suffi- 
cient in  itself  to  justify  the  conclusion  that  the  transfer 
was  intended  to  take  effect  at  death. 

In  any  event,  the  validity  of  the  foregoing  conclusion 
becomes  apparent  when  the  provisions  of  the  trust  in- 
denture are  considered  as  a  whole. 


ARGUMENT. 

The  Decedent  Made  a  Transfer  by  Trust  Which  Was 
Intended  to  Take  Effect  in  Possession  or  Enjoy- 
ment at  or  After  His  Death. 

The  only  issue  in  this  case  is  whether,  by  the  trust 
created  in  1923,  the  decedent  made  a  transfer  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after  his 
death,  within  the  meaning  of  Section  302  (c)  of  the  Reve- 
nue Act  of  1926,  c.  27,  44  Stat.  9.  [Appendix,  infra, 
p.  13.  |  In  contending  that  he  did  make  such  a  transfer, 
we  rely  upon  the  trust  provisions  for  disposition  of  corpus, 
and  for  the  reservation  to  the  decedent  of  a  life  interest 
in  a  substantial  portion  of  the  trust  income.  Either  pro- 
vision is  sufficient  in  itself  to  justify  inclusion  in  the  gross 
estate  of  31  per  cent  of  the  value  of  the  trust  corpus.1 
In  any  event,  the  two  combined  show  clearly  that  the  dece- 
dent made  a  transfer  intended  to  take  effect  at  death. 

a.  The  Ultimate  Disposition  of  the  Trust  Corpus 
Was  Suspended  During  the  Lifetime  of  the 
Decedent. 

The  trust  created  in  1923  was  to  terminate  upon  the 
death  of  the  survivor  of  the  decedent  and  his  wife. 
"Thereupon,"  the  indenture  provides,  "the  title  to  said 
trust  property  shall  vest  absolutely  in  equal  shares  in"  the 
three  children,  if  living.  Thus,  it  is  apparent  that  the  ulti- 
mate disposition  of  the  corpus  of  the  trust  was  suspended 
during  the  lifetime  of  the  decedent. 


lIn  determining  the  deficiency,  the  Commissioner  included  only  31  per 
cent  of  the  corpus  because  that  represented  the  portion  of  the  trust  income 
which  the  decedent  received  during  his  lifetime.  The  entire  corpus  would 
properly  be  includible  if  we  are  right  in  our  first  argument.  However,  no 
increased  deficiency  has  been  asserted. 
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The  statute  couples  transfers  intended  to  take  effect 
at  death  with  transfers  made  in  contemplation  of  death, 
and  evinces  an  intention  to  treat  them  alike.  It  was 
clearly  designed  to  reach  substitutes  for  testamentary  dis- 
positions and  thus  to  prevent  evasion  of  the  estate  tax. 
(United  States  v.  Wells,  283  U.  S.  102,  116-117.)  We 
submit  that  the  instant  transfer  was  a  substitute  for  a 
testamentary  disposition  in  a  very  real  sense  since  it  pro- 
vided for  the  distribution  of  the  bulk  of  the  grantor's 
property  after  his  death.2 

We  are  not  obliged  to  maintain  that  there  was  a  "trans- 
fer" of  the  trust  property  from  the  decedent  to  others 
at  his  death.  Tyler  v.  United  States,  281  U.  S.  497. 
502;  United  States  v.  Jacobs,  306  U.  S.  363,  367,  rehear- 
ing' denied,  306  U.  S.  620.  The  statute  contemplates  the 
inclusion  of  property  donatively  transferred  where  the 
possession  or  enjoyment  of  the  ultimate  taker  is  deferred 
until  at  or  after  the  donor's  death  (ef.  Helvering  v. 
Hatchings,  312  U.  S.  393:  United  States  v.  Pclzer,  312  U. 
S.  399;  Rycrson  v.  United  States,  312  U.  S.  405).  This 
is  clearly  such  a  case  because  the  rights  of  the  remainder- 
men were  in  fact  contingent  at  all  times  during-  the  life- 
time of  the  survivor  of  the  grantor  and  his  wife.  In 
other  words,  the  rights  of  the  remaindermen  could  not 
become  indefeasibly  fixed  until  at  or  after  the  grantor's 
death. 


2It  is  immaterial  that  there  may  have  1  ■cen  completed  gifts  upon  the 
creation  of  the  trust.  Hughes  z:  Commissioner.  104  F.  (2d)  144  (C  C  \ 
9th);  Hcrzog  v.  Commissioner.  116  F.  (2d)  591  (C.  C.  A.  2d).  The  same 
is  true  of  gifts  in  contemplation  of  death.  Nevertheless,  such  gifts  are  sub- 
ject to  estate  tax  when  the  donor  dies.  Fish  v.  Helvering,  75  F.  (2d)  769 
(App.  D.  C).  See  Estate  of  Sanford  v.  Commissioner,  308  U.  S.  39.  45: 
Hersog  v.  Commissioner,  supra,  p.  595.  Xo  gift  tax  was  paid  on  the  instant 
transfer,  hecause  the  trust  was  created  prior  to  adoption  of  the  first  gift 
tax  law  in  1924. 
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Our  view  is  supported  by  H  elver  in  g  v.  Hallock,  309  U. 
S.  106.  The  decedent  had  there  created  a  trust  to  pay 
the  income  to  his  wife  for  life  and  upon  her  death  to  de- 
liver the  principal  to  the  grantor,  if  living.  If  he  should 
not  then  be  living,  the  property  was  to  go  to  his  children. 
The  garntor  predeceased  his  wife  and  the  Court  held  that 
the  value  of  his  interest3  was  properly  includible  in  the 
gross  estate  as  a  transfer  intended  to  take  effect  at  or 
after  death.  In  so  holding,  the  Court  expressly  overruled 
its  own  prior  decisions  in  the  St.  Louis  Trust  Co.  cases 
(Helvering  v.  St.  Louis  Trust  Co.,  296  U.  S.  39;  Becker 
v.  St.  Louis  Trust  Co.,  296  U.  S.  48)  and  said  (pp.  110- 
111): 

Whether  the  transfer  made  by  the  decedent  in  his 
lifetime  is  "intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  his  death"  by  reason  of  that 
which  he  retained,  is  the  crux  of  the  problem.  We 
must  put  to  one  side  questions  that  arise  under  sec- 
tions of  the  estate  tax  law  other  than  Section  302  (c) 
— sections,  that  is,  relating  to  transfers  taking  place 
at  death.  Section  302  ( c)  deals  with  property  not 
technically  passing  at  death  but  with  interests  there- 
tofore created.  The  taxable  event  is  a  transfer  inter 
vivos.  But  the  measure  of  the  tax  is  the  value  of  the 
transferred  property  at  the  time  when  death  brings 
it  into  enjoyment. 

Tn   the  instant   case  there   was   a  possibility  of   reverter, 
remote  though  it  may  have  been,  and  the  eventual  dispo- 


>The  Commissioner  did  noi  attempt  to  include  the  value  of  the  entire 
corpn--  l>nt  deducted  therefrom  the  value  of  the  wife's  outstanding  life 
interest.  Under  the  rationale  of  the  Conn's  decision,  it  is  helieved  that 
the  entire  value  could  have  been  included  and  that  the  court  in  Central 
Nat.  Bank  of  Cleveland  v.  United  States,  -11  F.  Supp.  2.59  (C.  Cls.)  erred 
(p.    2AX)    in    concluding    to    the    contrary. 


sition  of  the  property  under  the  deed  of  trust  was  fixed 
with  reference  to  the  decedent's  death.  The  gifts  to  the 
remaindermen  did  not  and  could  not  take  effect  in  pos- 
session or  enjoyment  until  at  or  after  the  happening  of 
that  event. 

The  H alloc k  case  has  not  been  restricted  to  its  precise 
facts.  It  has  been  applied  in  other  cases  presenting  ana- 
logous situations.  Some  of  these  cases  are  as  follows : 
Commissioner  v.  disc,  122  F.  (2d)  998  (C.  C.  A.  9th  i. 
certiorari  denied,  March  30,  1942;  Commissioner  v. 
Wilder s  Estate,  118  F.  (2d)  281  ( C.  C.  A.  5th),  cer- 
tiorari denied,  314  U.  S.  634;  Chase  Nat.  Bank  v.  United 
States,  116  F.  (2d)  625  ( C.  C.  A.  2d):  Commissioner  v. 
Washer,  127  F.  (2d)  446  (C.  C.  A.  6th),  petition  for 
certiorari  pending;  Van  Vrankcn  v.  Helvering,  115  F. 
(2d)  709  (C.  C.  A.  2d),  certiorari  denied,  313  U.  S.  585: 
Chase  Nat.  Bank  of  City  of  New  York  v.  Higgins,  38  F. 
Supp.  858  ( S.  D.  N.  Y.).  Cf.  also  Helvering  v.  Le  Giersc, 
312  U.  S.  531.  On  the  other  hand,  the  court  in  Com- 
missioner v.  Kellogg,  119  F.  (2d)  54  ( C.  C.  A.  3d),  gave 
the  Hal  lock  case  a  narrow  interpretation.  However,  we 
submit  that  the  Kellogg  case  was  incorrectly  decided. 

For  the  foregoing  reasons,  we  maintain  that  the  in- 
stant transfer  is  taxable  under  Section  302  (c). 

b.  The  Transfer  Was  Intended  to  Take  Effect  at 
Death  to  the  Extent  That  the  Decedent  Re- 
served a  Life  Interest  in  the  Trust  Income. 

In  advancing  this  alternative  contention  based  upon  the 
decedent's  reservation  of  a  life  interest  in  a  substantial 
part  of  the  trust  income,  we  are  not  unmindful  of  the 
decision  of  the  Supreme  Court  in  Hassctt  v.  Welch,  303 
U.  S.  303.     That  case  held  that,  notwithstanding  Section 
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302  (h)  of  the  Revenue  Act  of  1926,  the  1931  and  1932 
amendments  to  Section  302  (c)  of  that  Act  [Appendix, 
infra,  p.  13]  were  not  applicable  to  transfers  made  prior 
to  the  adoption  of  the  amendments.  Since  the  instant 
transfer  was  made  in  1923,  therefore,  we  are  not  relying 
upon  those  amendments  although  they  provide  expressly 
for  the  inclusion  of  trust  property  of  which  the  grantor 
has  reserved  the  income  for  life. 

We  now  argue  that,  by  reason  of  the  reservation  of 
income  here,  the  decedent  made  a  transfer  intended  to  take 
effect  in  possession  or  enjoyment  at  his  death,  within  the 
meaning  of  Section  302  (c)  as  it  read  before  the  amend- 
ments. This  of  course  presents  no  question  of  retroac- 
tivity because  this  provision  of  Section  302  (c)  was  in 
effect  when  the  trust  was  created  in  1923,4  as  well  as  in 
1934  when  the  decedent  died.  The  Supreme  Court  did 
not  consider  this  issue  in  Hassett  v.  Welch,  supra,  but 
dealt  exclusively  with  the  claimed  retroactive  operation  of 
the  later  amendments. 

It  seems  clear  that,  at  least  to  the  extent  of  31  per  cent 
of  the  value  of  the  trust  corpus,  the  remaindermen  came 
into  possession  and  enjoyment  of  the  property  only  upon 
the  death  of  the  decedent.  Tn  reserving  that  much  of 
the  income  from  the  property,  the  decedent  obviously 
retained  the  most  substantial  present  incident  of  owner- 
ship. Assuming  for  this  purpose  that  the  remainder  in- 
terests were  "vested  in  title"  (see  argument  under  point  a, 
supra),  the  transfer  plainly  did  not  take  effect  in  posses- 
sion or  enjoyment  so  long  as  the  decedent  was  receiving 
the  income.     This  would  seem  to  be  one  case  which  Sec- 


4See   Section  402  (c)    of   the  Revenue  Act  of   1921.   c.   136,  42  Stat.   227. 
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tion  302  (c)  in  its  original  form  was  certainly  intended 
to  cover.  See  Nichols  v.  Coolidge,  274  U.  S.  531,  542- 
543.  The  state  courts  have  uniformly  so  held  in  con- 
struing identical  provisions.  See  annotation  in  100  A. 
L.  R.  1244,  1248-1251. 

It  is  true  that  the  Supreme  Court  held  to  the  contrary 
in  May  v.  Heiner,  281  U.  S.  238.  But  we  believe  that 
case  is  no  longer  the  law  in  view  of  the  later  decision  in 
Helveriny  v.  Hallock,  supra.  Mr.  Justice  Roberts,  dis- 
senting- in  the  Hallock  case,  so  construed  the  majority 
opinion.  Moreover,  the  Board  of  Tax  Appeals  has  un- 
equivocally so  held  in  Hughes  v.  Commissioner,  44  B.  T. 
A.  1196,  where  the  facts  are  substantially  the  same  as  in 
the  case  at  bar.  See  also,  Reynolds  v.  Commissioner, 
45  B.  T.  A.  44;  Fish  v.  Commissioner,  45  B.  T.  A.  120. 

We  submit  that  the  present  position  of  the  Board  of 
Tax  Appeals  is  correct,  and  that  the  court  below  there- 
fore erred  in  its  interpretation  of  the  scope  of  the  Hallock 
decision. 

c.  Viewing  the  Interests  Retained  by  the  Dece- 
dent as  a  Whole,  the  Transfer  Took  Effect 
at  Death. 

Experience  with  the  doctrine  of  Helvering  v.  Clifford. 
309  U.  S.  331,  demonstrates  that  the  combination  of 
several  factors  may  result  in  tax  consequences  beyond 
those  reached  where  one  or  more  of  the  factors  appears 
in  isolation.  That  approach  seems  equally  appropriate 
here.  It  is  not  necessary  to  consider  the  provisions  of 
the  trust  indenture  piecemeal. 

While  we  believe  that  the  tax  here  can  be  sustained  upon 
either  of  the  grounds  advanced  above,  when  the  interests 
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retained  by  the  decedent  are  viewed  as  a  whole,  it  seems 
plain  that  he  made  a  transfer  intended  to  take  effect  in 
possession  or  enjoyment  at  death.  No  child  could  have 
any  assurance  that  a  share  of  the  corpus  would  vest  in 
him  until  the  death  of  the  decedent  and  his  wife.  More- 
over, in  no  event  could  the  remainderman  come  into 
actual  possession  and  enjoyment  of  that  part  of  the  prop- 
erty from  which  the  decedent  was  receiving  income  until 
after  his  death.  A  consideration  of  these  factors  in  com- 
bination, clearly  leads  to  the  conclusion  that  the  decedent 
made  a  transfer  falling  within  the  statute. 

Conclusion. 
The  judgment  of  the  court  below  should  be  reversed. 

Respectfully  submitted, 

Samuel  O.  Clark,  Jr., 

Assistant  Attorney  General, 

Sewall  Key, 

Gerald  L.  Wallace, 

L.  W.  Post, 
Special  Assistants  to  the  Attorney  General, 

Leo  V.  Silverstein, 
United  States  Attorney, 

E.  H.  Mitchell, 

.  Issistant  United  States  Attorney, 

Eugene  Harpole, 

Special  Attorney,  Bureau  of  Internal  Revenue. 

September,  1942. 
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APPENDIX. 
Revenue  Act  of  1926,  c.  27,  44  Stat.  9: 

Sec.  302  [as  amended  by  Section  404  of  the  Reve- 
nue Act  of  1934,  c.  277.  48  Stat.  680].  The  value  of 
the  gross  estate  of  the  decedent  shall  be  determined  by 
including  the  value  at  the  time  of  his  death  of  all 
property,  real  or  personal,  tangible  or  intangible, 
wherever  situated,  except  real  property  situated  out- 
side the  United  States — 

******** 

(c)  [as  originally  enacted]  |  To  the  extent  of  any 
interest  therein  of  which  the  decedent  has  at  any 
time  made  a  transfer,  by  trust  or  otherwise,  in  con- 
templation of  or  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  his  death,  except  in  case  of 
a  bona  fide  sale  for  an  adequate  and  full  considera- 
tion in  money  or  money's  worth.     *     *     * 

(c)  [as  amended  by  Joint  Resolution  of  March  3, 
1931,  Public,  No.  131,  71st  Cong.,  and  by  Section 
803  (a)of  the  Revenue  Act  of  1932,  c.  209,  47  Stat. 
169].  To  the  extent  of  any  interest  therein  of  which 
the  decedent  has  at  any  time  made  a  transfer,  by 
trust  or  otherwise,  in  contemplation  of  or  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after  his 
death,  or  of  which  he  has  at  any  time  made  a  trans- 
fer, By  trust  or  otherwise,  under  which  he  has  re- 
tained for  his  life  or  for  any  period  not  ascertain- 
able without  reference  to  his  death  or  for  any  period 
which  does  not  in  fact  end  before  his  death  CI)  the 
possession  or  enjoyment  of.  or  the  right  to  the  income 
from,  the  property,  or  (2)  the  right,  either  alone  or 
in  conjunction  with  any  person,  to  designate  the  per- 
sons who  shall  possess  or  enjoy  the  property  or  the 
income  therefrom ;  except  in  case  of  a  bona  fide  sale 
for  an  adequate  and  full  consideration  in  money  or 
money's  worth.     *     *     * 
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Treasury  Regulations  80  (1937  ed.)  : 

Art.  15  |  as  amended  by  T.  D.  5008,  1940-2  Cum. 
Bull.  286].  Transfers  during  life. — The  following 
classes  of  transfers  made  by  the  decedent  prior  to  his 
death,  whether  in  trust  or  otherwise,  if  not  constitut- 
ing bona  fide  sales  for  an  adequate  and  full  con- 
sideration in  money  or  money's  worth,  are  subject  to 
the  tax :  ( 1 )  transfers  in  contemplation  of  death 
(see  article  16) ;  (2)  transfers  conditioned  upon  the 
decedent's  death  (see  article  17) ;  (3)  transfers  under 
which  the  decedent  reserved  or  retained  (in  whole 
or  in  part)  the  use,  possession,  rents,  or  other  in- 
come or  enjoyment  of  the  transferred  property,  for 
his  life,  or  for  a  period  not  ascertainable  without 
reference  to  his  death,  or  for  a  period  of  such  dura- 
tion as  to  evidence  an  intention  that  it  should  extend 
to  his  death;  including  also  the  reservation  or  reten- 
tion of  the  use,  possession,  rents,  or  other  income,  the 
actual  enjoyment  of  which  was  to  await  the  termina- 
tion of  a  transferred  precedent  interest  or  estate  (see 
article  18);     *     *     *. 

The  value  of  transferred  property  includible  in  the 
gross  estate  is  the  value  thereof  at  the  date  of  dece- 
dent's death,  *  *  *.  If  a  portion  only  of  the  prop- 
erty was  so  transferred  as  to  come  within  the  terms 
of  the  statute,  only  a  corresponding  proportion  of  the 
value  of  the  property  should  be  included  in  ascertain- 
ing the  value  of  the  gross  estate.     *     *     * 

******** 

Art.  17  [as  amended  by  T.  D.  5008.  supra].    Trans- 
fers  conditioned  upon   survivorship. — The   statutory 
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phrase,  "a  transfer     *     *     *     intended  to  take  effect 
in  possession  or  enjoyment   at   or  after   his  death," 
includes  a  transfer  by  the  decedent  prior  to  his  death 
(other  than  a  bona  fide  sale  for  an  adequate  and  full 
consideration  in  money  or  money's  worth)   whereby 
and  to  the  extent  that  the  beneficial  title  to  the  prop- 
erty transferred   (if  the  transfer   was  in  trust),   or 
the  legal  title  thereto  (if  the  transfer  was  otherwise 
than  in  trust),  is  not  to  pass  from  the  decedent  to 
the  donee  unless  the  decedent  dies  before  the  donee 
or  another  person,  or  its  passing  is  otherwise  condi- 
tioned upon  decedent's  death ;  or,  if  title  passed  to  the 
donee,  it  is  to  be  defeated  and  the  property  is  to  re- 
vert to  the  decedent  as  his  own  should  he  survive  the 
donee  or  another  person,  or  the  reverting  of  the  prop- 
erty to  the  decedent  is  conditioned  upon  some  other 
contingency  terminable  by  his  death.     Since  in  such 
transfers  the  decedent's  death  is  requisite  to  a  termi- 
nation of   his   interest   in   the   property,   it   is   unim- 
portant  whether   his   interest   be  denominated   a   re- 
version or  a  possibility  of  reverter,  whether  it  arose 
by  implication  of  law  or  by  the  express  terms  of  the 
instrument  of  transfer,  and  whether  the  interest  of 
the  donee  be  contingent  or  vested  subject  to  be  di- 
vested, and  the  tax  will  apply,  unless  otherwise  pro- 
vided in  the  next  succeeding  paragraph,  without  re- 
gard to  the  time  when  the  transfer  was  made,  whether 
before  or  after  the  enactment  of  the  Revenue  Act  of 
1916.    Thus,  upon  a  transfer  by  a  decedent  of  prop- 
erty in  which  an  estate  for  life  is  given  to  one  and 
an  estate  in  remainder  to  another,  but  with  a  pro- 
vision added  that  the  estate  in  remainder  shall  revest 
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in  the  decedent  should  he  survive  the  owner  of  the 
life  estate,  there  is  to  be  included,  in  determining  the 
value  of  the  decedent's  gross  estate  following  his 
death,  the  value  as  of  the  date  of  his  death  of  the 
estate  in  remainder,  if  the  life  estate  is  then  outstand- 
ing. The  value  of  the  outstanding  life  estate  is  not 
to  be  included  in  determining  the  value  of  the  gross 
estate,  unless  that  estate  had  been  transferred  in  con- 
templation of  the  decedent's  death,  or  otherwise  as 
to  render  it  a  part  of  the  gross  estate.  If  by  reason 
of  an  election  by  the  executor  the  valuation  of  the 
gross  estate  is  governed  by  the  provisions  of  article 
11,  adjustments  in  the  values  of  such  transferred 
estates  may  be  required.     (See  article  15.) 

Where  the  transfer  was  made  during  the  period 
between  November  11,  1935  (that  being  the  date  upon 
which  the  Supreme  Court  of  the  United  States  ren- 
dered its  decisions  in  the  cases  of  Helvering  v.  St. 
Louis  Union  Trust  Co.  (296  U.  S.,  39  [Ct.  D.  1047, 
C.  B.  XIV-2,  339  (1935)])  and  Becker  v.  St.  Louis 
Union  Trust  Co.  (296  U.  S.,  48  [Ct.  D.  1046,  C.  B. 
XIV-2,  337  (1935)])  and  January  29,  1940  (that 
being  the  date  upon  which  such  Court  rendered  its 
decisions  in  Helvering  v.  Hallock  and  companion 
cases  (309  U.  S.,  106  [Ct.  D.  1440,  C.  D.  1940-1, 
223]),  and  the  Commissioner,  whose  determination 
therein  shall  be  conclusive,  determines  that  such  trans- 
fer is  classifiable  with  the  transfers  involved  in  such 
two  cases  decided  on  November  11,  1935,  rather 
than  with  the  transfer  involved  in  the  case  of  Klein 
v.  United  States  (283  U.  S.,  231   [Ct.  D.  333,  C.  B. 
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X-l,  462  (  1931  )  |  ).  previously  decided  by  .such  Court, 
then  the  property  so  transferred  shall  not  be  included 
in  the  decedent's  gross  estate  under  the  provisions  of 
this  article,  if  the  following  condition  is  also  met: 
Such  transfer  shall  have  been  finally  treated  for  all 
gift  tax  purposes,  both  as  to  the  calendar  year  of 
such  transfer  and  subsequent  calendar  years,  as  a  gift 
in  an  amount  measured  by  the  value  of  the  property 
undiminished  by  reason  of  a  provision  in  the  instru- 
ment of  transfer  by  which  the  property,  in  whole  or 
in  part,  is  to  revert  to  the  decedent  should  he  survive 
the  donee  or  another  person,  or  the  reverting  thereof 
is  conditioned  upon  some  other  contingency  terminable 
by  decedent's  death. 

Art.  18  [as  amended  by  T.  D.  4868,  1938-2  Cum. 
Bull.  355].  Transfers  with  possession  or  enjoyment 
retained.  Except  in  the  case  of  a  bona  ride  sale  for 
an  adequate  and  full  consideration  in  money  or 
money's  worth,  the  gross  estate  embraces  (section 
302  (c),  as  amended)  all  property  transferred  by  the 
decedent,  whether  in  trust  or  otherwise,  if  he  retained 
or  reserved  the  use,  possession,  right  to  the  income,  or 
other  enjoyment  of  the  transferred  property,  and  if 
the  transfer  was  made — 

(1)  At  any  time  after  10:30  p.  in.,  eastern 
standard  time,  March  3.  1931,  and  such  reten- 
tion or  reservation  is  for  his  life,  or  for  such  a 
period  as  to  evidence  his  intention  that  it  should 
extend  at  least  for  the  duration  of  his  life  and 
his  death  occurs  before  the  expiration  of  such 
period;  or 
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(2}  At  any  time  after  5  p.  m.,  eastern  stand- 
ard time,  June  6,  1932,  and  such  retention  or 
reservation  is  for  any  period  mentioned  in  (1) 
or  for  any  period  not  ascertainable  without  refer- 
ence to  his  death. 

A  reservation  for  a  "period  not  ascertainable  without 
reference  to  his  death"  may  be  illustrated  by  a 
reservation  of  the  right  to  receive,  in  quarterly  pay- 
ments, the  income  of  the  transferred  property  where 
none  of  the  income  between  the  last  quarterly  payment 
and  decedent's  death  was  to  be  received  by  him  or  his 
estate;  or  by  a  reservation  of  a  life  estate  following 
a  precedent  estate  for  life  or  a  term  of  years. 

The  use,  possession,  right  to  the  income,  or  other 
enjoyment  of  the  property,  will  be  considered  as  hav- 
ing been  retained  by  or  reserved  to  the  decedent  to 
the  extent  that  during  any  such  period  it  is  to  be  ap- 
plied towards  the  discharge  of  a  legal  obligation  of 
the  decedent,  or  otherwise  for  his  pecuniary  benefit. 

If  such  retention  or  reservation  is  of  a  part  only 
of  the  use,  possession,  income,  or  other  enjoyment  of 
the  property,  then  only  a  corresponding  proportion  of 
the  value  of  the  property  should  be  included  in  de- 
termining the  value  of  the  gross  estate. 

(See  article  15.) 
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JURISDICTION. 

This  is  an  action  for  the  recovery  of  estate  taxes  paid. 
The  complaint,  filed  February  13.  1941  [R.  1-35],  al- 
leges that  the  taxes  were  wrongfully  exacted  and  that  the 
claim  for  refund,  filed  December  15,  1939,  was  rejected 
on  April  1,  1940  JR.  7-8]  ;  also,  that  the  action  is  brought 
under  Section  24  (20)  of  the  Judicial  Code,  as  amended. 
(U.  S.  C,  Title  28,  Sec.  41  (20).)  |  R.  2.  |  The  case 
is  brought  to  this  Court  by  notice  of  appeal  filed  Febru- 
ary 25,  1942  [R.  55],  from  the  judgment  of  the  District 
Court  entered  November  25.  1941.  [R.  53-54.  |  The 
jurisdiction  of  this  Court  is  invoked  under  Section  128  (  a  ) 
of  the  Judicial  Code,  as  amended.  ( U.  S.  C,  Title  28. 
Sec.  225.) 
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QUESTIONS   PRESENTED. 

The  questions  presented  are: 

(1)  Whether,  under  the  provisions  of  Sec.  302(c)  of 
the  Revenue  Act  of  1926,  any  portion  of  the  value  of 
the  corpus  of  an  irrevocable  trust  created  in  1923  was 
includable  in  the  gross  estate  of  the  trustor  who  died  in 
1934,  where  the  trust  was  not  created  in  contemplation 
of  death,  and  where  the  trustor  retained  no  interest  what- 
soever in  the  corpus,  nor  any  right  or  power  to  in  any 
way  alter  or  amend  the  trust  or  any  of  the  terms  thereof, 
and  where  the  trustor  made  no  provision  whatsoever  for 
any  retention  or  reversion  of  any  part  of  the  corpus,  but 
reserved  only  the  right  to  receive  a  portion  of  the  income 
therefrom  during  his  life. 

( 2 )  Whether  the  retroactive  application  of  the  amend- 
ment of  March  3,  1931,  made  to  Section  302(c)  of  the 
Revenue  Act  of  1926,  would  be  in  violation  of  the  Fifth 
Amendment  of  the  Constitution  of  the  United  States. 

STATUTE   INVOLVED. 

The  statute  involved  is  Section  302(c)  of  the  Revenue 
Act  of  1926.  The  text  of  this  section  so  far  as  here 
applicable  is  set  forth  in  the  appendix  hereto  at  page  59. 
Subsequent  amendments  to  this  section  by  the  Joint  Reso- 
lution of  March  3,  1931,  and  by  Section  803(a)  of  the 
Revenue  Act  of  1932  are  also  set  forth  in  the  appendix 
at  page  60. 


STATEMENT  OF  THE  CASE. 

The  taxpayers  arc  the  executors  of  the  la^t  will  and 
testament  of  Frederick  L.  Brown,  who  died  on  the  8th 
day  of  August,  1934,  at  the  age  of  67  years.  On  August 
15,  1923.  the  decedent  and  his  wife,  who  is  now  also 
deceased,  having  died  in  1940,  created  an  irrevocable  trust 
whereby  he  transferred  to  himself  and  their  two  sons 
(Walton  Brown  and  Austen  G.  Brown)  as  trustees,  130^4 
shares  of  capital  stock  of  Gardena  Syndicate,  then  owned 
by  the  decedent.     [R.  45-48.] 

The  trust  indenture  provided  that  the  decedent  should 
receive  the  first  $30,000  of  the  trust  income.  There- 
after, the  trustees  were  to  pay  him  during  his  life  $500 
per  month  out  of  income.  A  similar  monthly  income 
was  then  to  be  paid  to  his  wife.  Subject  to  an  accumu- 
lation to  secure  the  foregoing  payments,  the  balance  of 
the  income  was  distributable  mainly  to  their  three  children. 
[R.  21-23,  48.]  In  accordance  with  these  provisions  of 
the  trust  agreement,  the  decedent  actually  received  during 
his  lifetime  31  per  cent  of  the  total  trust  income.  [R. 
14-15.] 

The  trust  was  to  terminate  upon  the  death  of  the  sur- 
vivor of  the  decedent  and  his  wife.  Thereupon,  the  corpus 
was  to  vest  absolutely  in  equal  shares  in  their  children,  if 
living,  otherwise  in  the  grandchildren  or  their  issue.  If 
any  child  should  then  be  dead,  his  share  was  to  vest  in 
his  issue  and  spouse  in  stated  proportions.  In  default 
of  issue  or  spouse  the  share  would  vest  as  if  that  child 
had  not  been  named  as  a  remainderman.     [R.  24-25.] 


No  reversionary  interest  of  any  kind  was  reserved  in 
the  trust  instrument. 

No  right  of  alteration  or  amendment,  or  other  right  of 
revocation  or  control  was  retained  by  the  decedent  or  his 
wife,  either  alone  or  with  any  other  person.  The  trust 
was  in  full  force  at  the  time  of  the  decedent's  death  in 
1934.  It  terminated  according  to  its  terms  upon  the 
death  of  the  wife,  on  February  8,  1940.     [R.  46-47.] 

The  estate  tax  return  filed  by  the  executors  in  1935 
with  the  Collector  of  Internal  Revenue  for  the  Sixth  Dis- 
trict of  California,  disclosed  no  estate  tax  to  be  due. 
The  Commissioner  of  Internal  Revenue  thereafter  de- 
termined a  deficiency  in  the  estate  tax  of  $9,534.60,  in- 
cluding interest.  This  resulted  from  the  inclusion  in  the 
gross  estate  of  the  value  ($142,552.05)  of  31  per  cent 
of  the  130J4  shares  of  stock  of  the  Gardena  Syndicate, 
which  the  decedent  had  transferred  in  trust  in  1923. 
The  Commissioner's  action  was  based  upon  Section  302(c) 
of  the  Revenue  Act  of  1926,  as  amended.  |R.  48-49.] 
The  executors  paid  the  tax  and  interest  on  March  1, 
1937. 

In  April.  1940,  the  Commissioner  rejected  a  claim  for 
refund  filed  the  preceding  December.  This  suit  was 
then  filed,  and  resulted  in  a  judgment  in  favor  of  the 
taxpayers.  The  District  Court  concluded  that  the  decedent 
had  not  made  a  transfer  in  contemplation  of  death  or 
intended  to  take  effect  in  possession  or  enjoyment  at  or 
after  death.  The  United  States  thereupon  took  this 
appeal.     (R.  49-50.] 
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SUMMARY  OF  ARGUMENT. 

I.  The  issues  in  this  case  are  controlled  by  the  inter- 
pretation and  application  of  Section  302(c )  of  the  Revenue 
Act  of  1926  as  it  stood  prior  to  the  amendment  by  the 
joint  resolution  of  March  3,   1931. 

II.  The  controlling  principle  of  law  announced  and 
followed  in  a  long-  line  of  Supreme  Court  decisions  is  that 
no  part  of  the  value  of  property  transferred  in  trust 
prior  to  March  3,  1931,  not  in  contemplation  of  death, 
is  includable  in  gross  estate  under  Section  302(c)  of  the 
Revenue  Act  of  1926  if  such  transfer  was  absolute  and 
complete  when  made,  even  though  the  grantor  reserved  to 
himself  the  income  from  the  property  for  life. 

III.  The  transfer  of  the  interest  here  involved  was 
complete  when  made,  and  no  part  of  the  value  of  that 
interest  is  includable  in  the  grantor's  gross  estate.  The 
reservation  by  the  grantor  of  a  portion  of  the  trust  in- 
come for  his  life  is  of  no  significance  inasmuch  as  Sec- 
tion 302(c)  of  the  Revenue  Act  of  1926.  as  it  read  prior 
to  the  amendment  of  March  3,  1931,  is  controlling. 

IV.  The  appellant's  conclusions  are  not  based  upon 
facts  and  are  not  supported  by  the  authorities  cited. 


ARGUMENT. 

I. 

The  Issues  in  This  Case  Are  Controlled  by  the  Inter- 
pretation and  Application  of  Section  302(c)  of 
the  Revenue  Act  of  1926  as  It  Stood  Prior  to 
the  Amendment  by  the  Joint  Resolution  of 
March  3,  1931. 

Section  302(c)  of  the  Revenue  Act  of  1926  [Appendix 
p.  59]  provides,  so  far  as  here  pertinent,  that  the  value 
of  a  decedent's  gross  estate  shall  be  determined  by  in- 
cluding the  value  at  the  time  of  death  of  all  property  to 
the  extent  of  any  interest  therein  of  which  the  decedent 
has  at  any  time  made  a  transfer  by  trust  or  otherwise 
intended  to  take  effect  in  possession  or  enjoyment  at  or 
after  his  death. 

That  section  was  amended  by  the  Joint  Resolution  of 
March  3,  1931  [Appendix  p.  611,  so  as  to  enlarge  the 
scope  of  302(c)  to  include  in  gross  estate  the  value 
of  an  interest  in  property  transferred  in  trust  when 
coupled  with  the  retention  by  the  grantor  of  the  right  to 
the  income  for  his  life.  The  substance  of  this  amendment 
was  subsequently  incorporated  in  Sec.  803(a)  of  the 
Revenue  Act  of  1932  |  Appendix  p.  60].  These  amend- 
ments, however,  were  prospective  and  not  retroactive  in 
their  application.  They  do  not  apply  to  transfers  com- 
pleted prior  to  March  3,  1931. 

The  Joint  Resolution  was  adopted  because,  on  the 
preceding  clay,  March  2,  1931,  the  Supreme  Court  had 
held  in  Burnet  v.  Northern  Trust  Company,  283  U.  S. 
782,  75  L.  Ed.  1412,  Morsman  v.  Burnet,  283  U.  S.  783, 
75  L.  Ed.  1412,  and  McCormick  v.  Burnet,  283  U.  S.  784, 
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75  L.  Ed.  1413,  that  the  transfer  of  property  in  trust 
coupled  with  a  reservation  of  income  to  the  grantor  for 
life  was  not  a  transfer  intended  to  take  effect  in  posses 
sion  or  enjoyment  at  or  after  the  death  of  the  grantor 
within  the  meaning  of  Sec.  302(c)  of  the  Revenue  Act 
of   1926  or  corresponding-  prior   statutory   provisions. 

The  text  of  the  proceedings  on  the  floor  of  the  House 
[set  forth  in  full  at  p.  61  of  the  Appendix  herein] 
demonstrates  that  the  amendment  was  not  a  clarifying 
amendment  but  operated  to  change  the  existing  law ;  and 
that  the  amendment  was  intended  to  operate  prospec- 
tively and  not  retroactively. 

From  the  statements  made  and  the  discussion  on  the 
floor  of  the  House  at  the  time  of  the  passage  of  the 
Resolution,  we  quote: 

"Mr.  Hawley.  *  *  *  the  Supreme  Court  yes- 
terday handed  down  a  decision  to  the  effect  that  if 
a  person  creates  a  trust  of  his  property  and  provides 
that,  during  his  lifetime,  he  shall  enjoy  the  benefits 
of  it,  and  when  it  is  distributed  after  his  death  it 
goes  to  his  heirs — the  Supreme  Court  held  that  it 
goes  to  his  heirs  free  of  any  estate  tax. 

"This  resolution  is  to  provide  that  hereafter  such 
shall  not  be  the  law."     *     *     * 

"It  provides  that  hereafter  no  such  method  shall 
be  used  to  evade  the  tax"     *     *     * 

"Mr.  Garner.  *  *  *  The  Committee  on  Ways 
and  Means  this  afternoon  had  a  meeting  and  un- 
animously reported  the  resolution  just  passed.  We 
did  not  make  it  retroactive  for  the  reason  that  we 
were  afraid  that  the  Senate  would  not  agree  to  it." 

Congressional    Record — House,    pp.    7198,    7199, 
March  3,   1931. 


The  Commissioner  of  Internal  Revenue,  on  May  22, 
1931.  in  a  Treasury  decision  signed  by  himself  and  by 
the  Secretary  of  the  Treasury,  ruled  on  this  point  as 
follows : 

"In  view  of  the  decisions  of  the  Supreme  Court 
of  the  United  States  in  Nichols  v.  Coolidgc  (27 A 
U.  S.  531.  (T.  D.  4072,  C.  B.  VT-2,  351)),  May  v. 
Hcincr  (281  U.  S.  238.  (Ct.  D.  186,  C.  B.  IX-1, 
382)),  Coolidgc  v.  Long  (282  U.  S.  582),  Burnet 
v.  Northern  Trust  Co.  (51  S.  Ct.  342),  Edgar  M. 
Morsman,  Jr.  v.  Burnet  (51  S.  Ct.  343),  and  Cyrus 
H.  McCormick  v.  Burnet  (51  S.  Ct.  343)  the  portion 
added  by  the  amendment  to  section  302(c)  of  the 
Revenue  Act  of  1926,  as  set  forth  above  in  italic, 
will,  notwithstanding  the  provisions  of  section 
302(h)  of  that  Act,  be  applied  prospectively  only, 
i.  e.,  to  such  transfers  coming  within  the  amend- 
ment as  were  made  after  10:30  p.  m.  Washington, 
D.  C,  time,  March  3,  1931. 

"Regulations  70,  1929  edition,  will  be  amended  to 
make  the  changes  necessitated  by  the  amendment  to 
section  302(c)  of  the  Revenue  Act  of  1926  and  the 
above  decisions  of  the  Supreme  Court." 

T.  D.  4314,  C.  B.  X-l;  450-451. 

This  Treasury  Decision  has  never  been  modified  or 
rescinded. 

In  Hassett  v.  Welch,  303  LT.  S.  303,  82  L.  Ed.  858, 
and  Helvenng  v.  Bullard,  303  U.  S.  297,  82  L.  Ed.  582, 
the  Supreme  Court  held  that  these  amendments  were  pros- 
pective and  not  retroactive  in  their  application  and  did  not 
apply  to  transfers  in  trust  completed  prior  to  March  3, 
1931.  See  also  Bingham  v.  United  States,  296  U.  S. 
211.  80  L.  Ed.  160. 


Although  decedent  died  on  August  8,  1934,  the  Revenue 
Act  of  1934,  effective  May  11,  1934,  made  no  change  in 
Section  302(c)  of  the  1926  Act.  Therefore,  at  the  time 
of  decedent's  death,  the  statutory  provisions  of  Section 
302(c)  of  the  Revenue  Act  of  1926  were  still  in  effect. 
so  far  as  transfers  in  trust  completed  prior  to  March  3, 
1931  were  concerned.  The  transfer  herein  involved  was 
completed  on  August  15,   1923   [Tr.  pp.   19,  39,  46.  51]. 

Appellant  apparently  is  not  here  contending  for  a 
retroactive  application  of  the  two  amendments  ( App. 
Br.  p.  10)  although  the  statements  in  its  brief  on  this 
point  are  not  clear. 

It  would  appear  therefore  that  the  parties  to  this 
controversy  are  in  agreement  that  the  issues  in  this  case 
are  controlled  by  the  interpretation  and  application  ni 
Section  302(c)  of  the  Revenue  Act  of  1926  as  it  read 
prior  to  the  amendment  of  March  3,  1931.  But,  regard- 
less of  whether  or  not  the  parties  are  in  agreement  on 
this  point,  Section  302 (c)  as  it  read  prior  to  the  amend- 
ments is  the  controlling  statute  here  involved. 

However,  if  appellant's  brief  be  construed  to  contend 
that  the  above  mentioned  amendments  of  1931  and  1932 
should  be  applied  retroactively  to  the  present  case,  such 
application  would  be  in  violation  of  the  5th  Amendment 
to  the  Constitution  of  the  United  States. 

Nichols  v.    Coolidge,  274   U.    S.   531,   71    L.   Ed. 

1184; 
Blodgett  v.   H olden,   275   U.   S.    142.   72   L.   Ed. 

206; 
Untenncvcr  v.  Anderson,  276  U.  S.  440,  72  L.  Ed. 

645: 
Coolidge  v.  Long,  282  U.  S.  582,  75  L.  Ed.  562. 


—lO- 
II. 

The  Controlling  Principle  of  Law  Announced  and 
Followed  in  a  Long  Line  of  Supreme  Court  De- 
cisions Is  That  No  Part  of  the  Value  of  Prop- 
erty Transferred  in  Trust  Prior  to  March  3,  1931, 
Not  in  Contemplation  of  Death,  Is  Includable  in 
Gross  Estate  Under  Section  302(c)  of  the  Rev- 
enue Act  of  1926  if  Such  Transfer  Was  Absolute 
and  Complete  When  Made,  Even  Though  the 
Grantor  Reserved  to  Himself  the  Income  From 
the  Property  for  Life. 

In  order  to  demonstrate  the  accuracy  of  the  foregoing 
statement  we  will  review,  briefly,  the  decisions  dealing 
with  this  point. 

Gaither  v.  Miles  (1920),  268  Fed.  692: 

The  underlying  principle  followed  by  the  Supreme 
Court  in  the  cases  hereinafter  referred  to,  was  first 
announced  in  1920  by  the  District  Court  of  Maryland  in 
Gaither  v.  Miles.  That  Court  held,  on  the  one  hand, 
that  one  insurance  policy  and  one  endowment  policy 
were  includable  in  the  gross  estate  because,  in  the  case 
of  the  insurance  policy,  the  decedent  had  reserved  to  him- 
self the  right  to  change  the  beneficiary,  and  in  the  case 
of  the  endowment  policy,  which  he  had  assigned,  he  had 
reserved,  in  the  assignment,  the  right  to  obtain  the  pro- 
ceeds upon  maturity,  if  living. 

On  the  other  hand,  with  respect  to  three  other  policies 
of  insurance,  the  Court  held  that  since  the  decedent  had 
reserved  no  right  or  interest  thereto  in  himself  and  had 
reserved  no  right  to  change  the  beneficiaries,  the  value 
of  such  policies  was  not  includable  in  the  gross  estate. 
In  the  one  case  the  decedent  had  reserved  a  "string"  to 
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his  gift.  In  the  other  case  he  had  not.  Thi.s  decision 
is  of  interest,  not  only  as  the  forerunner  of  the  subse- 
quent decisions  hereinafter  referred  to,  but  also  because 
it  is  cited  with  approval  in  H  elver  ing  v.  LcGierse  (  1941  ). 
312  U.  S.  531,  542,  85  L.  Ed.  996,  1000.  The  rule  estab- 
lished in  Gaitker  v.  Miles  has  not  been  altered  by  any 
subsequent  decision  which  we  have  been  able  to  locate; 
and  its  recent  citation  by  the  Supreme  Court  in  Helverimj 
v.  LeGicrse  undoubtedly  adds  to  its  weight. 

Shukeri  v.  Allen  (1927),  273  U.  S.  545,  547-548,  71 
L.  Ed.  764,  766-767: 

This  case  involved  a  transfer  by  the  decedent  on  May 
5,  1921  in  trust  with  the  income  to  be  accumulated  for 
a  period  of  thirty  years,  whereupon  the  principal  and 
undistributed  income  were  to  be  divided  among  the  de- 
cedent's children.  Shukert  died  September  29.  1921.  a 
few  months  after  the  creation  of  the  trust.  There  was 
no  contention  that  the  trust  was  created  in  contemplation 
of  death.  The  Government's  theory  was  that  since  the 
term  of  the  trust  extended  far  beyond  the  normal  life 
expectancy  of  the  grantor,  the  transfer  fell  literally  with- 
in the  terms  of  the  statute  and  was  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  death.  This  was 
the  sole  issue  in  the  case.  The  statute  involved  was 
Section  402(c)  of  the  Revenue  Act  of  1918.  which  is 
identical  with  Section  402(c)  of  the  Revenue  Act  of 
1921,  (in  effect  in  1923  when  the  instant  trust  was 
created)  and  which  is  similar  to  Section  302(c)  of  the 
Revenue  Act  of  1926.     The  Court  said: 

"The   transfer    was    immediate   and   out   and    out, 
leaving  no  interest  remaining  in  the  testator.      The 
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trust  in  ks  terms  has  no  reference  to  his  death  but 
is  the  same  and  unaffected  whether  he  lives  or  dies. 
Although  the  circuit  court  of  appeals  seems  to 
have  thought  otherwise,  the  interest  of  the  children 
respectively  was  vested  as  soon  as  the  instrument  was 
executed,  even  though  it  might  have  been  divested  as 
to  any  one  of  them  in  favor  of  his  issue  if  any.  or 
of  the  surviving  beneficiaries,  if  he  died  before  the 
termination  of  the  trust"  (p.  547). 

"But  it  seems  to  us  tolerably  plain,  that  when  the 
grantor  parts  with  all  his  interest  in  the  property  to 
other  persons  in  trust,  with  no  thought  of  avoiding 
taxes,  the  fact  that  the  income  vested  in  the  bene- 
ficiaries was  to  be  accumulated  for  them  instead  of 
being  handed  to  them  to  spend,  does  not  make  the 
trust  one  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  the  grantor's  death"  (p.  548). 

This  decision  was  unanimous. 

Nichols  v.  Coolidgc  (1927),  274  U.  S.  531.  71  L.  Ed. 
1184: 

In  1917  Julia  Coolidge  transferred  two  residences  in 
fee  to  her  five  children  taking  back,  simultaneously,  a 
lease  on  the  conveyed  premises.  Because  it  was  the  in- 
tention of  the  parties  that  the  grantor  should  enjoy  the 
use  of  the  premises  as  long  as  she  lived,  the  Government 
sought  to  include  the  value  of  the  property  in  the  gross 
estate  of  the  grantor,  when  she  died  in  1921.  The  Court 
held  that  the  transfer  was  absolute;  that  the  right  to 
possess  and  enjoy  the  property  did  not  depend  upon 
death ;  and  that  the  value  of  property  was  not  includ- 
able in  the  gross  estate.  The  Court  also  held,  on  con- 
stitutional   grounds,    that    certain    other    property    trans- 
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ferred  in  trust  by  Mrs.  Cooiidge  and  her  husband  in 
1907  with  the  reservation  of  the  income  for  life  t<»  the 
grantors,  the  corpus  then  to  be  distributed  to  their  five 
children,   was   not   subject   to  estate   tax. 

This  decision  was  unanimous. 

Saltonstall  v.  Saltonstall  (1928),  276  U.  S.  260,  72  L. 
Ed.  565 : 

The  question  there  involved  was  the  imposition  of  state 
inheritance  taxes.  The  Court  held  that  if  the  right  to 
alter  the  trust  remained  in  the  donor  until  his  death,  the 
corpus  of  the  trust  was  subject  to  state  inheritance  tax. 

This  decision  was  unanimous. 

Chase  National  Bank  v.  United  States  (  1929).  278  U. 
S.  327,  73  L.  Ed.  405 : 

In  this  case,  decided  January  2,  1929,  certain  life  in- 
surance policies  taken  out  by  decedent  on  his  own  life 
named  his  wife  as  beneficiary,  but  reserved,  to  the  in- 
sured, the  right  to  change  the  beneficiary.  The  Court 
held  that  the  reserved  right  to  change  the  beneficiary  left 
the  transfer  incomplete  until  death  and  made  the  proceeds 
of  the  policies  subject  to  estate  tax.  as  a  transfer  intended 
to  take  effect  at  death. 

This  decision  was  unanimous. 

Rcinecke  v.  Northern  Trust  Co.  (  1929),  278  U.  S.  339, 
346,  348-349.  73  L.  Ed.  410.  414,  415: 

This  case,  decided  January  2,  1929,  the  same  day  as 
Chase  National  Bank  v.  United  States,  supra,  involved 
two  separate  sets  of  trusts ;  the  "two  trusts"  and  the 
"five  trusts"'.     As  to  the  "two  trusts",  decedent  created 
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the  trusts,  reserving  the  income  to  himself  for  life  and 
reserving  also  a  power  of  revocation  exercisable  by  him- 
self alone.  The  Court  held  the  corpora  of  the  two 
trusts  were  subject  to  estate  tax,  citing  Chase  National 
Bank,  supra,  on  the  premise  that  a  transfer  made  sub- 
ject to  a  power  of  revocation  in  the  transferer,  terminable 
at  his  death,  is  not  complete  until  his  death. 

As  to  the  "five  trusts",  the  grantor  created  life  in- 
terests in  the  income  in  others  than  himself  continuing 
until  specified  times  after  his  death.  He  reserved  to  him- 
self certain  powers  with  regard  to  the  transferred  prop- 
erties. A  power  was  reserved  to  alter,  change  or  modify 
the  trusts  only  with  the  consent  of  beneficiaries. 

Answering  the  Government's  contention  that  these 
powers  made  the  trust  taxable  in  the  estate  of  the  de- 
cedent, the  Court  said : 

"Since  the  power  to  revoke  or  alter  was  dependent 
on  the  consent  of  the  one  entitled  to  the  beneficial, 
and  consequently  adverse,  interest,  the  trust,  for  all 
practical  purposes,  had  passed  as  completely  from 
any  control  by  decedent  which  might  inure  to  his 
own  benefit  as  if  the  gift  had  been  absolute. 

"Nor  did  the  reserved  powers  of  management  of 
the  trusts  save  to  decedent  any  control  over  the 
economic  benefits  or  the  enjoyment  of  the  property. 
He  would  equally  have  reserved  all  these  powers  and 
others  had  he  made  himself  the  trustee,  but  the 
transfer  would  not  for  that  reason  have  been  incom- 
plete. The  shifting  of  the  economic  interest  in  the 
trust  property  which  was  the  subject  of  the  tax  was 
thus  complete  as  soon  as  the  trust  was  made.  His 
power  to  recall  the  property  and  of  control  over  it 
for   his   own   benefit   then   ceased  and  as   the   trusts 
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were  not  made  in  contemplation  of  death,  the  re- 
served powers  do  not  serve  to  distinguish  them  from 
any  other  gift  inter  vivos  not  subject  to  the  tax"  (pp. 
346-7). 

The  Court  then  continued  with  language  which,  in  large 
part,  constituted  its  later  opinion  in  May  v.  Hcincr,  281 
U.  S.  238,  74  L.  Ed.  826,  and  which,  for  that  reason, 
is  of  significance.    The  Court  said: 

"One  may  freely  give  his  property  to  another  by 
absolute  gift  without  subjecting  himself  or  his  estate 
to  a  tax,  but  we  are  asked  to  say  that  this  statute 
means  that  he  may  not  make  a  gift  inter  vivos. 
equally  absolute  and  complete,  without  subjecting  it 
to  a  tax  if  the  gift  takes  the  form  of  a  life  estate 
in  one  with  remainder  over  to  another  at  or  after 
the  donor's  death.  It  would  require  plain  and  com- 
pelling language  to  justify  so  incongruous  a  result 
and  we  think  it  is  wanting  in  the  present  statute. 

"It  is  of  significance,  although  not  conclusive,  that 
the  only  section  imposing  the  tax,  section  401,  does 
so  on  the  net  estate  of  decedents  and  that  the  mis- 
cellaneous items  of  property  required  by  section  402 
to  be  brought  into  the  gross  estate  for  the  purpose 
of  computing  the  tax,  unless  the  present  remainder:- 
be  an  exception,  are  either  property  transferred  in 
contemplation  of  death  or  property  passing  out  of 
the  control,  possession  or  enjoyment  of  the  decedent 
at  his  death.  They  are  property  held  by  the  de- 
cedent in  joint  tenancy  or  by  the  entirety,  property 
of  another  subject  to  the  decedent's  power  of  appoint- 
ment and  insurance  polices  effected  by  the  decedent 
on  his  own  life,  payable  to  his  estate  or  to  others  at 
his  death.  The  two  sections  read  together  indicate 
no  purpose  to  tax  completed  gifts  made  by  the  donor 


—16— 

in  his  lifetime  not  in  contemplation  of  death,  where 
he  has  retained  no  such  control,  possession  or  en- 
joyment. In  the  light  of  the  general  purpose  of  the 
statute  and  the  language  of  section  401  explicitly 
imposing  the  tax  on  net  estates  of  decedents,  we 
think  it  at  least  doubtful  whether  the  trusts  or  in- 
terests in  a  trust  intended  to  be  reached  by  the 
phrase  in  section  402(c)  'to  take  effect  in  possession 
or  enjoyment  at  or  after  his  death',  include  any 
others  than  those  passing  from  the  possession,  en- 
joyment, or  control  of  the  donor  at  his  death  and  so 
taxable  as  transfers  at  death  under  section  401.  That 
doubt  must  be  resolved  in  favor  of  the  taxpayer. 
Gould  v.  Gould,  245  U.  S.  151,  153,  62  L.  Ed.  211, 
213,  38  Sup.  Ct.  Rep.  53;  United  States  v.  Merriam. 
263  U.  S.  179,  187,  68  L.  Ed.  240,  29  A.  L.  R.  1547, 
41  Sup.  Ct.  Rep.  68"  (pp.  348-349). 

This  decision  was  unanimous. 

May  v.  Heiner   (1930),  281  U.  S.  238,  242,  243,  74 
L.  Ed'.  826,  827,  828: 

The  facts  are  stated  in  the  opinion  as  follows: 

"By  a  written  instrument  dated  October  1,  1917, 
Pauline  May,  wife  of  Barney  May,  'transferred,  set 
over  and  assigned,'  to  him  and  others,  as  trustees 
(with  power  to  change  the  investments),  certain 
described  securities — bonds,  notes,  corporate  stocks, 
and  money — in  trust,  to  collect  the  income  therefrom 
and  after  discharging  taxes,  expenses,  etc.,  to  pay 
the  balance  'to  Barney  May  during  his  lifetime,  and 
after  his  decease,  to  Pauline  May  during  her  life- 
time, and  after  her  decease,  all  the  property  in  said 
trust,  in  whatever  form  or  shape  it  may  be,  shall, 
alter  the  expenses  of  the  trust  have  been  deducted 
or  paid,  be  distributed  equally  among  'her  four  chil- 
dren, their  distributees,  or  appointees'"  (p.  242). 
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The  Commissioner  claimed  that  the  principal  of  the 
trust  fund  could  not  take  effect  in  possession  or  enjoy- 
ment until  at  or  after  death;  that  according  to  tin-  pro 
visions  of  the  trust  agreement,  if  the  decedent's  husband 
died  before  her,  the  income  was  to  be  paid  to  her  until 
her  death;  that  the  gift  of  the  principal,  therefore,  could 
not  take  effect  during  decedent's  lifetime;  and  that  the 
case  came  literally  within  the  terms  of  the  statute. 

The  Supreme  Court,  in  reversing  the  courts  below, 
said: 

"The  transfer  of  October  1,  1917,  was  not  made 
in  contemplation  of  death  within  the  legal  significance 
of  those  words.  It  was  not  testamentary  in  character 
and  was  beyond  recall  by  the  decedent.  At  the 
death  of  Mrs.  May  no  interest  in  the  property  held 
under  the  trust  deed  passed  from  her  to  the  living : 
title  thereto  had  been  definitely  fixed  by  the  trust 
deed.  The  interest  therein  which  she  possessed  im- 
mediately prior  to  her  death  was  obliterated  bv  that 
event"  (p.  343). 

This  decision  of  the  Court  was  unanimous. 

Burnet  v.  Northern   Trust  Co.    (March  2,    1931), 
283  U.   S.  782,  75  L.  Ed.   1412; 

Morsman  v.  Burnet   (March  2,   1931),  283  U.   S. 
783,  75  L.  Ed.  1412; 

McCormick  v.   Burnet   (March   2.    1931),  283   U. 
S.  784,  75  L.  Ed.  1413. 

Closely  following  May  v.  Hciner,  supra,  the  Supreme 
Court  decided,  on  March  2,  1931,  three  cases:  Burnet  v. 
Northern  Trust  Co.,  Morsman  v.  Burnet,  and  McCormick 
v.  Burnet,  all  of  which  involved  transfers  in  trust  with 
income  for  life  reserved  in  the  grantors.     By  per  curiam 
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decisions  the  Court  held  the  transfers  were  not  includable 
in  the  gross  estate  as  being  effective  at  or  after  death, 
citing  May  V.   Heincr  as  controlling. 

These  decisions  were  unanimous. 

(The  day  after  these  decisions  were  handed  down  by 
the  Supreme  Court,  Congress,  on  the  last  day  of  the 
current  session  (March  3,  1931),  passed  a  joint  resolu- 
tion amending  Section  302(c)  of  the  Revenue  Act  of 
1926  prospectively  so  as  to  include  in  the  gross  estate 
of  a  decedent  property  transferred  in  trust  with  a  reser- 
vation of  a  life  estate  (or  income  for  life)  to  the 
grantor.  In  the  discussion  of  the  amendment  on  the  floors 
of  the  House  and  Senate,  it  was  definitely  stated  by  the 
sponsors  that  the  amendment  was  not  retroactive  but 
was  prospective  only  and  was  not  intended  to  affect  any 
trust  theretofore  created.  Congressional  Record,  March 
3,  1931,  pp.  7198,  7199.  [Appendix  p.  61.  See  also 
pp.  7  of  this  brief.] 

Klein  v.  United  States  (1931),  283  U.  S.  231,  75  L. 
Ed.  996: 

In  this  case,  decided  April  13,  1931,  the  decedent  had 
transferred  land  to  his  wife  during  the  term  of  her  life 
and  provided  that  if  she  should  die  prior  to  the  death 
of  the  grantor  she  should  take  no  greater  estate  and  the 
reversion  in  fee  would  remain  vested  in  the  grantor,  such 
reversion  being  thereby  reserved;  and  further  providing 
that  should  the  grantee  survive  the  grantor,  in  that  case 
only,  she  should  hold  the  land  in  fee  simple.  The  Su- 
preme Court  held  that  the  grantor  had  reserved  to  him- 
self the  fee  in  the  land  until  his  death;  that  the  transfer 
was  not  complete  until  his  death,  and  that  the  property 
was  subject  to  estate  tax. 
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The  Klein  case  is  of  importance  not  only  because  it  was 
pending  before  the  Court  when  the  three  decisions  of 
March  2,  1931,  referred  to  above  were  announced,  but 
also  because,  later,  in  Helvering  v.  Hallock,  309  U.  S. 
lOo,  84  L.  Ed.  604  (the  case  most  strongly  relied  upon 
by  the  appellant  in  the  case  at  bar)  the  Supreme  Court 
stated  that  the  Klein  case  furnishes  the  "harmonizing 
principle".  It  should  be  noted,  therefore,  that  in  the 
Klein  ease,  the  grantor  reserved  to  himself  a  "string"  by 
which  he  held  the  ultimate  disposition  of  his  property  in 
suspense  until  the  moment  of  his  death,  while  in  the 
three  decisions  of  March  2.  1931  no  such  control  was 
retained  even  though  the  grantors  therein  did  retain  the 
trust  income  for  life. 

The  decision  in  the  Klein  case  was  unanimous. 

Porter  v.   Commissioner    (1933),  288  U.    S.   436, 
77  L.  Ed.  880. 

In  this  case,  decided  March  13.  1933.  the  trustor  created 
certain  trusts,  in  each  of  which  there  was  "a  paragraph 
reserving  to  the  donor  power  at  any  time  to  alter  or 
modify  the  indenture  and  any  or  all  of  the  trusts  in  any 
manner,  but  expressly  excepting  any  change  in  favor  of 
himself  or  his  estate."     (p.  439.) 

The  "string"  here  was  the  power  to  take  from  the 
named  beneficiaries  and  substitute  others. 

The  Court  said: 

"His  death  terminated  that  control,  ended  the 
possibility  of  any  change  by  him,  and  was,  in  respect 
of  title  to  the  property  in  question,  a  source  of  valua- 
ble assurance  passing  from  the  dead  to  the  living." 
(p.  444.) 

This  decision  was  unanimous. 
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Heh'cring  v.  St.   Louis   Union   Trust  Co.    (1935), 
296  U.  S.  39,  45.  46-47:  80  L.  Ed.  29,  33.  34. 

On  November  11,  1935,  the  Supreme  Court  decided  the 
case  of  Hck'cring  v.  St.  Louis  Union  Trust  Company. 
In  this  case  property  was  transferred  in  trust,  the  income 
to  be  paid  to  the  daughter  of  the  grantor,  with  a  provision 
that  at  the  death  of  the  daughter,  if  the  grantor  be  living, 
the  trustee  was  to  transfer  and  deliver  the  property  to  the 
grantor.  The  majority  opinion  of  the  Supreme  Court 
held  the  remainder  was  vested  subject  only  to  being  di- 
vested by  a  condition  subsequent  which  never  occurred, 
and  that  the  provisions  in  the  trust  by  which  the  property 
was  contingently  to  revert  to  the  trustor  was  not  sufficient 
to  subject  the  property  to  tax  under  Section  302(c)  of  the 
Revenue  Act  of  1923. 

The  majority  opinion  stated : 

"Unlike  the  Klein  case,  where  the  death  was  the 
generating  source  of  the  title,  here,  as  the  court  be- 
low said,  the  trust  instrument  and  not  the  death  was 
the  generating  source.  The  death  did  not  transmit  the 
possibility,  but  destroyed  it."     (pp.  45-6.) 

Four  justices  dissented  and  in  the  dissenting  opinion 
stated  (p.  47) : 

"It  seems  plain  that  the  gift  here  was  not  complete 
until  decedent's  death.  He  did  not  desire  to  make 
a  complete  gift.  He  wished  to  keep  the  property  for 
himself  in  case  he  survived  his  daughter.  He  kept 
this  hold  upon  it  by  reserving  from  his  gift  an  in- 
terest, terminable  only  at  his  death,  by  which  full 
ownership  would  be  restored  to  him  if  he  survived  his 
daughter.  If  he  had  reserved  a  power  to  revoke  the 
trust,  if  he  survived  her,  Reinecke  v.  Northern  Trust 
Co.,  278  U.  S.  339,  73  L.  ed.  410,  49  S.  Ct.  123,  66 
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A.  L.  R.  397,  supra,  would  have  made  the  gift  taxa- 
ble, as  would  Klein  v.  United  States,  283  U.  S.  232, 
75  L.  ed.  998,  51  S.  Ct  398,  supra,  if  he  had  re- 
served a  remainder  in  himself  with  gift  over,  if  he 
did  not  survive  his  daughter.  Instead,  by  using  a 
different  form  of  words,  he  attained  the  same  end 
and  has  escaped  the  tax. 

"Having  in  mind  the  purpose  of  the  statute  and  the 
breadth  of  its  language  it  would  seem  to  be  of  no 
consequence  what  particular  conveyancers'  device — 
what  particular  string — the  decedent  selected  to  hold 
in  suspense  the  ultimate  disposition  of  his  property 
until  the  moment  of  his  death.  In  determining 
whether  a  taxable  transfer  becomes  complete  only  at 
death  we  look  to  substance,  not  form."  (Citing 
cases.)  "However  we  label  the  device  it  is  but  a 
means  by  which  the  gift  is  rendered  incomplete  until 
the  donor's  death.  The  extent  to  which  it  is  incom- 
plete marks  the  extent  of  the  'interest'  passing  at 
death,  which  the  statute  taxes."     (p.  47.) 

(The  principle  thus  announced  was  subsequently  fol- 
lowed by  the  majority  of  the  Court  in  Helvering  v. 
Hallock,  309  U.  S.  106  (hereinafter  discussed),  that 
wrhere  the  grantor  selects  a  device — a  "string" — by  which 
he  retains  a  right  to  determine  the  ultimate  disposition 
of  his  property  until  the  moment  of  his  death,  the  gift 
is  incomplete  until  his  death  and  hence  the  value  thereof 
is  includable  in  the  gross  estate  under   Section  302(c).) 

Thus  the  majority  opinion  held  the  transfer  in  trust  to 
be  final  and  complete  when  made  and  hence  the  value  of 
the  property  was  not  includable  in  the  gross  estate,  while 
the  minority  took  the  view  that  because  of  the  "string" 
retained  by  the  grantor  the  gift  was  not  final  and  complete, 
until  the  moment  of  death. 


Becker  v.  St.  Louis  Union  Trust  Co.  (  1935),  296 
U.  S.  48,  50.  89  L.  Ed.  35,  37. 

In  this  case,  decided  on  the  same  day  as  Hclvering  v. 
St.  Louis  Union  Trust  Co.,  the  grantor,  in  1921,  created 
four  trusts,  one  in  favor  of  each  of  his  four  children, 
reserving  to  himself  a  reversion  in  the  event  the  bene- 
ficiaries should  predecease  him.  The  majority  opinion  of 
the  Court  held,  in  conformity  with  Hclvering  v.  St.  Louis 
Union  Trust  Co.,  that  the  reservation  in  the  trust  instru- 
ment of  a  reversion,  being  based  upon  a  contingency  which 
never  happened,  did  not  operate  to  bring  the  trust  corpus 
within  the  grantor's  gross  estate;  while  the  minority 
opinion  held  that  the  reservation  in  the  trust  instrument 
of  a  contingent  reversionary  interest  was  a  "string"  which 
made  the  gift  incomplete  until  death,  and  thus  operated  to 
bring  the  value  of  the  corpus  within  the  gross  estate. 

Helvering  v.  Bullard  (1938),  303  U.  S.  297,  82  L. 
Ed.  852. 

In  this  case,  decided  February  28,  1938,  the  decedent 
had  created  a  trust  in  1927  which,  in  1932,  was  declared 
void  in  an  adversary  court  proceeding,  pursuant  to  stipula- 
tion of  the  parties.  Decedent  created  a  new  trust  on 
February  12,  1932,  reserving  to  herself  a  life  interest  in 
the  income.  The  grantor  died  subsequently  and  the  value 
of  the  corpus  of  the  trust  was  included  by  the  Commis- 
sioner of  Internal  Revenue  in  the  decedent's  gross  estate. 
The  Court  held  that  the  trust  property  was  property 
from  the  1932  trust  and  since  the  1932  trust  was  created 
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after  the  adoption  of  the  Joint  Resolution  of  March  3, 
1931,  with  the  reservation  of  a  life  interest  in  the  income, 
the  amendment  operated  to  bring  the  value  of  the  corpus 
within  the  gross  estate. 

This  decision  was  unanimous. 

Hassett  v.   Welch   (1938),  303  U.   S.  303,  82   L. 
Ed.  858. 

Decedent  died  November  20,  1932.  In  1924  he  had 
created  a  trust,  reserving  the  trust  income  to  himself  for 
life,  directing  division  of  the  trust  income  after  his  death 
between  nephews  and  nieces,  and  providing  for  distribution 
of  the  corpus  upon  the  death  of  the  survivor  of  them 
amongst  their  then  living  issue.  The  Commissioner  in- 
cluded the  value  of  the  trust  corpus  in  decedent's  gross 
estate  holding  that  the  transfer  was  intended  to  take  effect 
in  possession  and  enjoyment  at  or  after  death  within  the 
meaning  of  Section  302(c)  of  the  Revenue  Act  of  1926. 
The  Government  contended  further,  that  since  the  de- 
cedent died  after  the  adoption  of  the  Joint  Resolution  of 
March  3,  1931,  the  joint  resolution  and  the  subsequent 
embodiment  thereof  in  Section  803(a)  of  the  Revenue  Act 
of  1932,  were  controlling. 

The  Court,  in  an  exhaustive  analytical  opinion,  held 
that  the  1931  and  1932  amendments  were  prospective  and 
not  retroactive  in  their  application;  that  the  amendments 
did  not  apply  to  transfers  in  trust  which  were  final  and 
complete  prior  to  March  31.  1931.  the  effective  date  of  the 
Joint  Resolution ;  and  that  the  value  of  the  trust  corpus 
was  not  includible  in  the  gross  estate. 

The  decision  was  unanimous. 
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Hclvcrmg  v.  Mullock  (1940),  309  U.  S.  106,  110. 
84  L.  Ed.  604.  60<S. 

Three  cases  were  considered  together  in  this  opinion 
promulgated  on  January  29,  1940, — the  H alloc k  case,  the 
Huston  case  and  the  Bryant  case.  Each  of  these  cases 
involved  disposition  of  property  by  way  of  trust  created 
prior  to  the  effective  date  of  the  joint  amendment  of 
March  3,  1931.  The  grantor  reserved  to  himself  in  the 
trust  instrument  a  right  of  reversion  of  the  trust  corpus 
if  he  survived  the  life  beneficiary.  The  Court  stated  that 
all  three  of  the  cases: 

"involve  dispositions  of  property  by  way  of  trust  in 
which  the  settlement  provides  for  return  or  reversion 
of  the  corpus  to  the  donor  upon  a  contingency 
terminable  at  his  death.  Whether  the  transfer  made 
by  the  decedent  in  his  lifetime  is  'intended  to  take 
effect  in  possession  or  enjoyment  at  or  after  his 
death'  by  reason  of  that  which  he  retained,  is  the 
crux  of  the  problem."      (p.    110.)      (Italics  added.) 

The  Court  thus  recognized  the  problem  as  involving  a 
state  of  facts  where  the  grantor  had  retained  in  the  trust 
instrument  a  contingent  right  of  reversion  terminable  at 
his  death,  or,  in  other  words,  a  case  where  the  grantor 
retained  a  ''string"  to  his  gift. 

The  Court  was  confronted,  however,  by  its  prior  de- 
cisions in  Helvering  v.  St.  Louis  Union  Trust  Co.,  296 
U.  S.  39,  and  Becker  v.  St.  Louis  Union  Trust  Co.,  296 
U.  S.  48  (both  decided  November  11,  1935),  wherein  a 
divided  Court  had  drawn  a  distinction  between  those  cases 
where  the  reversionary  interest  reserved  in  the  trust  in- 
strument would  come  into  effect  only  upon  the  happening 
of  a  condition  subsequent  and  those  cases  where  the  re- 
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versionary  interest  reserved  in  the  instrument  was  vested 
in  the  grantor,  subject  to  be  defeated  only  upon  the  hap 
pening  of  a  future  event.  The  majority  opinion  in  those 
two  prior  cases  had  held  that  if  the  "string"  was  tied  to  a 
condition  subsequent  the  effect  was  different  from  that 
where  the  "string"  was  tied  to  a  condition  precedent. 

The  Court  in  discussing  the  two  St.  Louis  Union  Trust 
Co.  cases,  and  the   Klein  case,  said  : 

"In  none  of  the  three  cases  did  the  dominion  over 
property  which  finally  came  to  the  beneficiary  fall  by 
virtue  of  the  grantor's  will,  except  by  his  provision 
that  his  own  death  should  establish  such  final  and 
complete  dominion."     (p.  114.) 

The  Court,   further  referring  to  the  Klein  case,  said : 

"By  bringing  into  the  gross  estate  at  his  death 
that  which  the  settlor  gave  contingently  upon  it,  this 
Court  fastened  on  the  vital  factor."     (p.  112.) 

The  Court  then  stated: 

"Our  real  problem,  therefore,  is  to  determine 
whether  we  are  to  adhere  to  a  harmonizing  principle 
in  the  construction  of  Sec.  302(c),  or  whether  we 
are  to  multiply  gossamer  distinctions  between  the 
present  cases  and  the  three  earlier  ones.  Freed  from 
the  distinctions  introduced  by  the  St.  Louis  Union 
Trust  Co.  cases,  the  Klein  case  furnishes  such  a 
harmonizing  principle."     (p.   118.) 

The  Court,  in  concluding  its  opinion,  stated: 

"The  real  problem  is  whether  a  principle  shall 
prevail  over  its  later  misapplications.  Surely  we  are 
not  bound  by  reason  or  by  the  considerations  that 
underlie  stare  decisis  to  persevere  in  distinctions  taken 
in  the  application  of  a  statute  which,  on  further  ex- 
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animation,  appear  consonant  neither  with  the  pur- 
poses of  the  statute  nor  with  this  Court's  own  con- 
ception of  it.  We  therefore  reject  as  untenable  the 
diversities  taken  in  the  St.  Louis  Union  Trust  Co. 
cases  in  applying  the  Klein  doctrine — untenable  be- 
cause they  drastically  eat  into  the  principle  which 
those  cases  professed  to  accept  and  to  which  we  ad- 
here."    (p.  122.) 

The  Court  thus  made  it  clear  that  it  was  following  the 
precedent  set  by  the  long  line  of  cases  leading  up  to  and 
followed  in  the  Klein  case,  but  that  it  was  unwilling  to 
follow  the  technical  "diversities"  of  the  two  St.  Louis 
Union  Trust  Co.  cases.  Hence  it  overruled  those  two 
cases,  leaving  in  effect  the  rule  established  by  the  prior 
cases. 

The  Court  did  not  overrule  Hassett  v.  Welch  either  by 
implication  or  otherwise,  inasmuch  as  that  case  merely 
followed  the  same  rule  set  forth  in  the  Court's  prior 
unanimous  decisions  in  the  Klein  case  and  in  May  v. 
Heiner,  Burnett  v.  Northern  Trust  Co.,  Morsman  v. 
Burnet  and  McCormick  v.  Burnet,  namely,  that  where  the 
grantor  retains  in  the  instrument  of  transfer  a  "string" 
to  his  gift,  whereby  he  may  control  the  ultimate  disposition 
of  his  property  until  the  moment  of  his  death,  the  transfer 
is  not  complete  and  hence  is  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  his  death,  but,  con- 
versely, where  the  transfer  is  absolute  when  made,  without 
the  reservation  of  any  "string,"  the  gift  is  complete  when 
made  and  is  not  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  death. 
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It   will   be  observed   that   the    foregoing  caaei   may   be 

classified  into  two  distinct  groups;  the  first,  those  wherein 
trust  provisions  having  to  do  with  disposition  of  corpus 
are  considered,  and.  the  second,  those  wherein  the  case 
turns  on  a  trust  provision  dealing  with  the  distribution  of 
income. 

In  the  first  group  are  found  those  cases  wherein  par- 
ticular "strings"  render  the  transfers  incomplete  and  serve 
to  bring  the  case  within  the  statute,  for  example,  the  re- 
served right  to  change  the  beneficiary  and  to  receive  pro- 
ceeds of  an  endowment  policy  (Gaither  v.  Miles,  supra)  ; 
the  reserved  right  to  revoke  a  trust  and  recover  the  corpus 
(Reinecke  v.  Northern  Trust  Co.,  supra);  a  retention  of 
a  reversionary  interest  to  pass  only  on  the  death  of  the 
grantor  prior  to  that  of  the  life  beneficiary  (Klein  v. 
United  States,  supra),  and  the  reservation  of  a  possibility 
of  reverter  in  the  event  the  life  beneficiary  predeceased 
the  grantor   (Helvcriny  t.  Hallock,  supra). 

In  the  second  group  various  trust  provisions  affecting 
distribution  of  income  were  under  consideration,  such  as 
one  for  accumulation  of  income  for  period  extending  be- 
yond the  life  expectancy  of  the  grantor  (Shukert  v.  Allen, 
supra) ;  a  simultaneous  leasing  back  of  premises  to  the 
donor  (Nicholas  v.  Coolidge,  supra) ;  the  reserved  right 
to  receive  trust  income  after  death  of  prior  life  income 
beneficiary  (May  v.  Hciner,  supra):  a  reservation  of 
income  of  the  trust  for  the  life  of  the  grantor  (Burnet  v. 
Northern  Trust  Co.,  supra;  Morsman  v.  Burnet,  supra, 
and  McCormick  v.  Burnet,  supra).  In  each  case  in  the 
latter  group,  the  Supreme  Court  held  that  the  provision 
respecting  distribution  of  income  did  not  constitute  a 
"string"   bringing   the   transfer    within   the   statute   since 
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the  transfer  of  the  interest  in  the  property  sought  to  be 
included  in  the  gross  estate  was  absolute  and  complete 
when  made. 

In  passing  upon  the  taxability  of  gifts,  the  Supreme 
Court  of  the  United  States  on  November  6,  1939,  held  as 
follows : 

"There  is  nothing  in  the  language  of  the  statute, 
and  our  attention  has  not  been  directed  to  anything 
in  its  legislative  history  to  suggest  that  Congress  had 
any  purpose  to  tax  gifts  before  the  donor  had  fully 
parted  with  his  interest  in  the  property  given,  or 
that  the  test  of  the  completeness  of  the  taxed  gift 
was  to  be  any  different  from  that  to  be  applied  in 
determining  whether  the  donor  has  retained  an  inter- 
est such  that  it  become  subject  to  the  estate  tax  upon 
its  extinguishment  at  death.  The  gift  tax  was  sup- 
plementary to  the  estate  tax.  The  two  are  in  pari 
materia  and  must  be  construed  together.  Burnet  v. 
Guggenheim,  supra  (288  U.  S.  286,  77  L.  Ed.  751, 
53  S.  Ct.  369).  An  important,  if  not  the  main  pur- 
pose of  the  gift  tax  was  to  prevent  or  compensate 
for  avoidance  of  death  taxes  by  taxing  the  gifts  of 
property  inter  vivos  which,  but  for  the  gifts,  would 
be  subject  in  its  original  or  converted  form  to  the  tax 
laid  upon  transfers  at  death." 

Sanford's  Estate  v.  Commissioner,  308  U.  S.  39, 
44,  84  L.  Ed.  20-23. 

Rehearing  denied  December  4,  1939;  308  U.  S.  367.  This 
decision  was  unanimous. 
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On  December  6,  1939,  the  Supreme  Court  also  decided 
the  case  of  Rasquin  v.  Humphreys,  308  U.  S.  54,  84  L. 
Ed.  77,  in  which  they  reiterated  the  principle  (>f  the 
Sanford  case. 

This  decision  was  unanimous. 

These  cases  definitely  adopted  as  a  fixed  rule  lor  de- 
termining taxability  of  a  gift  the  same  principle  as  for 
determining  taxability  for  estate  tax.  That  is,  if  the 
grantor  retains  a  string  on  the  property  by  which  he 
retains  control,  it  is  not  a  gift  and  it  is  subject  to  tax  in 
the  estate.  If  the  transfer  is  complete  and  the  donor 
does  not  retain  control  over  the  property  in  himself,  then 
it  is  a  gift  and  is  not  subject  to  estate  tax. 

The  opinion  thus  set  forth  in  Helvering  v.  Hut  chins, 
supra,  was  reiterated  by  the  Supreme  Court  on  March  3, 
1942,  after  the  Hallock  case,  in  which  the  same  underlying 
principle  was  followed  and  in  which  the  Court  cited  the 
Sanford  case  and  the  Rasquin  case. 

Helvering  v.  Hutchius,  312  U.  S.  393.  85  L.  Ed. 
909. 

This  decision  was  unanimous. 

The  controlling  principle  of  law  followed  in  the  fore- 
going cases  is  that  no  part  of  the  value  of  property  trans- 
ferred in  trust  prior  to  March  3,  1931,  not  in  contempla- 
tion of  death,  is  includable  in  the  grantor's  gross  estate 
under  Section  302(c)  of  the  Revenue  Act  of  1926,  or 
similar  prior  statutory  provisions,  even  though  the  grantor 
reserved  to  himself  the  income  from  the  property  for  life, 
and  regardless  of  whether  he  died  before,  on,  or  after 
March  3,  1931. 
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The    Transfer    of    the    Interest    Here    Involved    Was 
Complete  and  Irrevocable  in  1923  When  Made. 

The  trust  in  controversy  was  created  August  15,  1923. 
By  the  terms  of  the  trust  instrument  the  trust  property 
was  transferred  to  the  trustees  without  the  retention  by 
the  trustor  of  any  interest  whatsoever  in  the  corpus,  with- 
out the  retention  of  any  power  to  alter  or  amend  the  trust 
in  any  manner  whatsoever,  without  the  retention  of  any 
right  to  change  any  beneficiary  or  the  interest  of  any 
beneficiary,  and  without  the  retention  of  any  right  of 
reversion,  contingent  or  otherwise.  [Tr.  pp.  19-27.] 
The  trial  court  found  the  trust  to  be  irrevocable.  [Tr. 
pp.  46,  47,  51.] 

Section  2280  of  the  Civil  Code  of  California,  in  efifect 
at  the  time  of  the  creation  of  the  trust,  provided: 

"Sec.  2280.  Not  Revocable.  A  trust  cannot  be 
revoked  by  the  trustor  after  its  acceptance,  actual  or 
presumed,  by  the  trustee  and  beneficiaries,  except  by 
the  consent  of  all  the  beneficiaries,  unless  the  declara- 
tion of  trust  reserves  a  power  of  revocation  to  the 
trustor,  and  in  that  case  the  power  must  be  strictly 
pursued." 

Section  2280  of  the  Civil  Code  of  California  was 
amended  in  1931,  but  the  amendment  specifically  provided 
that  "any  trust  created  prior  to  the  date  when  this  act 
shall  become  a  law  shall  not  be  afTected  thereby."  Statutes 
1931,  p.  1955. 

The  trust  instrument  herein  involved  contained  no  pro- 
vision for  revocation,  alteration,  modification  or  cancella- 
tion [Tr.  pp.  19-27,  47],  and  continued  in  full  force  until 


—31— 

its  termination,  by  its  terms,  on  the  death  of  the  wife 
Marian  M.  Brown  on  February  8,  1940  [Tr.  p.  46],  five 
years  and  six  months  after  the  death  of  the  testator 
herein. 

Appellant  admits  that  the  trust  was  irrevocable  (Br.  p. 
3) ;  and  the  trial  court  found: 

'That  no  right  of  alteration  or  amendment,  or 
other  right  of  revocation  or  control  was  retained  by 
Frederick  L.  Brown,  deceased,  or  his  said  wife. 
Marian  M.  Brown,  deceased,  either  alone  or  with  any 
other  person."     [Tr.  p.  47.] 

The  transfer  of  the  interest  in  property  herein  sought 
to  be  included  in  decedent's  gross  estate  was  absolute  and 
complete  in  1923,  when  made.  Decedent  retained  no 
"string"  whereby  he  could  control  thereafter,  in  any  man- 
ner whatsoever,  the  disposition  thereof. 

Under  the  rule  stated  by  the  Supreme  Court  and  set 
forth  in  part  II  of  this  brief,  the  transfer  in  the  present 
case  was  not  a  transfer  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  the  grantor's  death  within  the 
meaning  of  Section  302(c)  of  the  Revenue  Act  of  1926 
as  it  read  prior  to  the  amendment  thereof  by  the  Joint 
Resolution  of  March  3,  1931. 

The  mere  retention  by  the  grantor  of  a  portion  of  the 
trust  income  for  life,  is  of  no  signficance.  It  does  not 
bring  the  transfer  within  Section  302(c)  as  it  read  prior 
to  the  amendment. 

Therefore,  no  portion  of  the  value  of  the  remainder 
interest  is  includable  in  the  decedent's  estate. 

Appellant's  contention  that  the  grantor's  reservation 
of  a  portion  of  the  trust  income  to  himself  for  life  oper- 
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ates  to  bring  -the  transfer  within  the  meaning  of  Section 
302(c)  of  the  Revenue  Act  of  1926  as  it  stood  prior  to 
the  amendment  by  the  Joint  Resolution  of  March  3,  1931 
(Br.  pp.  6,  10),  is  contrary  to  May  v.  Heincr,  281  U.  S. 
238,  74  L.  Ed.  826;  Burnet  v.  Northern  Trust  Co.,  283 
U.  S.  782,  75  L.  Ed.  1412;  Morsman  v.  Burnet,  283  U.  S. 

783,  75  L.  Ed.   1412;  McCormick  v.  Burnet,  283  U.  S. 

784,  75  L.  Ed.  1413,  and  Hassett  v.  Welch,  303  U.  S. 
303,  82  L.  Ed.  858,  and  to  the  converse  of  the  rule  as 
stated  in  Klein  v.  United  States,  283  U.  S.  231,  75  L.  Ed. 
996,  and  Helverlng  v.  Hallock,  309  U.  S.  106,  84  L.  Ed. 
604.  The  contention  is  also  at  variance  with  the  legisla- 
tive history  of  the  amendment. 

Furthermore,  it  may  be  noted  that  the  income  received 
by  the  grantor  from  the  trust  during  his  lifetime,  or 
assets  acquired  therewith,  constituted  part  of  his  gross 
estate,  and  to  the  extent  of  the  value  thereof  at  the  time 
of  his  death  were  included  in  the  return  of  estate  tax. 

The  interest  here  in  controversy  is  the  remainder  inter- 
est and  that  interest  was  finally  and  completely  disposed 
of  by  the  decedent  in  1923  inter  vivos.  There  was  no 
retention  of  any  "string"  to  that  transfer. 

Two  recent  decisions  of  the  Board  of  Tax  Appeals, 
i.  e.,  Estate  of  Edzvard  Lathrop  Ballard,  Deceased,  et  al. 
v.  Commissioner  of  Internal  Revenue  promulgated  Oc- 
tober 1,  1942,  and  Mabel  Shazv  Birkbeck  Estate,  et  al.  v. 
Commissioner,  promulgated  October  6,  1942,  sustain  the 
contentions  of  appellee  that  Section  302(c)  of  the  Revenue 
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Act  of  1920,  as  amended  is  not  retroactive  and  does  nol 
apply  to  the  instant  case,  and  that  under  said  Section 
302(c)  of  the  Revenue  Act  of  192(>,  as  it  read  prior 
to  the  amendment  thereof  in  1931,  no  part  of  the  prop- 
erty of  the  trust  here  involved  is  properly  included  in 
decedent's  gross  estate  for  Estate  Tax  purposes. 

Estate  of  Edward  Lathrop  Ballard,   Deed,   ct  al. 
v.  Commissioner,  47  B.  T.  A.  Adv.  Op.  #107; 

Mabel  Shaw  Birkbcek  Estate,  et  al.   v.   Commis- 
sioner, 47  B.  T.  A.  Adv.  Op.  #109. 

IV. 

The  Appellant's  Conclusions  Are  Not  Based  Upon 
Facts  and  Are  Not  Supported  by  the  Authorities 
Cited. 

As  to  Appellant's  (a)  : 

1.  The  first  point  urged  by  appellant  is  that  the  ulti- 
mate disposition  of  the  trust  corpus  was  suspended  during 
the  lifetime  of  the  decedent.  In  support  thereof  appellant 
relies  upon  the  wording  of  the  trust  indenture  which  pro- 
vides : 

"The  trust  hereby  created  shall  terminate  upon  the 
death  of  the  survivor  *  *  *  and  thereupon  the 
title  to  said  trust  property  shall  vest  absolutely  in 
equal  shares  in"  his  children.  (Italics  added.)  [Tr. 
P-  24.] 

Upon  the  execution  of  the  trust,  the  title  to  the  trust 
property  passed  completely  from  the  trustor  and  vested 
in  the  trustees,  as  such,  to  be  held  by  them  as  trustees  for 
the  benefit  of  the  named  beneficiaries,  upon  the  conditions 
imposed  upon  them  by  the  trust  indenture. 


The  provision  above  ([noted  from  the  trust  instrument 
could  mean  only,  that  upon  the  termination  of  the  trust 
at  the  trustor's  death  or  at  the  later  death  of  his  wife, 
the  property  would  be  freed  from  the  control  of  the  trus- 
tees, and  the  legal  title  held  by  the  trustees  would  merge 
with  the  equitable  title  of  the  beneficiaries  and  become  an 
absolute  title  in  the  beneficiaries. 

If  the  appellants'  argument  were  sound,  there  could 
never  be  an  absolute  and  complete  transfer  of  a  remainder 
in  trust,  because  the  title  thereto  could  never  vest  in  the 
remaindermen  until  the  termination  of  the  trust.  That 
such  is  not  the  case  is  evident  from  the  many  decisions 
referred  to  above. 

Furthermore,  recent  pronouncements  of  the  Supreme 
Court  have  established  beyond  argument  the  principle  that 
in  matters  of  taxation  substance  rather  than  form  should 
govern. 

Gregory  v.  Helvering,  293  U.   S.  465,  79  L.   Ed. 
596; 

Helvering  v.  Clifford,  309  U.   S.  331,  84  L.  Ed. 
788; 

Biggins  v.  Smith,  308  U.  S.  473,  84  L.  Ed.  406. 

The  substance  of  the  provision  in  question  is  only  to 
the  effect  that  upon  termination  of  the  trust,  the  property 
shall  be  delivered  to  the  designated  individuals.  The  Gov- 
ernment's attempt  to  emphasize  verbiage  to  the  effect  that 
disposition  is  suspended  because  of  use  of  the  words 
"Thereupon  *  *  *  title  *  *  *  shall  vest  *  *  *" 
finds  no  support  in  the  judicial  approach  to  questions  of 
this  type  as  manifested  by  the  cases  heretofore  cited. 
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However,  even  conceding  for  purpose  of  argument  thai 
the  ultimate  recipient  or  recipients  of  the  transferred  prop 
erty  were  unascertainable,  such  fact  is  totally  immaterial. 
If  the  transfer  is  "immediate  and  out  and  out,"  it  matters 
not  that  an  interest  "might  have  been  divested  as  to  any 
one  of  them  in  favor  of  his  issue,  if  any,  or  of  the  sur- 
viving beneficiaries,  if  he  died  before  the  termination  of 
the  trust." 

Shukert  v.  Allen  (1927),  273  U.  S.  545,  547,  71 
L.  Ed.  764,  766. 

None  of  the  cases  cited  by  appellant  in  part  (a)  of  its 
brief  supports  the  view  that  the  ultimate  disposition  of 
the  trust  corpus  involved  in  the  present  case  was  suspended 
during  the  lifetime  of  the  decedent. 

2.  Appellant  argues  that  "the  instant  transfer  was 
a  substitute  for  a  testamentary  disposition  in  a  very  real 
sense  since  it  provided  for  the  distribution  of  the  bulk 
of  the  grantor's  property  after  death."  and  hence  the 
statute  was  designed  to  reach  and  include  the  transfer. 
(Br.  p.  7.) 

The  transfer  in  this  case  was  not  testamentary  in  char- 
acter. The  trial  court  specifically  found  that  the  transfer 
was  not  made  in  contemplation  of  death  [Tr.  pp.  47-48, 
50],  and  the  evidence  on  this  point  is  without  conflict. 
[Tr.  pp.  62-66.] 

Appellant's  contention  that  the  provision  in  the  trust 
instrument,  for  distribution  of  the  trust  corpus  after  the 
death  of  the  survivor  of  the  decedent  and  his  wife,  makes 
the  transfer  testamentary  in  character  and.  hence  within 
the  statute,  is  at  variance  not  only  with  the  long  line  of 
Supreme  Court  decisions  review  in  part  II  of  this  brief, 
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but  also  with  the  statements  made  on  the  floor  of  the 
House  at  the  time  of  passage  of  the  Joint  Resolution  of 
March  3,  1931.  If  appellant's  contention  were  correct 
the  amendment  incorporated  in  the  Joint  Resolution  would 
have  been  unnecessary.  The  amendment  merely  added  the 
very  thing  which  appellant  now  contends  was  already  in- 
cluded in  the  section  as  it  stood  prior  to  the  amendment. 
Appellant's  contention  clearly  is  untenable. 

3.  Appellant  contends  that  its  position  "is  supported 
by  Helvering  v.  Hallock,  309  U.  S.  106."     (Br.  p.  8.) 

Helvering  v.  Hallock  does  not  support  appellant's  posi- 
tion. In  each  of  the  three  cases  decided  by  the  Court  in 
Helvering  v.  Hallock,  and  in  each  of  the  three  prior  Su- 
preme Court  decisions  reviewed  therein,  the  possibility 
of  reverter,  which  the  Court  fixed  upon  as  the  "string" 
warranting  the  inclusion  of  the  value  of  the  interest  in 
the  transferred  assets  under  Section  302(c),  arose  as 
the  result  of  specific  provisions  of  the  trust  instru- 
ment. In  the  present  case  there  was  no  reservation 
of  any  possibility  of  reversion,  contingent  or  otherwise, 
in  the  trust  instrument.  The  transfer  was  as  absolute 
and  complete  when  made  as  any  man  could  make  it.  The 
appellant's  claim  that  the  Hallock  case  supports  its  position 
is  patently  unsound. 

4.  Appellant  stated  that  "In  the  instant  case  there  was 
a  possibility  of  reverter,  remote  though  it  may  have  been 
*     *     *."     (Br.  p.  8.) 

The  facts  of  this  case  do  not  support  appellant's  state- 
ment. The  decedent  did  not  reserve  to  himself,  either 
directly  or  indirectly,  any  reversionary  interest  whatsoever, 
contingent  or  otherwise.    The  trust  instrument  contains  no 
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such  provision.  [Tr.  pp.  19-27.  |  The  only  possibility 
that  the  grantor  could  ever  become  repossessed  of  the 
trust  corpus,  or  any  part  thereof,  would  be  by  reason  of 
failure  of  the  trust  due  to  the  death  of  all  beneficiaries, — 
three  children,  wives  of  two  children,  seven  grandchildren, 
the  possibility  of  additional  grandchildren,  and  the  possi- 
bility of  other  descendants  of  grandchildren — prior  to  that 
of  the  grantor.  Tn  such  case  only,  the  trust  corpus  would 
be  returned  to  him  by  operation  of  law.  Aside  from  the 
remoteness  of  such  an  infinitesimal  possibility  (there  are 
no  actuarial  tables  from  which  such  a  possibility  can  be 
determined),  such  a  possibility  of  thus  becoming  repos- 
sessed of  the  trust  property  does  not  constitute  the  reten- 
tion by  the  grantor  of  a  reversionary  interest. 

If  the  government's  interpretation  of  the  statute  viz, 
that  the  infinitesimal  chance  that  the  grantor  might  sur- 
vive all  beneficiaries  and  thereupon  recover  the  corpus 
of  the  trust  by  reason  of  its  failure  for  lack  of  bene- 
ficiaries, brings  the  statute  into  operation,  then,  every 
transfer  in  trust  no  matter  how  completely  made  would  be 
included  under  Section  302(c). 

5.  Appellant's  statement  that  the  H alloc k  case  has  not 
been  restricted  to  its  precise  facts  (Br.  p.  9)  is  true,  but 
when  the  rationale  of  that  case  is  understood  it  is  appar- 
ent that  in  all  of  the  cases  cited  by  the  appellant  to  demon- 
strate its  statement  there  has  been  no  deviation  from  the 
principle  adhered  to  in  the  Hallock  case,  and  the  preceding 
cases  upon  which  it  is  based. 

An  examination  of  the  cases  cited  fails  to  disclose  any- 
thing which  supports  appellant's  contention  in  the  present 
controversy.     We  will  analyze  these  cases: 
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Commissioner  v.  Clise,  122  Fed.   (2d)  998  (C.  C. 
A.  9th). 

Nothing  in  that  case  lends  any  support  to  appellant's 
argument,  and  nothing  in  that  case  is  in  any  way  out  of 
line  with  the  decisions  of  the  United  States  Supreme  Court 
heretofore  cited. 

Commissioner  v.   Wilder s  Estate,   118  Fed.    (2d) 
281  (C.  C.  A.  5th). 

That  case  involved  the  purchase  of  an  annuity  contract 
out  of  community  funds,  the  income  during  the  life  of  the 
husband  to  be  paid  to  him  and  after  his  death  the  income 
to  be  paid  to  his  wife.  The  Court  held  that  the  wife 
owned  one-half  of  the  contract  and  that  on  the  death  of 
the  husband  the  value  of  his  one -half  was  transferred  to 
her.  This  case  did  not  involve  a  transfer  prior  to  death, 
but  was  a  transfer  which  took  effect  only  upon  death. 

Chase  National  Bank  v.    United  States,   116  Fed. 
(2d)  625  (C.  C.  A.  2d). 

This  case  involved  a  paid  up  insurance  policy  and  pro- 
vided for  the  payment  of  the  face  of  the  policy  to  the 
insured's  wife  "if  the  beneficiary  survived  the  insured, 
otherwise  to  the  executors,  administrators  or  assigns  of 
the  insured."  In  this  case,  as  in  the  cases  we  have  cited 
from  the  Supreme  Court,  the  title  remained  in  the  insured 
until  his  death. 

In  this  case,  had  the  husband  survived  the  wife,  one-half 
of  the  face  of  the  policy  would  have  been  taxable  in  her 
estate. 
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Commissioner  v.  Washer.  127  Fed.   (2d)  446  (C. 
C  A.  6th). 

This  case  involved  insurance  policies  in  which  the  wife 
was  named  beneficiary,  but  the  testator  reserved  the  right 
to  change  the  other  beneficiaries  if  the  wife  should  prede- 
cease him.  This,  as  well  as  the  two  preceeding  cases  in- 
volved insurance  policies.  They  are  not  directly  in  point, 
but  none  of  the  decisions  conflict  in  any  way  with  the 
rules  laid  down  by  the  Supreme  Court  heretofore  cited. 

Chase  National  Bank  of  New  York  v.  Higgins,  38 
Fed.  Supp.  858  (S.  D.  N.  Y.). 

In  this  case  the  trustor,  in  1927,  gave  property  in  trust, 
reserving  the  income  for  life,  but  also  reserving  the  right 
to  all  or  part  of  the  corpus  and  in  fact  did  invade  the 
corpus  during  her  life.  The  Court  held  that  the  1931 
amendment  to  Section  302(c)  did  not  apply  as  it  was  not 
retroactive.  The  Court  held  the  corpus  taxable  in  the 
estate  of  the  trustor  because  she  retained  a  "string"  in  that 
only  what  remained  of  the  corpus  at  her  death  was  to 
pass  to  the  beneficiary. 

Nothing  in  this  case  conflicts  with  the  rule  laid  down 
by  the  Supreme  Court. 

Van   V  rank  en   v.   Helvering,    115    Fed.    (2d)    709 
(C.  G  A.  2d). 

This  is  an  income  tax  case  involving  the  determination 
of  what  constituted  the  basis  for  determining  profits,  and 
the  Court  held  on  the  facts  that  the  property  was  trans- 
ferred to  the  beneficiary  at  the  time  of  the  decease  of  the 
testator  and  that  the  basis  for  determining  future  profits 
was  the  value  at  the  time  the  testator  died,  as  against  a 


claim  that  the,  basis  was  the  value  on  the  date  of  dis- 
tribution. The  case  is  in  no  way  in  point  in  any  issue  in 
controversy  herein. 

Helvering  v.  Lc  Gierse,  312  U.  S.  531,  85  L.  Ed. 
996. 

This  case  involved  certain  insurance  and  annuity  con- 
tracts. The  Court  said:  "The  'insurance'  policy  con- 
tained the  usual  provision  for  surrender,  assignment, 
optional  modes  of  settlement,  etc."  Thus  the  control  of 
the  property  was  retained  by  the  testatrix  until  her  death. 
The  policies  were  taken  out  in  1936.  After  deciding  that 
the  policies  were  not  "insurance"  the  Court  held  the  pro- 
ceeds taxable  in  the  following  language: 

"The  only  remaining  question  is  whether  they  are 
taxable. 

We  hold  that  they  are  taxable  under  Sec.  302(c) 
of  the  Revenue  Act  of  (February  26)  1926,  as 
amended,  as  a  transfer  to  take  effect  in  possession  or 
enjoyment  at  or  after  death.  See  Helvering  v. 
Tyler  (CCA  8th)  111  F.  (2d)  422,  311  US  629. 
ante,  400,  61  S.  Ct.  49;  and  Old  Colony  Trust  Co.  v. 
Commissioner  of  Internal  Revenue  (CCA  1st)  102 
F.  (2d)  380,  supra;  Kernochan  v.  United  States,  89 
Ct.  CI.  507,  29  F.  Supp.  860;  Guaranty  Trust  Co.  v. 
Commissioner  of  Internal  Revenue,  16  BTA(F)  314, 
supra;  compare  Gaither  v.  Miles  (DC)  268  F.  692; 
Comment,  38  Mich.  L.  Rev.  526;  Comment.  32  111  L. 
Rev.  223."' 

Helvering  v.  Le  Gierse,  312  U.  S.  531,  542,  85  L. 
Ed.  996,  1000; 
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Commissioner  v.  Kelloyy.  119  Fed.  (2d)  54  (C.  C 
A.  3d). 

Appellant  contends  that  this  decision  was  incorrectly 
decided. 

This  case  is  further  cited  at  page  45,  infra. 

Nothing  in  the  cases  cited  by  the  appellant  and  discussed 
above  conflicts  with  the  rule  in  the  Kellogg  case,  which 
case  followed  May  v.  Heiner,  281  U.  S.  238,  74  L.  Ed. 
826,  and  Reinecke  v.  Northern  Trust  Co.,  278  U.  S.  339, 
73  L.  Ed.  410  both  of  which  cases  have  heretofore  been 
listed  among  the  unanimous  decisions  of  the  United  States 
Supreme  Court  which  established  the  rule  adopted  in  the 
Hallock  case. 

On  October  1,  1942,  the  Board  of  Tax  Appeals 
promulgated  a  decision  citing  the  Kellogg  case  with  ap- 
proval in  the  following  language: 

"The  Circuit  Court  of  Appeals  for  the  Third 
Circuit,  in  Commissioner  v.  Kellogg,  119  Fed.  (2d) 
54,  refused  to  extend  the  doctrine  of  Helvering  v. 
Hallock,  supra,  to  a  case  where  the  trust  property 
transferred  by  the  decedent  might  revert  to  the  de- 
cedent not  by  virtue  of  the  terms  of  the  trust  instru- 
ment but  because  of  failure  of  the  trust.  The 
Kellogg  case  imposes  a  logical  limitation  on  the  scope 
of  Section  302(c).  We  think  that  here,  too,  the  ap- 
plication of  the  Hallock  doctrine  would  cause  an  un- 
warranted extension  of  that  section." 

Estate    of   Edzuard    Lathrop    Ballard   v.    Commis- 
sioner, 47  B.  T.  A.  Ad.  Op.  #107. 
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-,  As  to  Appellant's  (b)  : 

Appellant's  point  (b)  is  that,  because  of  the  reservation 
of  income  for  life,  the  transfer  was  intended  to  take 
effect  at  death  to  the  extent  that  the  decedent  reserved 
an  interest  in  the  Trust  Income.     (Br.  p.  9.) 

1 .  Appellant  states  that  it  is  not  relying  upon  the  retro- 
active application  of  the  amendments  made  by  the  Joint 
Resolution  of  March  3,  1931,  and  by  Section  803(a)  of 
the  Revenue  Act  of  1932;  but  is  relying  upon  the  word- 
ing of  Section  302(c)  of  the  Revenue  Act  of  1926,  as 
it  read  prior  to  the  amendments.    (Br.  p.  10.) 

The  same  contention  was  considered  and  rejected  by 
the  Supreme  Court  in  May  v.  Hciner,  281  U.  S.  238,  74 
L.  Ed.  826;  Burnet  v.  Northern  Trust  Co.,  283  U.  S. 
782,  75  L.  Ed.  1412;  Morsman  v.  Burnet,  283  U.  S.  783, 
75  L.  Ed.  1412.  and  McCornuck  v.  Burnet,  283  U.  S. 
784,  75  L.  Ed.  1413. 

And,  in  Hassett  v.  Welch,  303  U.  S.  303.  82  L.  Ed. 
858,  the  Court  necessarily  approved  of  its  prior  decisions 
in  those  four  cases  because,  otherwise  it  could  not  have 
held  that  the  transfers  were  not  within  the  statute  as 
it  stood  prior  to  the  amendments. 

Appellant's  contention,  however,  is  based  primarily 
upon  the  proposition  that  May  v.  Heiner,  Burnet  v.  North- 
ern Trust  Co.,  Morsman  :•.  Burnet  and  McCormick  v. 
Burnet  were  overruled  by  Hclvering  v.  Hallock.  (Br. 
p.   11) 

Hclvering  ?•.  Hallock  did  not  overrule  May  v.  Hciner 
or  the  other  three  cases  above  referred  to,  either  directly 
or  by  implication.  As  pointed  out  hereinabove  these  cases 
are  not  in  conflict  with  Hclvering  v.  Hallock. 


The  problem  in  the  Hallock  case,  as  stated  by  the 
Court  was  the  reconciliation  of  its  prior  decision  in  the 
Klein  case  with  the  two  St.  Louis  Union  Trust  Co.  cases. 
The  Court  said : 

"Neither  here  nor  below  does  the  issue  turn  on 
the  unglossed  text  of  Sec.  302(c).  In  its  enforce- 
ment. Treasury  and  courts  alike  encounter  three  re- 
cent decisions  of  this  Court,  Klein  v.  United  States. 
283  U.  S.  231.  75  L.  ed.  996,  51  S.  Ct.  398;  Hel- 
vering  v.  St.  Louis  Union  Trust  Co.,  296  U.  S. 
39,  80  L.  ed.  29,  56  S.  Ct.  74,  100  A.  L.  R.  1239.  and 
Becker  v.  St.  Louis  Union  Trust  Co.,  296  U.  S.  48. 
80  L.  ed.  35,  56  S.  Ct.  7$.  Because  of  the  difficulties 
which  lower  courts  have  found  in  applying  the  dis- 
tinctions made  by  these  cases  and  the  seeming  dis- 
harmony of  their  results,  when  judged  by  the  con- 
trolling purposes  of  the  estate  tax  law,  we  brought 
the  cases  here.  308  U.  S.  532,  538,  543,  ante;  448. 
453,  458,  60  S.  Ct.  82,  94,  141.  All  involve  dis- 
positions of  property  by  way  of  trust  in  which  the 
settlement  provides  for  return  or  reversion  of  the 
corpus  to  the  donor  upon  a  contingency  terminable 
at  his  death.  Whether  the  transfer  made  by  the  de- 
cedent in  his  lifetime  is  'intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  his  death'  by  rea- 
son of  that  which  he  retained,  is  the  crux  of  the 
problem"   (p.   110). 

"Our  real  problem,  therefore,  is  to  determine 
whether  we  are  to  adhere  to  a  harmonizing  principle 
in  the  construction  of  Section  302(c),  or  whether 
we  are  to  multiply  gossamer  distinctions  between 
the  present  cases  and  the  three  earlier  ones.  Freed 
from  the  distinctions  introduced  by  the  St.  Louis 
Union  Trust  Co.  Cases,  the  Klein  Case  furnishes 
such  a  harmonizing  principle"   (p.   118). 
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"We  therefore  reject  as  untenable  the  diversities 
taken  in  the  St.  Louis  Union  Trust  Co.  Cases  in 
applying-  the  Klein  doctrine — untenable  because  they 
drastically  eat  into  the  principle  which  those  cases 
professed  to  accept  and  to  which  we  adhere1'  (p. 
122). 

Helvering  v.  Hallock,  309  U.   S.   106,    110,   118, 
122,  84  L.  Ed.  604,  607-8,  612,  614. 

Furthermore,  subsequent  to  Helvering  v.  Hallock, 
which  was  decided  January  29,  1940,  the  courts  have 
recognized  the  continuing  effectiveness  of  May  v.  Hciner. 
supra,  and  Hassctt  v.  Welch,  supra,  and  have  found  no 
conflict  in  principle  between  those  two  cases  and  Hel- 
vering v.  Hallock,  supra.  Appellant  has  cited  no  Court 
decisions  to  support  his  theory. 

In  Blakcslee  v.  Smith,  110  Fed.  (2d)  364,  decided 
March  18,  1940,  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  stated: 

"We  do  not  understand  that  the  government  is 
any  longer  contending  that  by  this  trust  the  settlor 
made  a  transfer  of  any  property  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after  his 
death.  Nor  could  it  maintain  that  position  under  the 
law  as  declared  in  May  v.  Heiner,  281  U.  S.  238,  50 
S.  Ct.  286,  74  L.  Ed.*826,  67  A.  L.  R.  1244;  which 
was  followed  by  Burnet  v.  Northern  Trust  Co.,  283 
U.  S.  782,  51  S.  Ct.  342,  75  L.  Ed.  1412;  Morsman 
v.  Burnet,  283  U.  S.  783,  51  S.  Ct.  343,  75  L.  Ed. 
1412;  and  McCormick  v.  Burnet,  283  U.  S.  784,  51 
S.  Ct.  343,  75  L.  Ed.  1413.  Equally  futile  now 
would  be  any  attempt  to  have  the  provisions  of  the 
statute  as  amended  first  by  the  Joint  Resolution  of 
March  3,  1931  and  then  by  the  Act  of  June  6,  1932, 


26  U.  S.  C.  A.  Int.  Rev.  Code,  811,  made  applicable 
to  any  transfers  previously  made.  That  amendment 
is  not  retroactive.  Hassett  v.  Welch,  303  U.  S.  303, 
58  S.  Ct.  559,  X2  L  Ed.  858"   (p.  366). 

Again,  in  Commissioner  v.  Flanders,  111  Fed.  (2d) 
117,  decided  April  15,  1940,  the  same  Circuit  Court  of 
Appeals  said: 

"We  agree  also  with  the  Board's  conclusion  that 
Trust  No.  3  is  not  taxable  under  section  302(c) 
as  a  transfer  to  the  remaindermen  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after  death. 
Since  the  trust  was  created  prior  to  March  3,  1931. 
it  is  conceded  that  the  corpus  would  not  be  in- 
cludible in  the  settlor's  gross  estate  merely  becaiiM 
of  the  reservation  of  the  life  use  of  the  income. 
Hassett  v.  Welch,  303  U.  S.  303,  58  S.  Ct.  559,  H2 
L.  Ed.  858"  (p.  120). 
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"A  different  situation  is  presented  by  Trust  No. 
4.  There  the  settlor  reserved  a  remainder  contingent 
upon  his  surviving  his  two  younger  brothers  whose 
lives  measured  the  duration  of  the  trust.  In  view 
of  the  decision  of  the  Supreme  Court  in  Helvering 
v.  Hallock.  309  U.  S.  106,  60  S.  Ct.  444,  84  L.  Ed. 
604,  125  A.  L.  R.  1368,  handed  down  January  29. 
1940,  we  hold  the  settlor's  possibility  of  reverter  a 
taxable  interest  under  Section  302(c)"    (p.    121) 

Commissioner  v.  Kellogg,  119  Eed.  (2d)  54,  decided 
March  20,  1941,  a  decision  by  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit,  contains  the  following  lan- 
guage : 

"The  petitioner  further  contends  that  even  if  he 
is   in   error   in   urging  that   the  corpus  of   the   trust 


is  includible  in  the  grantor's  estate  under  the  prin- 
ciples of  Helvering  v.  Hallock,  none  the  less  the 
transfer  was  a  substitute  for  the  testamentary  dis- 
position of  the  grantor  and,  in  the  words  of  the 
statute,  was  'intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  his  death'.  In  short  the  peti- 
tioner relies  on  the  exact  language  of  the  statute. 
His  difficulty  in  sustaining  this  contention  arises  also 
with  May  v.  Heiner  and  becomes  insurmountable, 
so  far  as  this  court  is  concerned,  when  we  contem- 
plate the  decision  in  Reinecke  v.  Northern  Trust  Co., 
278  U.  S.  339,  347-348,  49  S.  Ct.  123,  73  L.  Ed.  410, 
66  A.  L.  R.  397.  If  the  words  of  the  statute  just 
quoted  are  to  receive  the  meaning  contended  for  by 
the  petitioner,  they  must  receive  it  from  the  Su- 
preme Court"   (pp.  57-58). 

The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
in  Commissioner  v.  Clisc,  122  Fed.  (2d)  998,  decided 
October  4,  1941,  after  referring  to  the  decisions  of  the 
Supreme  Court  in  May  v.  Heiner,  supra,  Burnet  v. 
Northern  Trust  Co.,  supra,  Morsman  v.  Burnet,  supra,  and 
McCormick  v.  Burnet,  supra,  decided  on  April  14,  1930; 
to  the  three  cases,  decided  March  2,  1931,  by  the  Supreme 
Court  on  the  authority  of  May  v.  Heiner,  supra;  to  the 
adoption  of  the  Joint  Resolution  on  March  3,  1931,  and 
after  having  quoted  from  Hassett  v.  Welch,  supra,  de- 
cided by  the  Supreme  Court  in  1938  this  Court  gave 
consideration  to  Chemical  Bank  &  Trust  Co.,  37  B.  T.  A. 
535.  as  the  only  decided  case  based  on  identical  facts. 
After  reciting  briefly  the  facts  in  the  Chemical  Bank 
case  to  the  effect  that  the  decedent  had  purchased  prior 
to  March  3.  1931,  two  irrevocable  annuity  contracts,  pay- 
able  to   himself    so   long   as   he    should    live,    this    Court 
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referred  to  and  gave  recognition  to  the  effectiveness  of 
Hasset/  v.  Welch  in  the  following  language: 

"Although  Hasseti  v.  Welch,  supra,  had  been  de- 
cided approximately  a  month  when  the  Board  of  Tax 

Appeals  promulgated  the  above  decision,  and  the 
writer  of  the  Board's  opinion  was  aware  of  it  fcf. 
37  B.  T.  A.  542),  the  Board  did  not  treat  the  qoes- 
tion  of  retroactive  operation  of  the  amendment  to  the 
Act  in  its  discussion  of  this  phase  of  the  problem 
before  it  in   the  Chemical  Trust  case,  supra. 

"We  cannot  approve  the  Board's  reasoning  in  the 
Chemical  Bank  &  Trust  Case;  the  Board's  view  of 
the  situation  confronting  it  there  does  not  coincide 
with  ours.  Moreover,  that  case  could  have  been  de- 
cided upon  the  authority  of  Hassett  v.  Welch,  supra." 
(Italics  ours)    (p.   1003). 

In  Central  National  Bank  of  Cleveland  v.  United  States. 

41   Fed.   Supp.  239,  decided  October  6.    1941.  the  Court 

of  Claims  made  it  plain  that  it  did  not  deem  Helvering 

v.    Hallock,    supra,    to    have    overruled    May    v.    Heiuer. 

supra.    The  Court  said : 

"In  May  v.  Heiner.  281  U.  S.  238,  50  S.  Ct. 
286,  74  L.  Ed.  826,  67  A.  L.  R.  1244.  the  trust 
created  a  life  estate  in  the  settlor's  husband  and. 
after  his  death,  if  he  predeceased  her.  a  life  estate 
in  herself,  with  remainder  in  her  children.  The  en- 
tire fee  was  disposed  of  by  the  instrument;  the  bene- 
ficiaries acquired  no  additional  right  by  the  settlor's 
death.  At  the  grantor's  death  the  beneficiaries  came 
into  the  possession  of  the  thing,  title  to  which  had 
already  been  given  them.  Hence,  it  was  held  there 
had  been  no  transfer  at  death  subject  to  the  tax"  i  pp. 
245-246;. 


It  is  particularly  worth  of  note  that  the  Court  of 
Claims  stated  that  under  the  authority  of  the  Hallock 
case  "We  hold  that  an  interest  in  the  property  transferred 
took  effect  in  possession  or  enjoyment  on  the  grantor's 
death"  and  stated  further  that  it  must  follow  from  that 
and  other  cases  referred  to  in  the  decision  that  "the  in- 
terest in  the  property  which  had  already  vested  in  the 
beneficiaries  and  which  was  not  transmitted  by  death  is 
to  be  excluded  from  the  gross  estate"  (p.  248).  (Italics 
ours.) 

These  cases  clearly  establish  the  fact  that  all  United 
States  Circuit  Courts  of  Appeals,  which  have  had  occa- 
sion to  consider  the  question,  and  the  United  States  Court 
of  Claims  have  been  unanimous  in  the  conclusion  that 
there  is  no  conflict  in  principle  between  the  cases  of 
May  v.  Heiner,  Hassett  v.  Welch,  and  H  elver  in  y  v.  Hal- 
lock.  The  same  conclusion  was  reached  by  the  District 
Court  of  New  York  in  Chase  National  Bank  v.  Higgins, 
38  Fed.  Supp.  858,  decided  May  15,  1941,  and  the  Dis- 
trict Court  of  New  Jersey  in  Blunt  v.  Kelly,  41  Fed. 
Supp.  721,  decided  November  8,  1941,  as  well  as  the  court 
below  in  its  decision  in  the  present  case. 

Appellant  cites  the  dissenting  opinion  of  Mr.  Justice 
Roberts  in  the  Hallock  case  and  the  decision  of  the  United 
States  Board  of  Tax  Appeals  in  the  Mary  H.  Hughes 
case,  44  B.  T.  A.  1196  in  support  of  its  contention  that 
Helvcring  v.  Hallock  overruled  May  v.  Heiner.  (Br. 
p.    11.)      Obviously  the  majority  in  the  Hallock  case  did 


not    share    Mr.    Justice    Roberts'    views    as    to    the    effect 
of  the  1  hillock  decision  in  this  respect.     The  Court  said: 

"But  stare  decisis  is  a  principle  of  policy  and  not 
a  mechanical  formula  of  adherence  to  the  latest 
decision,  however  recent  and  questionable,  when  such 
adherence  involves  collision  with  a  prior  doctrine 
more  embracing  in  its  scope,  intrinsically  sounder, 
and  verified  by  experience."     (Italics  added.) 

Hclvcring  v.  Hallock,  309  U.  S.   105,   119,  84  L. 
Ed.  604.  612. 

The  prior  doctrine  referred  to  was  the  doctrine  of  the 
Klein  case,  283  U.  S.  231,  75  L.  Ed.  996.  The  Court 
specifically  so  stated  (pp.  118,  122).  That  the  Klein  case 
is  in  complete  harmony  with  Burnet  v.  Northern  Trust 
Co.,  283  U.  S.  782,  75  L.  Ed.  1412;  Morsman  v.  Burnet. 
283  U.  S.  783,  75  L.  Ed.  1412;  and  McCormick  v. 
Burnet,  283  U.  S.  784,  75  L.  Ed.  1413,  is  quite  evident 
when  we  consider  the  fact  that  all  four  of  these  cases 
were  pending-  before  the  Court  at  the  same  time.  The 
Klein  case  was  argued  February  27,  1931;  the  Northern 
Trust  Co.,  Morsman  and  McCormick  cases  were  decided 
March  2,  1931;  and  the  Klein  case  was  decided  April  13. 
1931.  All  of  those  decisions  were  unanimous.  The  three 
cases  decided  March  2,  1931,  were  decided  specifically 
and  solely  upon  the  authority  of  May  v.  Heiner.  The 
conclusion  is  inescapable  that  the  Supreme  Court  itself 
considered  May  v.  Heiner  to  be  in  harmony  with  the 
Klein  case;  and  that  Hclvcring  v.  Hallock  was  merely 
a  re-application  of  the  rule  of  the  Klein  case. 
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As  to  the  Hughes  case,  supra,  that  decision  could  have 
been  reached  without  the  statement  by  the  Board  as  to 
the  effect  of  the  Hallock  case  on  May  v.  Heiner. 

The  facts  were  that  Mary  Hughes  entered  into  a  con- 
tract whereby  the  insurance  company  agreed  to  pay,  dur- 
ing the  life  of  her  son  Frank  C.  Hughes,  a  fixed  sum 
monthly. 

During  Mrs.  Hughes  life  this  sum  was  to  be  paid  to 
her.  After  her  death  it  was  to  be  paid  to  four  chil- 
dren in  equal  parts  with  provisions  for  successor  bene- 
ficiaries in  case  of  death  of  any  beneficiaries.  The  prin- 
cipal paid  in  belonged  to  the  insurance  company. 

The  contract  provided  that  on  the  death  of  Frank  C. 
Hughes  at  least  $900,000.00  was  to  be  paid  to  the  named 
beneficiaries. 

This  was  not  a  transfer  in  trust  or  otherwise.  It 
was  clearly  a  contract  owned  by  Mrs.  Hughes,  whereby 
the  insurance  company  agreed  to  pay  to  others  at  or  after 
her  death  a  sum  of  money  of  at  least  $900,000.00. 

The  contract  further  provided  that  should  she  survive 
the  named  beneficiaries  the  balance  should  be  paid  to  her 
estate.     She  at  all  times  owned  the  contract. 

Moreover  the  Hughes  case  on  appeal  by  the  taxpayer 
to  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
was  dismissed  by  stipulation  of  the  parties  on  agreed 
motion  April  8,  1942,  C.  C.  H.,  FTNH.  C.  1.  3435,  the 
government  chosing  to  accept  an  amount  much  less  than 
the  asserted  liability  by  way  of  compromise,  rather  than 
to  submit  the  case  to  the  Court  on  review.  Inasmuch  as 
that  case  was  never  affirmed  by  the  Circuit  Court  of  Ap- 
peals, it  cannot  be  considered  as  authoritative.    The  Board 
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has   not  cited   the  case   in   any   decision   since   the   appeal 
was  dismissed. 

The  appellant  has  cited  two  cases  in  which  the 
Hughes  case  was  cited  by  the  United  States  Board  of  Tax 
Appeals  prior  to  its  dismissal  on  appeal,  but  in  neither 
case  did  the  decision   rest  upon   it. 

The  case  of  Corca  C.  Feynolds,  45  B.  T.  A.  44,  Adv. 
Op.  #9  (C.  C.  H.  #12064),  decided  September  5, 
1941.  The  result  arrived  at  by  the  Board  in  this  case, 
i.  e.,  holding  that  the  proceeds  from  this  contracts  were 
subject  to  tax  is  correct  and  is  justified  by  the  decisions 
of  the  Supreme  Court.  We  do  not  agree  with  the  rea- 
soning of  the  Board  as  to  the  indivisibility  of  the  con- 
tracts, but  this  question  is  not  at  issue  here. 

The  facts  in  the  Reynolds  case  were  that  three  insur- 
ance policies  were  taken  out  by  the  decedent.  The  insur- 
ance policies  were  assigned  to  a  trustee.  They  were  as- 
signed to  the  trustee  purely  and  solely  for  the  purpose 
of  collection,  after  the  death  of  the  insured,  and  to  make 
distribution  of  the  proceeds,  thereafter.  The  trustee  was 
not  given  the  power  to  surrender  the  policies  or  to  bor- 
row on  the  policies.  Therefore,  the  death  of  the  in- 
sured was  the  motivating  act  which  completed  the  trans- 
fer of  the  policies  from  the  donor  to  the  trustee  or  the 
beneficiary. 

This  was  a  clear  case  in  which  the  insured,  by  execut- 
ing an  irrevocable  trust,  definitely  prevented  the  trustee 
or  any  one  else  from  receiving  the  economic  benefits  of 
the  policies  during  her  life. 

Had  it  been  desirable  to  borrow  on  these  policies  it 
would  have  been  necessary  for  the  donor  to  have  made  an 
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additional  transfer  of  that  power.  The  donor  did  not 
make  a  completed  gift  of  the  contracts,  but  made  a  trans- 
fer of  the  title  to  the  trustee  conditioned  on  the  trustee 
and  beneficiary  receiving-  the  benefit  of  the  policies  only 
after  the  death  of  the  insured. 

In  the  Estate  of  Frederick  S.  Fish,  45  B.  T.  A.  120. 
Adv.  Op.  #21,  (appeal  C.  C.  A. — 2  dismissed  April  6. 
1942,  C.  C.  H.  FINH,  C.  1.  3435)  reciprocal  trusts 
created  prior  to  March  3,  1931,  were  under  considera- 
tion. The  Board  applied  the  theory  of  Lehman  v.  Com- 
missioner, 109  Fed.  (2d)  99,  and  regarded  the  decedent 
as  creator  of  the  trust  of  which  his  wife  was  nominal 
grantor  and  in  which  he  was  life  income  beneficiary  and 
had  a  power  of  appointment  over  the  remainder.  So 
viewed,  the  Board,  relying  on  the  Hughes  case,  supra, 
held  the  transfer  includible  and  then  added: 

"Even  without  regard  to  his  retention  of  the  in- 
come, decedent,  again  in  the  view  that  he  was  in 
efifect  the  grantor,  retained  a  power  of  appointment 
over  the  remainder  which,  whether  exercised  or  not, 
subjects  his  estate  to  taxation  under  the  provisions 
of  section  302(c)  and  (d).  Commissioner  v.  Chase 
National  Bank  of  New  York  ( C.  C.  A.,  2d  Cir.),  82 
Fed.  (2d)  157:  certiorari  denied.  299  U.  S.  552; 
Porter  v.   Commissioner,  288  U.   S.   436." 

See: 

Estate  of  Ballard,  47  B.  T.  A.  Adv.  Op.   #107, 
October  1.  1942: 

Birkbeck  Estate,  47   B.   T.   A.   Adv.    Op.    #109, 
October  6,  1942. 

Tt  is  clear,  therefore,  that  reliance  on  the  Hughes  cases 
was  totally  unnecessary  in  reaching  the  answer  in  the 
case. 
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As  to  Appellant's  (c): 

The  third  point  urged  by  appellant  is  that,  viewing 
the  interests  retained  by  the  decedent  as  a  whole,  the 
transfer  of  the  remainder  interests  took  effect  at  decedent's 
death.  Appellant  relies  upon  Helvering  v.  Clifford,  309 
U.  S.  331,  in  support  of  its  contention.     (  Br.  p.  11.  | 

( It  may  be  observed,  parenthetically,  that  the  retained 
life  interests  in  the  present  case  did  not  terminate  upon 
decedent's  death  in  1934  but  continued  until  Mrs.  Brown's 
death  in  1940.) 

(1)  The  specific  language  used  by  appellant  in  urging 
this  point  is: 

"Experience  with  the  doctrine  of  Helvering  v. 
Clifford,  309  U.  S.  331,  demonstrates  that  the  com- 
bination of  several  factors  may  result  in  tax  conse- 
quences beyond  those  reached  where  one  or  more  of 
the  factors  appears  in  isolation.  That  approach  seems 
equally  appropriate  here.  Tt  is  not  necessary  to  con- 
sider the  provisions  of  the  trust  indenture  piece- 
meal."    (Br.  p.   11.) 

We  fail  to  understand  appellant's  language.  He  does 
not  state  what  "experience"  he  refers  to,  nor  does  he  cite 
any  cases  from  which  we  can  draw  conclusions.  If  it  is 
intended  by  this  statement  that  the  Court  is  to  disregard 
the  facts  in  the  case  and  to  read  into  the  case  the  facts 
in  the  Clifford  case  and  subsequent  cases  in  which  it  is 
cited,  we  still  fail  to  find  anything  in  that  case  contrary  to 
the  contentions  made  herein.  The  case  of  Helvering  i . 
Clifford,  309  U.  S.  331,  84  L.  ed.  788,  was  an  income  tax 
case  construing  Section  22a  of  the  Revenue  Act  of  1934, 
in  which  a  short  term  trust  for  a  period  of  five  years  was 
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created,  the  trust  instrument  reserving  to  the  grantor  all 
of  the  powers  over  the  property  which  he  would  have  had 
if  no  trust  had  been  created,  and  providing  that  the  trust 
corpus  upon  the  termination  of  the  trust  was  to  revert  to 
the  trustor.     The  Court  said: 

"The  wide  powers  which  he  retained  included  for 
all  practical  purposes  most  of  the  control  which  he  as 
an  individual  would  have.  There  were,  we  may  as- 
sume, exceptions,  such  as  his  disability  to  make  a 
gift  of  the  corpus  to  others  during  the  term  of  the 
trust  and  to  make  loans  to  himself.  But  this  dilution 
in  his  control  would  seem  to  be  insignificant  and  im- 
material, since  control  over  investment  remained.  If 
it  be  said  that  such  control  is  the  type  of  dominion 
exercised  by  any  trustee,  the  answer  is  simple.  We 
have  at  best  a  temporary  reallocation  of  income  with- 
in an  intimate  family  group.  Since  the  income  re- 
mains in  the  family  and  since  the  husband  retains  con- 
trol over  the  investment,  he  has  rather  complete  as- 
surance that  the  trust  will  not  efTect  any  substantial 
change  in  his  economic  position." 

Helvering  v.  Clifford,  309  U.   S.   331-335,  84  L. 
Ed.  788,  791-2. 

The  case  was  decided  February  26,  1940. 

It  will  thus  be  observed  that  the  rule  followed  in  the 
Clifford  case  is  the  same  rule  as  was  followed  in  the  long 
series  of  decisions  of  estate  tax  cases;  that  is,  where  the 
grantor  retains  in  the  trust  instrument  a  reversionary 
interest  in  the  corpus  he  remains  the  owner  of  the  trust 
property. 

In  the  present  case  the  grantor  reserved  no  power  what- 
soever over  the  trust  corpus;  the  trust  was  not  a  short 
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term  trust,  and  no  reversionary  interest  vai  reserved  in 

the  trust  instrument. 

(2)  Appellant  makes  a  stauiiknt  on  page  12  of  its 
brief  that  "no  child  could  have  any  assurance  that  a  share 
of  the  corpus  would  vest  in  him  until  the  death  of  the 
decedent  and  his  wife."  Surely  the  appellant  does  not 
mean  to  contend  that  the  rules  of  property  have  been  so 
completely  altered  by  the  case  of  Hclrcriiuj  v.  Clifford  as 
to  establish  that  a  definite  vested  interest  irrevocably  cre- 
ated does  not  constitute  a  vesting  in  the  beneficiaries, 
within  the  meaning  of  Section  302(c)  of  the  Revenue  Act 
of  1926. 

A  case  similar  to  the  one  in  controversy  was  decided  bv 
the  Supreme  Court  February  24,  1931,  three  days  before 
the  Klein  case  was  argued.  In  this  case  a  grantor  and  his 
wife  each  transferred  property  in  trust.  The  Supreme 
Court  said: 

"By  the  deed  of  each  grantor,  one-fifth  of  the  re- 
mainder was  immediately  vested  in  each  of  the  sons 
subject  to  be  divested  only  by  his  death  before  the 
death  of  the  survivor  of  the  settlors.  It  was  a  grant 
in  pracscnti  to  be  possessed  and  enjoyed  by  the  sons 
upon  the  death  of  such  survivor.  (Citing  cases.) 
The  provision  for  the  payment  of  income  to  the  set- 
tlors during  their  lives  did  not  operate  to  postpone 
the  vesting  in  the  sons  of  the  right  of  possession  or 
enjoyment.  The  settlors  divested  themselves  of  con- 
trol over  the  principal ;  they  had  no  power  to  revoke 
or  modify  the  trust.  Coolidge  v.  Loring  (23?  Mas-. 
223,  126  N.  E.  276.)  Upon  the  happening  of  the 
event  specified  without  more,  the  trustees  were  bound 
to  hand  over  the  property  to  the  beneficiaries.  Neither 
the  death  of  Mrs.  Coolidge  nor  of  her  husband  was  a 
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generating  source  of  any  right  in  the  remainder- 
men. Knowlton  v.  Moore,  178  U.  S.  41,  56,  44  L.  ed. 
969.  975,  20  S.  Ct.  747.  Nothing  moved  from  her 
or  him  or  from  the  estates  of  either  when  she  or  he 
died.  There  was  no  transmission  then.  The  rights 
of  the  remaindermen,  including  possession  and  en- 
joyment upon  the  termination  of  the  trusts,  were 
derived  solely  from  the  deeds.  The  situation  would 
have  been  precisely  the  same  if  the  possibility  of 
divestment  had  been  made  to  cease  upon  the  death  of 
a  third  person  instead  of  upon  the  death  of  the  sur- 
vivor of  the  settlors.  *  *  *  The  fact  that  each 
son  was  liable  to  be  divested  of  the  remainder  by 
his  own  death  before  that  of  the  survivor  of  the 
grantors  does  not  render  the  succession  incomplete. 
The  vesting  of  actual  possession  and  enjoyment  de- 
pended upon  an  event  which  must  inevitably  happen 
by  the  efflux  of  time,  and  nothing  but  his  failure  to 
survive  the  settlors  could  prevent  it." 

Coolidge  v.  Long,  282  U.  S.  582,  597,  598,  75  L. 
Ed.  562,  567. 

The  thing  which  is  subject  to  Federal  estate  tax  is  that 
which  passes  from  the  decedent  or  from  his  control  at  his 
death.  In  the  case  at  bar,  nothing  passed  by  virtue  of  the 
death  of  the  testator  of  the  trust  herein  to  any  of  the 
beneficiaries.  Nothing  whatever  passed  on  the  death  of 
the  grantor.  The  fact  that  any  one  of  the  children  might 
be  divested  of  his  interest  in  the  trust  by  his  own  death 
and  his  interest  might  thus  be  transferred  to  other  bene- 
ficiaries of  the  trust,  does  not  cause  anything  to  pass  on 
the  death  of  the  grantor  of  the  trust.  If  one  of  these 
beneficiaries  had  died,  his  interest  in  that  trust  which 
passed  on  his  death,  might  be  subject  to  tax  in  his  estate 
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but  it  is  not  subject  to  tax  in  the  estate  of  Frederick   L. 
Brown  the  trustor. 

The  contention  of  the  appellant  that  the  transfer  of  the 
lemainder  interests  took  effect  at  decedent's  death  is  wholly 
without  foundation. 

Conclusion. 

The  trust  here  involved  was  irrevocable.  The  grantor 
did  not  reserve  to  himself  any  interest  whatsoever  in  the 
trust  corpus.  He  did  not  retain  any  power  to  alter  or 
amend  the  trust  instrument,  or  to  change  any  trust  bene- 
ficiary, or  the  interest  of  any  beneficiary,  nor  did  the  trust 
instrument  reserve  to  the  grantor  any  right  of  reversion 
contingent  or  otherwise.  His  transfer  of  the  property  in 
trust  was  absolute  and  complete  in  1923  when  made.  The 
transfer  was  not  made  in  contemplation  of  death. 

Under  the  rule  established  by  a  long  line  of  unanimous 
decisions  of  the  Supreme  Court  of  the  United  States,  and 
followed  by  that  Court  in  its  most  recent  decisions  on  the 
point,  no  part  of  the  value  of  the  trust  corpus  is  includable 
in  decedent's  gross  estate  under  the  provisions  of  Section 
302(c)  of  the  Revenue  Act  of  1926  as  it  read  prior  to  the 
amendment  thereof  by  Joint  Resolution  of  March  3,  1931. 
even  though  the  grantor  reserved  to  himself  a  portion  of 
the  trust  income  for  life. 

The  decision  of  the  Court  below  is  in  accordance  with 
the  law  and  should  be  affirmed. 

Respectfully   submitted, 

Clark  J.   Milliron, 

Attorney  for  Appellee 


APPENDIX. 

"Sec.  302.  The  value  of  the  gross  estate  of  the  decedenl 
shall  be  determined  by  including  the  value  at  the  time  of 

his  death  of  all  property,  real  or  personal,  tangible  or  in- 
tangible, wherever  situated — 

"(a)     *     *     * 

"(b)     *     *     * 

"(c)  To  the  extent  of  any  interest  therein  of  which 
the  decedent  has  at  any  time  made  a  transfer,  by  trust  or 
otherwise,  in  contemplation  of  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  his  death,  except  in 
case  of  a  bona  fide  sale  for  an  adequate  and  full  considera- 
tion in  money  or  money's  worth.     *     *     *" 

Sec.  302(c),  Revenue  Act  of  1926. 

"(c)  To  the  extent  of  any  interest  therein  of  which  the 
decedent  has  at  any  time  made  a  transfer,  by  trust  or 
otherwise,  in  contemplation  of  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  his  death,  including 
a  transfer  under  which  the  transferor  has  retained  for 
his  life  or  any  period  not  ending  before  his  death  ( 1 )  the 
possession  or  enjoyment  of,  or  the  income  from  the  prop- 
erty or  (2)  the  right  to  designate  the  persons  who  shall 
possess  or  enjoy  the  property  or  the  income  therefrom ; 
except  in  case  of  a  bona  fide  sale  for  an  adequate  and  full 
consideration  in  money  or  money's  worth." 

Sec.  302(c).  Revenue  Act  of  1926,  as  amended  by 
Public  Resolution  No,  131 — 71st  Congress. 
March  3,  1931. 

"(a)  Section  302(c)  of  the  Revenue  Act  of  1926.  as 
amended  by  the  Joint  Resolution  of  March  3.  1931.  is 
amended  to  read  as   follows: 
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"'(c)  To  the  extent  of  any  interest  therein  of  which 
the  decedent  has  at  any  time  made  a  transfer,  by  trust  or 
otherwise,  in  contemplation  of  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  his  death,  or  of 
which  he  has  at  any  time  made  a  transfer,  by  trust  or 
otherwise,  under  which  he  has  retained  for  his  life  or  for 
any  period  not  ascertainable  without  reference  to  his  death 
or  for  any  period  which  does  not  in  fact  end  before  his 
death  ( 1 )  the  possession  or  enjoyment  of,  or  the  right  to 
the  income  from,  the  property,  or  (2)  the  right,  either 
alone  or  in  conjunction  with  any  person,  to  designate  the 
persons  who  shall  possess  or  enjoy  the  property  or  the 
income  therefrom;  except  in  case  of  a  bona  fide  sale  for 
an  adequate  and  full  consideration  in  money  or  money's 
worth." 

Sec.  803(a),  Revenue  Act  of  1932. 

"No  person  shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime,  unless  on  a  presentment  or  in- 
dictment of  a  Grand  Jury,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia,  when  in  actual 
service  in  time  of  war  or  public  danger;  nor  shall  any 
person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself,  nor  be  de- 
prived of  life,  liberty,  or  property,  without  due  process  of 
law;  nor  shall  private  property  be  taken  for  public  use, 
without  just  compensation." 

Amendment  V,  Constitution  of  the  United  States. 
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Amendment  of  the  Revj  nue  Act  oi  1926. 

Mr.  Hawley:  Mr.  Speaker,  I  ask  unanimous  consent 
for  the  present  consideration  of  a  joint  resolution  (II.  J. 
Res.  529)  relating  to  the  revenue,  reported  from  the  Com- 
mittee on  Ways  and  Means. 

The  clerk  read  as  follows : 

House  Joint   Resolution   529. 

Resolved,  etc.,  That  the  first  sentence  of  subdivision  (c) 
of  section  302.  of  the  revenue  act  of  1926,  is  amended  to 
read  as  follows : 

"(c)  To  the  extent  of  any  interest  therein  of  which 
the  decedent  has  at  any  time  made  a  transfer  by  trust  or 
otherwise,  in  contemplation  of  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  his  death,  including 
a  transfer  under  which  the  transferor  has  retained  for 
his  life  or  any  period  not  ending  before  his  death  ( 1 )  the 
possession  or  enjoyment  of  or  the  income  from  the  prop- 
erty, or  (2)  the  right  to  designate  the  persons  who  shall 
possess  or  enjoy  the  property  or  the  income  therefrom ; 
except  in  case  of  a  bona  fide  sale  for  an  adequate  and  full 
consideration  in  money  or  money's  worth." 

The  Speaker:     Is  there  objection? 

Mr.  Schafer  of  Wisconsin.  Reserving  the  right  to  ob- 
ject, and  I  shall  object  unless  the  gentleman  explains  just 
what  the  bill  is. 

Mr.  Hawley.  Mr.  Speaker  and  gentlemen,  the  Supreme 
Court  yesterday  handed  down  a  decision  to  the  effect  that 
if  a  person  creates  a  trust  of  his  property  and  provides 
that,  during  his  lifetime,  he  shall  enjoy  the  benefits  of  it, 
and  when  it  is  distributed  after  his  death  it  goes  to  his 
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heirs — the  Supreme  Court  held  that  it  goes  to  his  heirs 
free  of  any  estate  tax. 

This  resolution  is  to  provide  that  hereafter  such  shall 
not  be  the  law.  This  decision  will  cost  the  Treasury  of 
the  United  States  $25,000,000.  That  is,  it  will  necessitate 
refunds  in  that  amount.  The  Treasury  does  not  know 
how  many  such  trusts  will  be  found  before  Congress  meets 
again,  but  the  opinion  is  that  a  great  many  will  be,  and  it 
will  take  a  very  large  sum  from  the  Treasury  unless  this 
corrective  legislation  is  enacted. 

Mr.  Schafer  of  Wisconsin.  This  is  a  bill  to  tax  the 
rich  man.     I  shall  not  object. 

Mr.  Collins.  I  would  like  to  have  a  little  more  ex- 
planation. 

Mr.  Sabath.  Reserving  the  right  to  object,  all  the  reso- 
lution purports  to  do  is  to  place  a  tax  on  these  trusts  that 
have  been  in  vogue  for  the  last  few  years  for  the  purpose 
of  evading  the  inheritance  tax  on  the  part  of  some  of 
these  rich  estates? 

Mr.  Hawley.  It  provides  that  hereafter  no  such  method 
shall  be  used  to  evade  the  tax. 

Mr.  Sabath.     That  is  good  legislation. 

Mr.  Hawley.  Yesterday  afternoon  the  Supreme  Court 
of  the  United  States  handed  down  decisions  in  three  cases 
— Burnet  against  Northern  Trust  Co.,  Moraman  against 
Burnet,  and  McCormick  against  Burnet — in  which  the 
court  held  that  where  an  owner  of  property  had  made  a 
transfer  in  trust  reserving  the  income  of  the  property, 
or  the  right  to  dispose  of  the  income  therefrom,  to  himself 
for  his  life,  with  remainder  to  others  after  his  death,  the 
value  of  the  property  should  not  be  included  in  the  estate 


of  the  donor  for  purposes  of  Federal  estate  tax  upon  his 
death. 

Section  302  (c)  of  the  revenue  act  of  1926  provides,  as 
follows : 

Sec.  302.  The  value  of  the  gross  estate  of  the  decedent 
shall  be  determined  by  including  the  value  at  the  time  of 
his  death  of  all  property,  real  or  personal,  tangible  or  in- 
tangible, wherever  situated.     *     *     * 

(c)  To  the  extent  of  any  interest  therein  of  which  the 
decedent  has  at  any  time  made  a  transfer  by  trust  or  other- 
wise in  contemplation  of  or  intended  to  take  effect  in  pos- 
session or  enjoyment  at  or  after  his  death  except  in  a  case 
of  a  bona  fide  sale  for  an  adequate  and  full  consideration 
in  money  or  money's  worth.     *     *     * 

It  had  generally  been  considered  that  this  provision 
of  the  statute  covered  cases  such  as  those  referred  to 
above.  The  Treasury  Department  had  so  construed  the 
statute  since  the  first  Federal  estate  tax  law  in  1916  and 
its  regulations  so  provide.  If,  for  example,  the  owner  of 
property  transferred  the  title  to  his  house  to  a  trustee 
for  the  benefit  of  his  children  after  his  death,  but  in  the 
meantime  reserved  the  use,  income,  and  enjoyment  of  the 
house  to  himself  during  his  own  lifetime,  it  was  supposed 
that  the  value  of  the  property  at  the  date  of  his  death 
should  be  included  in  his  estate  for  purposes  of  estate 
tax.  Under  the  decisions  rendered  yesterday  the  property 
would  not  be  included  in  computing  the  Federal  estate  tax. 

It  is  entirely  apparent  that  if  this  situation  is  permitted 
to  continue,  the  Federal  estate  tax  will  be  seriously  affected. 
Entirely  apart  from  the  refunds  that  may  be  expected  t<> 
result,  it  is  to  be  anticipated  that  many  persons  will  pro- 
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ceed  to  execute  trusts  or  other  varieties  of  transfers  under 
which  they  will  be  enabled  to  escape  the  estate  tax  upon 
their  property.  It  is  of  the  greatest  importance  therefore 
that  this  situation  be  corrected  and  that  this  obvious  op- 
portunity for  tax  avoidance  be  removed.  It  is  for  that 
purpose  that  the  joint  resolution  is  proposed. 

Washington,   March   3,   1931. 

My  Dear  Mr.  Speaker :  The  Supreme  Court  of  the 
United  States  has  recently  had  before  it  the  following 
three  cases: 

1.  A  places  property  in  trust  by  a  deed  which  provides 
that  the  income  shall  be  paid  to  B  for  his  life,  then  to 
A  for  her  life,  and  then  that  the  trust  shall  terminate  upon 
the  death  of  A,  at  which  time  the  property  shall  be  dis- 
tributed among  the  children  of  A.     (May  v.  Heiner.) 

2.  A  places  property  in  trust  by  a  deed  which  provides 
that  the  income  therefrom  shall  be  paid  to  A  for  her  life 
and  upon  her  death  that  the  trust  shall  terminate  and  the 
property  shall  be  distributed  among  her  children.  (Burnet 
v.  Northern  Trust  Co.,  executor  of  Van  Schaick.) 

3.  A  places  property  in  trust  by  a  deed  which  provides 
that  A  shall  have  the  right  to  call  upon  the  income  there- 
from to  supplement  her  income  from  other  property  if  it 
falls  below  a  given  sum;  reserves  the  right  to  dispose  of 
the  remainder  of  the  income  by  ordering  payments  to 
others  and  which  further  provides  that  the  trust  shall 
terminate  upon  the  death  of  the  last  of  her  three  children, 
at  which  time,  if  A  is  surviving,  the  property  will  be  paid 
over  to  her,  and,  if  not,  will  then  be  paid  to  the  issue  of 
her  children.     (McCormick  v.  Burnet.) 
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The  Supreme  Court  by  deci  ;"iiv  rendered  yesterday 
afternoon  in  the  Van  Schaick  and  McCormick  cases,  fol 
lowing  its  decision  in  the  case  of  May  v.  Heiner,  held  that 
the  value  of  the  property  comprising  each  of  the  foregoing 
three  trusts,  at  the  date  of  A's  death,  was  not  to  he  in- 
cluded in  the  decedent's  ir-ross  estate  as  a  transfer  "in- 
tended to  take  effect  in  possession  or  enjoyment  at  or  after 
his  death." 

The  effect  of  these  decisions  is  that  transfers  of  this 
character  are  held  not  to  be  within  the  language  of  section 
302  (c)  of  the  revenue  act  of  1Q26,  or  of  prior  acts  hav- 
ing similar  language,  as  follows : 

''Sec.  302.  The  value  of  the  gross  estate  of  the  decedent 
shall  be  determined  by  including  the  value  at  the  time  of 
his  death  of  all  property,  real  or  personal,  tangible  or  in- 
tangible, wherever  situated.    *    *    * 

(c)  To  the  extent  of  any  interest  therein  of  which  the 
decedent  has  at  any  time  made  a  transfer,  by  trust  or 
otherwise,  in  contemplation  of  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  his  death,  except 
in  case  of  a  bona  fide  sale  for  an  adequate  and  full  con- 
sideration in  money  or  money's  worth.     *     *     *'' 

It  is  believed  desirable,  in  view  of  the  character  of  these 
transfers  and  in  order  to  prevent  tax  evasion,  that  they  be 
included  in  the  statute.  The  Treasury  has,  therefore, 
drafted  a  proposed  joint  resolution,  which  is  inclosed, 
amending  the  statute  so  as  to  include  such  transfers. 

Without  this  amendment,  the  Federal  estate  tax  will  be 
seriously  affected.  It  has  been  estimated  that  the  effect 
of  these  Supreme  Court  decisions  will  be  to  cause  a  loss 
in  excess  of  one-third  of  the  revenue  derived   from   the 


Federal  estate  tax,  with  anticipated  refunds  of  in  excess 
of  $25,000,000.  While  it  is  realized  that  very  little  time 
remains  at  this  session,  it  is  hoped  that  the  Congress  may 
take  action  by  joint  resolution  to  correct  this  situation. 

Very  truly  yours, 

Ogden  L.  Mills, 
Acting  Secretary  of  the  Treasury. 

The  honorable  the  Speaker  of  the  House  of  Representa- 
tives. 

The  Speaker.  Is  there  objection  to  the  consideration  of 
the  resolution? 

There  was  no  objection. 

The  resolution  was  agreed  to. 

Mr.  Garner.  Mr.  Speaker,  I  ask  unanimous  consent  to 
make  a  statement  for  three  minutes  on  the  resolution  just 
passed. 

The  speaker.     Is  there  objection? 

There  was  no  objection. 

Mr.  Garner.  Mr.  Speaker,  ladies  and  gentlemen,  so 
that  the  next  Congress  may  realize  this  situation  and  may 
have  an  opportunity  to  think  it  over,  I  want  to  say  that 
the  Supreme  Court  yesterday  handed  down  a  decision  in 
which  it  held  that  a  trust  made  by  a  person  of  great  wealth, 
say  $500,000,000,  could  provide  for  the  income  of  it  for 
his  life  and  that  all  of  the  property  at  a  certain  time  shall 
go  to  his  children  and  escape  the  tax. 

The  Committee  on  Ways  and  Means  this  afternoon  had 
a  meeting  and  unanimously  reported  the  resolution  just 
passed.     We  did  not  make  it  retroactive   for  the  reason 
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that  we  were  afraid  that  the  Sei  te  would  not  agree  to  it. 
But  I  do  hope  that  when  this  matter  is  considered  in  the 
Seventy-second  Congress  we  may  be  able  to  pass  a  bill  that 

will  make  it  retroactive. 

The  Treasurer  estimates  that  there  will  be  a  refund  of 

$25,000,000  to  those  who  have  died  and  had  their  estate 
taxed.  What  we  hope  in  this  resolution  is  to  stop  up  this 
gap  in  the  future.  I  hope  in  the  next  Congress  a  bill  may 
be  passed  that  will  reach  back  and  let  the  Supreme  Court 
have  one  more  guess.  I  use  that  word  advisedly,  they  did 
guess  and  gave  the  exemption  to  these  people  who  have 
made  these  trusts. 

Mr.  LaGuardia.  This  is  to  give  timely  notice  that  in 
the  next  Congress  it  will  be  made  retroactive? 

Mr.  Garner.  I  have  strong  hopes  that  the  next  Con- 
gress will  make  it  retroative. 

Mr.  Black.  Was  the  Supreme  Court  decision  based  on  a 
constitutional  question,  or  a  discussion  of  the  statute? 

Mr.  Garner.  It  was  on  the  statute  itself,  and  was  not 
constitutional. 

Congressional    Record — House,    pp.    7198,    7199, 
March  3,  1931. 

"To  Collectors  of  Internal  Revenue  and  Others  Concerned : 

"Section  302(c)  of  the  Revenue  Act  of  1926  was 
amended  by  a  joint  resolution  (Pub.  131),  approved  10.30 
p.  m.,  Washington,  D.  C.  time,  March  3,  1931,  to  read  as 
follows  (the  portion  added  by  the  amendment  is  in  italic  >  : 

•'(c)  To  the  extent  of  any  interest  therein  of  which 
the  decedent  has  at  any  time  made  a  transfer,  by  trust  or 
otherwise,  in  contemplation  of  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  his  death,  including 
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a  transfer  under  which  the  transferor  has  retained  for  his 
life  or  any  period  not  ending  before  his  death  (1)  the 
possession  or  enjoyment  of,  or  the  income  from,  the  prop- 
erty or  (2)  the  right  to  designate  the  persons  who  shall 
possess  or  enjoy  the  property  or  the  income  therefrom; 
except  in  case  of  a  bona  fide  sale  for  an  adequate  and  full 
consideration  in  money  or  money's  worth. 

"In  view  of  the  decisions  of  the  Supreme  Court  of  the 
United  States  in  Nichols  v.  Coolidge  (274  U.  S.  531  (T, 
D.  4072,  C.  B.  VI-2,  351)).  May  v.  Heiner  (281  U.  S. 
238  (Ct.  D.  186,  C.  B.  IX-1.  382)),  Coolidge  v.  Long 
(282  U.  S.  582),  Burnet  v.  Northern  Trust  Co.  (51  S. 
Ct.  342),  Edgar  M.  Morsman,  Jr.,  v.  Bnmet  (51  S.  Ct. 
343)  and  Cyrus  H.  McCormick  v.  Burnet  (51  S.  Ct. 
343),  the  portion  added  by  the  amendment  to  section 
302(c)  of  the  Revenue  Act  of  1926,  as  set  forth  above  in 
italic,  will,  notwithstanding  the  provisions  of  Section 
302(h)  of  that  Act,  be  applied  prospectively  only,  i.  e.,  to 
such  transfers  coming  within  the  amendment  as  were 
made  after  10.30  p.  in.,  Washington,  D.  C,  time,  March 
3,  1931. 

"Regulations  70,  1929  edition,  will  be  amended  to  make 
the  changes  necessitated  by  the  amendment  to  section 
302(c)  of  the  Revenue  Act  of  1926  and  the  above  de- 
cisions of  the  Supreme  Court. 

David   Burnet, 
Commissioner  of  Internal  Revenue." 

Approved  May  22,  1931. 

A.  W.  Mellon, 

Secretary  of  the   Treasury. 

T.  D.  4314.    C.  B.  X-l    450-451. 
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"Sec.  2280.     Not  Revocable.     A  trust  cannot  be  re 
voked  by  the  trustor  after  its  acceptance,  actual  or  pre 
sumed,  by  the  trustee  and  beneficiaries,  except  by  the  con 
sent  of  all  the  beneficiaries,  unless  the  declaration  of  trust 
reserves  a  power  of  revocation  to  the  trustor,  and  in  that 
case  the  power  must  be  strictly  pursued." 

Sec.  2280,  Civil  Code  of  California,  in  effect  prior 
to  June  15,  1931. 

"Sec.  2280.  Revocation  of  Trusts.  Unless  expressly 
made  irrevocable  by  the  instrument  creating  the  trust, 
every  voluntary  trust  shall  be  revocable  by  the  trustor  by 
writing  filed  with  the  trustee.  When  a  voluntary  trust 
is  revoked  by  the  trustor,  the  trustee  shall  transfer  to  the 
trustor  its  full  title  to  the  trust  estate.  Trusts  created 
prior  to  the  date  when  this  act  shall  become  a  law  shall  not 
be  effected  hereby." 

Sec.   2280,   Civil   Code  of   California,   as  amended 
June  15,  1931;  Stats.  1931.  p.  1955. 


